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OF 


NEW    BRUNSWICK. 


ISAACS,  Appellant,  and  FERGUSON,  Respondent. 

Landlord  and  Tenant— ffolding  over — Implied  terms — Parol  lease 
for  one  year — Statute  of  Frauds — Entry  of  lessee — Use  and 
occuqxitioTL 

Where  a  tenant  oontinnea  in  poesesaion  after  the  expiration  of  his  leaee  with 
the  aeseat  of  his  Undlord,  it  will  be  presumed,  in  the  abaenoe  of  an  express 
agreement,  that  the  rent  and  terms  of  payment  are  the  same  as  before. 
L  parol  lease  for  one  year  is  valid,  being  within  the  exception  of  the  St 
of  Fraads  (Consol.  Statutes  cap.  76^  seo.  7) ;  and  the  lessor  may  bring  an 


A  parol  lease  for  one  year  is  valid,  being  within  the  exception  of  the  Statute 
of  Frauds  (Consol.  Statutes  cap.  76^  seo.  7) ;  and  the  la 
action  for  the  rent  though  the  lessee  has  not  entered. 

SembU—thMt  an  action  for  use  and  occupation  will  not  lie  unless  the  lessee  has 
entered. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
Saint  John  County  Court,  setting  aside  a  nonsuit  granted  in 
this  case  and  ordering  a  verdict  to  be  entered  for  the  respon- 
dent (the  plaintiff  below.)  It  appeared  that  in  January,  1885, 
the  defendant,  (the  appellant),  was  in  possession  of  premises 
under  a  lease  from  the  plaintiff,  expiring  on  the  1st  May  then 
next ;  and  that  on  the  27th  of  January,  and  afterwards,  the 
plaintiff's  son,  who  managed  the  property,  had  conversations 
with  the  defendant  respecting  the  leasing  of  the  premises  after 
the  expiration  of  the  then  existing  lease,  in  the  course  of  which 
the  defendant  agreed  to  keep  them  for  another  year.  The  con- 
versations relied  upon  to  establish  the  agreement  will  be  found 
stated  in  the  judgment.  The  defendant  left  the  premises  a 
few  days  before  the  1st  of  May,  and  sent  the  key  to  the  plain- 
tiff, who  refused  to  accept  it.  When  the  defendant  left  the 
property,  he  put  a  notice  in  the  window,  stating  that  he  had 
removed  to  another  place. 

YoLXJrVIN.  RBeporta.  1 


18S6. 
June  £6, 
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1886'  June  14, 1886.  C.  A.  Stockton,  in  support  of  the  appeal.  The 

Isaacs  evidence  does  not  disclose  any  agreement  between  the  parties 
Pbhguson.  f^^  *  tenancy  for  another  year.  At  most  it  only  discloses  an 
agreement  for  a  lease,  which  was  never  executed  ;  such  agree- 
ment must  be  in  writing  to  entitle  the  plaintiff  to  recover.  If 
a  lease  is  shewn,  it  is  a  verbal  one  for  a  year  to  take  effect  at 
a  future  time,  and  cannot  be  enforced  without  an  actual  entry 
or  occupation  under  it.  Lowe  v.  Ross  (1).  A  lease,  or  an  agree- 
ment for  one,  relates  to  an  interest  in  land  and  must  be  in 
writing  under  the  Statute  of  Frauds :  Consol.  Statutes  cap.  76, 
sees.  1  and  7.  An  agreement  to  occupy  lodgings  at  a  yearly 
rent,  the  occupation  to  commence  on  a  future  day,  has  been 
held  to  be  an  agreement  relating  to  an  interest  in  land.  In- 
Tnan  v.  Stamp  (2);  Edge  v.  Strafford  (3).  The  Judge  be" 
low  relied  on  the  case  of  Smith  v.  Twoart  (4),  but  there,  there 
was  an  actual  entry,  which  was  referable  to  the  agreement  for 
lease  relied  on.  The  only  acts  of  possession  here,  were  the  oc- 
cupation under  the  then  existing  lease  and  the  putting  in  the 
window  of  the  premises  a  card  stating  that  the  defendant  had 
removed.  As  to  the  first  act,  the  defendant  was  there  as  a  matter 
of  right  under  the  old  lease ;  and  as  to  the  second,  it  cannot  be 
construed  into  an  act  looking  forward  to  a  new  contract. 
Woodf.  Lan.  &  Ten.  (11  ed.)  91. 

Forbes,  contra.  In  the  case  of  Smith  v.  Twoart,  the  entry 
was  made  during  a  previous  tenant's  term,  and  not  under  the 
lease  in  question,  and  it  was  there  held  sufficient  evidence  to 
go  to  the  jury  of  occupation.  See  RUey  v.  Hicks  (5).  A  parol 
lease  for  a  term  not  exceeding  three  years  is  valid  under  the 
Statute  of  Frauds :  Bolton  v.  Tomlin  (6).  In  order  to  main- 
tain an  action  for  use  and  occupation,  an  actual  occupation  is 
not  necessary.  See  TowTie  v.  D* Heimlich  (7) ;  Pollock  v. 
Staoy  (8);  Atkins  v.  Hvmphrey(9);  Pinero  v.  Judson  (10). 
In  Sullivan  v.  Jones  (11)  it  was  held  that  the  putting  up  of  a 
board  for  the  purpose  of  letting  houses  by  a  person  who  had 
agreed  to  become  tenant  of  them  was  sufficient  to  enable  the 
owner  to  recover  rent  for  use  and  occupation.    So  here  the 


(1)  6  Exch.  65&  (6)  1  Stra.  661.  (9)  2  C.  B.  664. 

2)  1  Stark.  12.  (6)  6  A.  4  E.  866.  (10)  6  Blng.  206. 

IC.  4J.801.  (7)18C.  B.892.  (U)  8  0.  &  P.  679. 

2M.  &a.84L  (8).Q  Q.  a  10S8. 
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patting  up  of  the  card  in  the  window  was  a  beneficial  occupa-  ^^^' 

tion,  and  was  sufficient  evidence  on  which  a  jury  might  find  Isaacs 

an  occupation.  Fuouson. 
Stockton,  in  reply. 

Out.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  first  question  in  this  case  is,  whether  there 
was  a  verbal  agreement  between  thedefendant  and  the  plaintiff's 
son,  who  managed  the  property  for  her,  that  the  defendant's  ten- 
ancy should  continue  for  another  year  after  the  expiration  of  the 
then  existing  lease,  on  the  Ist  of  May,  1885.  The  evidence  of 
the  plaintiff's  son  was,  that  on  the  27th  January,  1885,  he 
asked  the  defendant  if  he  was  going  to  continue  on  the  place 
for  a  further  period,  to  which  he  answered,  "  That  depends  on 
you.  I  don't  want  a  better  landlord."  To  which  the  witness 
replied,  ''  Then  we  may  conclude  that  arranged  ?"  To  which 
the  defendant  said,  "  All  right."  A  few  days  afterwards  the 
plaintiff's  son  met  the  defendant,  and  they  had  some  further 
conversation  about  the  property,  when  the  defendant  said  he 
could  handle  his  business  better  if  he  had  more  room,  and 
asked  the  plaintiff's  son  if  he  could  not  give  him  more ;  to 
which  he  answered  that  he  would  see  about  it,  and  let  the  de- 
fendant know  in  a  few  days.  On  the  8th  February  the  par- 
ties met  again,  and  the  plaintiff's  son  told  the  defendant  that  if 
he  could  manage  to  do  with  the  place  as  it  was  for  another  year, 
he  (the  witness)  would  then  see  what  he  could  do  with  it ;  to 
which  the  defendant  answered,  "  If  you  cannot  give  me  more 
room  conveniently,  I'll  have  to  do  with  what  I  have  for  an- 
other year."  Shortly  after  this,  the  plaintiff's  son  wrote  a 
paper  which  was  called  a  lease  of  the  property  for  a  year  from 
the  first  May  then  next,  and  put  in  it  a  clause  requiring  the 
defendant  to  remove  the  snow  from  the  front  of  the  property. 
He  took  the  paper  to  the  defendant  who  refused  to  sign  it  on 
account  of  the  clause  about  the  snow.  On  the  15th  February 
the  defendant  notified  the  plaintiff's  son  that  he  intended  to 
leave  on  the  1st  May ;  to  which  the  plaintiff's  son  answered 
that  he  (defendant)  had  taken  the  place  for  another  year,  and 
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I8ftg>  that  the  plaintiff  would  hold  him  liable  for  the  rent.  The  de- 
isAACB  fendant  admitted  on  cross-examination  that  he  had  agreed  to 
Fkrgubof.  ^^^  ^^^  place  for  a  year  from  the  1st  May ;  but  said  that  the 
plaintiff  was  to  give  him  a  lease.  The  defendant  moved  out  a 
few  days  before  the  1st  May,  and  sent  the  key  to  the  plaintiff, 
who  refused  to  receive  it.  When  the  defendant  left  the  property, 
he  put  a  notice  in  the  window  stating  that  he  had  moved  to 
another  plac^  By  the  terms  of  the  lease  under  which  the  de- 
fendant held  up  to  the  Ist  May,  1885,  the  rent  was  $390  a 
year,  payable  monthly. 

We  think  there  was  sufficient  evidence  of  an  agreement 
between  the  parties  that  the  defendant  should  continue 
his  tenancy  for  a  year  from  the  expiration  of  the  lease  under 
which  he  was  then  holding,  and  upon  the  same  terms  as  to  the 
rent.  Where  a  tenant  continues  in  possession  after  the  expiration 
of  his  lease  with  the  assent  of  his  landlord,  and  nothing  is  said 
about  the  rent,  it  may  be  taken  that  the  rent  and  terms  of 
payment  were  to  be  the  same  as  before.  In  The  Mayor  of 
Thetford  v.  Tyler  (1)  Lord  Denman  says,  "  Where  a  party, 
having  held  for  a  term  at  a  certain  rent,  continues  to  occupy 
after  the  expiration  of  his  term,  it  is  presumed,  if  there  be  no 
evidence  to  the  contrary,  that  he  holds  at  the  former  rent." 
See  also,  HyaM  v.  Oriffiths  (2).  This,  we  think,  disposes  of  the 
objection  that  the  terms  of  the  tenancy  were  not  agreed  upon. 

The  next  objection  was,  that  if  there  was  an  -agreement  for 
a  continuance  of  the  tenancy,  it  was  void  under  the  Statute  of 
Frauds,  not  being  in  writing. 

The  first  Statute  of  Frauds  in  this  Province  was  the  26  Geo. 
3,  cap.  14,  the  first,  second,  third  and  fourth  sections  of  which 
were  copied  from  the  corresponding  sections  of  29  Car.  2.  c. 
3  In  the  Consol.  Statutes,  cap.  76,  the  seventh  section  con- 
tains, substantially,  the  same  provisions  as  are  contained  in  the 
first  and  second  sections  of  the  26  Geo.  3,  cap.  14 :  it  is  as  fol- 
lows : — "All  leases,  estates,  or  other  interests  in  lands,  not  put 
in  writing  and  signed  by  the  parties  or  their  agents  thereunto 
lawfully  authorized  by  writing,  shall  have  the  force  of  leases 
or  estates  at  will  only ;   except  leases  not  exceeding  the  term 

"  (1)80- B.«>.  (2)17Q.B.606. 
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of  three  years."    The  flret  sec.  of  cap.  76,  is  substantially  the       1^- 
same  as  the  foarth  sec.  of  26  Geo.  3,  cap.  14.  Isaacs 

The  case  principally  relied  on  to  support  the  contention  that  pnovsoir. 
no  action  would  lie  on  the  agreement  in  this  case  was,  Edge  y. 
Straffordy  (1)  the  marginal  note  of  which  states,  that  a  verbal 
agreement  to  take  ready  furnished  lodgings  for  two  or  three 
years,  is  a  contract  for  an  interest  in  land,  and  valid  as  a  lease 
for  not  exceeding  three  years;  but  will  not  support  an  action 
for  not  entering  on  or  occupjring  the  demised  premises.  The 
declaration  in  that  case  alleged  that  in  consideration  that  the 
plaintiff  would  demise  to  the  defendant  certain  apartments  for 
the  term  of  two  years,  the  defendant  promised  to  become  ten- 
ant at  a  certain  rent,  and  that  the  plaintiff  did  demise  the 
apartments  to  the  defendant  for  the  said  term :  breach  that 
the  defendant  did  not  take  possession,  or  pay  the  rent.  There 
was  also  a  count  for  use  and  occupation.  Bayley,  B.,  deliver- 
ing the  judgment  of  the  Court,  said :  "  The  defendant  had 
never  entered,  and  the  relation  of  landlord  and  tenant  had 
never  been  created :  his  promise  is  only  that  he  will  become 
tenant  and  enter.  If,  therefore,  the  defendant  never  became 
tenant,  there  is  nothing  in  the  promise  stated  to  entitle  the 
plaintiff  to  recover  anything  except  damages  for  breach  of  his 
promise,  viz.,  for  not  becoming  tenant,  and  for  not  entering.** 
He  then  proceeded  to  say  that  the  fourth  sec.  of  the  Statute  of 
Frauds — that  no  action  should  be  brought  to  charge  any  per- 
son upon  any  contract  or  sale  of  lands,  or  any  interest  in,  or 
concerning  tiiem,  unless  the  contract  was  in  writing — ^was  relied 
on  against  the  recovery  of  such  damages ;  and  referred  to  the 
dedsion  of  Lord  EUenborough  in  Inmom  v.  Stamp  (2) ;  con- 
cluding his  judgment  on  this  branch  of  the  case  a6  follows : — 
"  The  effect,  then,  of  the  Statute  of  Frauds,  as  far  as  it  applies 
to  parol  leases  not  exceeding  three  years  from  the  making,  is 
this, — ^that  the  leases  are  valid,  and  that  whatever  remedy  can 
be  had  upon  them  in  their  character  of  leases  may  be  resorted 
to,  but  they  do  not  confer  the  right  to  sue  the  lessee  for  damages 
for  not  taking  possession."  The  authority  of  this  case,  as  appli- 
cable to  an  agreement  for  a  lease  which  may  become  an  actual 
demise  by  entry,  was  recognized  in  Wright  v.  Stavert.  (3). 

a)lGaJ.»l;lX^*»«*  (S>18tark.B.  U  (9)SS.ikS.7U. 
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^8^'  The  declaration  in  the  present  case  alleges  a  demise  to  the 

Isaacs  defendant  at  a  certain  rent,  and  that  four  months'  rent  were  in 
FsBGusoK.  ftn'^rs  and  unpaid ;  so  that  the  difficulty  which  met  the  plain- 
tiff in  the  case  of  Edge  v.  Strafford  in  suing  for  damages  for 
breach  of  the  contract,  does  not  arise  here,  and,  therefore,  that 
case  is  no  authority  against  the  plaintiff's  right  to  recover, — ^his 
lease  being  within  the  exception  of  the  seventh  section  of  chap- 
ter 76,  and,  therefore,  valid ;  not  being  affected  by  the  pro- 
vision in  the  first  section,  that  no  action  should  be  brought  to 
charge  any  person  upon  any  contract  for  sale  of  land,  or  of  any 
interest  therein,  unless  the  agreement  was  in  writing.  In 
Bolton  V.  TorrUin  (1),  Lord  Denman  says,  that  leases  not  ex- 
ceeding three  years,  have  always  been  considered  as  excepted 
by  the  second  section  of  the  Statute  of  Frauds,  from  the  oper- 
ation of  the  fourth  section. 

It  was  also  objected  that  the  defendant  was  not  liable  be- 
cause he  had  not  entered  under  the  agreement,  which  was  at 
most  an  agreement  for  a  lease  and  not  an  actual  demise.  We 
think  the  agreement  amounted  to  an  actual  demise,  and,  there- 
fore, that  an  entry  was  not  necessary  to  make  the  defendant 
liable  for  the  rent.  In  Edge  v.  Strafford  (supra)  Bayley,  B., 
said  that  an  entry  was  not  essential  if  the  agreement  was  a 
lease.  And  in  BeUasie  v.  Bv/rbrick  (2j,  it  is  said  that  on  a 
lease  for  years  the  lessee  must  pay  rent  though  he  neither 
enters  nor  occupies ;  the  rent  being  due  by  the  lease  or  con- 
tract,and  not  by  the  occupation.  Woodf.Lan.&Ten.(llth  ed.)498. 
But  an  action  for  use  and  occupation  will  not  lie  unless  the 
lessee  has  entered ;  for,  until  then  he  has  a  mere  imieresee  ter- 
mvn/i,    Lowe  v.  Roas  (3). 

In  this  view  of  the  case,  it  becomes  unnecessary  to  decide 
whether  the  defendant's  leaving  the  notice  in  the  window  of 
the  shop,  was  any  evidence  of  occupation  by  him  after  the  1st 
May.  What  was  said  during  the  axgument  on  that  point  was 
certainly  adverse  to  the  plaintiff's  contention. 

The  appeal  must  be  dismissed. 

Appeal  diamiased  with  costs. 


a)BA.AE.8eM.  (2)18alk.209.  (S)  6  Bzcfa.  668. 
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MOORE,  CiTT  Trbabubbb  of  Fbbdebictok  v.  SHAREET.  1886. 


Cify  of  Frederieion — Police  Magistrate — Service  of  Summoru — Bye- 
law  against  Handing  on  seats  in  PvhUc  Hall — Conviction — 
Recovery  of  penalty. 

In  a  proaecation  before  the  Police  Magistrate  of  Frederieton  in  which  the  de- 
feiulant  did  not  appear,  proof  by  a  poUceman  that  he  had  aerved  a  oopy  of 
the  sammoiia  on  the  d^endant  peraonally,  and  that  the  defendant  rended  in 
Frederieton,  is  sufficient. 

In  a  proceeding  of  review  under  the  Gonsol.  Statutes,  cap.  62,  sec.  38,  it  will  be 
inferred  that  such  summons  was  served  in  Frederiotrai,  there  being  no  affi- 
davit of  the  defendant  that  he  had  not  had  a  reasonable  opportunity  of 
appearing.  ^ 

A  bye-law  of  the  City  of  Frederieton  prohibited  persons  from  "  damberinff 
over,  or  stepping  over,  or  standing  up  on  the  seats"  in  the  City  HaU.  A 
conviction  for  "  clambering  over  and  stepping  on  "  the  seats,  is  not  sustained 
by  evidence  that  the  defendanl^  being  seated  in  the  Hall,  stepped  over  the 
back  of  the  seat  in  front  of  him,  and  upon  that  seat,  but  diet  not  remain 
standing  there. 

Stepping  over  a  seat,  is  not "  clambering  over  f  nor  does  the  mere  stepping  on  a 
seat  while  in  the  act  of  moving  from  one  seat  to  another,  come  within  the 
words  of  the  bye*law  '*  standing  up  on  a  seat.*' 

The  Act  22  Vic.  cap.  8.,  sec.  85,  gave  the  Mayor  of  FVederioton  power  to  sue 
for  all  fines,  &c.,  imposed  by  any  bye-law  niade  under  the  auinority  of  the 
Act,  and  in  default  of  pavment,  to  recover  such  fines,  ftc,  by  distress,  or  by 
imprisooment^  as  he  might  direct.  The  Act  34  Vic.  cap.  1,  authorising  the 
appointment  of  a  Police  Magistrate  for  Frederieton,  havmg  taken  away  the 
power  of  the  Mayor  to  recovei  fines,  &c.,  and  vested  all  such  powers  in  the 
Police  Magistrate ;  HM — ^that  "he  had  power  to  enforce  the  payment  of  a 
fine  for  breach  of  a  bye-law,  by  imprisonment  of  the  defendant  in  the  same 
manner  that  the  Mayor  could  nave  done  under  the  Act  22  Vic,  cap.  %, 

The  bye-law  ag»inst  damberinff  over  the  seats,  ^.,  in  City  Hall,  is  within  the 
power  of  the  corporation  under  the  Act  22  Vic.  cap.  8»  sec  54. 

The  defendant  was  convicted  before  the  Police  Magis- 
trate of  Frederieton  of  '' clambering  over  and  stepping  «on" 
the  seats  in  the  City  Hall  in  the  City  of  Frederieton.  The 
conviction  was  based  on  a  city  bye-law,  the  42nd  section  of 
which  says  that,  **  Any  person  clambering  over  or  running^ 
jumping,  or  walking,  or  stepping  over  the  seats  or  sitting  on 
the  backs  of  the  seats,  or  standing  up  on  the  seats,  or  continu- 
ously lifting  the  movable  seat  up  and  down,  shall  be  liable 
to  a  penalty  not  exceeding  ten  dollars  for  each  offence.'' 

The  defendant,  who  was  an  alderman  of  the  city  and  a  bar- 
rister.did  not  answer  to  the  summons  of  the  magistrate  who  took 
the  information,  and  the  conviction  was  made  in  his  absence. 
The  defendant  thereupon  applied  to  His  Honor  the  Chief  Jus- 
tice for  a  review  of  the  proceedings,  who  referred  the  matter 
to  the  Court    On  the  hearing  on  review  he  appeared  in  per- 
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^^^*  son,  and  took  the  following  grounds  against  the  conviction : 
MooEB  1.  There  was  no  evidence  to  shew  the  jurisdiction  of  the  magis- 
Shabkky.  i^^  who  made  the  conviction, — the  service  of  the  summons 
being  proved  by  the  oath  of  a  policeman,  who  stated  that  the  de- 
fendant resided  in  Fredericton,  and  that  he  served  him  per- 
sonally with  a  copy  of  the  summons  on  the  10th  May.  2.  The 
conviction  was  not  supported  by  the  evidence  which  disclosed  no 
offence  under  the  bye-law, — the  evidence  being  that  the  defend- 
ant came  into  the  hall,  on  the  evening  of  the  10th  May  while  a 
performance  of  some  kind  was  going^on,  and  took  a  seat  in  the 
gallery  in  the  third  row  from  the  front,  and  after  sitting  there 
a  few  minutes  got  up  and  stepped  over  the  back  of  the  seat 
immediately  in  front  of  him,  and  on  that  seat,  and  then  stepped 
over  the  back  of,  and  upon  the  next  seat  in  front.  3. 
The  conviction  was  bad  because  it  did  not  award  a  distress  of 
goods  as  a  penalty  before  imprisonment,  in  case  of  non-pay- 
ment of  the  fine.    4.    The  bye-law  was  vZtra  vires. 

June  9, 1886.  Sharkey y  in  person,  in  support  of  the  motion.  As 
to  the  first  ground, the  jurisdiction  of  the  magistrate  must  appear 
on  the  record.  In  order  to  justify  the  conviction  there  should  be 
evidence  on  the  return  to  shew  that  the  summons  to  appear 
was  served  within  the  magistrate's  jurisdiction.  There  is  no 
evidence  here  to  shew  where  the  summons  was  served.  The  prin- 
ciple of  law  is  as  old  as  the  sessions  themselves  that  no  sum- 
mons can  be  legally  served  outside  the  jurisdiction.  (Paley  p. 
17 );'  and  Consol.  Statutes  cap.  62,  sees.  2  and  3,  which  say  that 
the  justice  must  be  a  justice  of  the  county  where  the  offence 
was  committed,  contemplate  the  indispensability  of  evidence 
•  of  the  place  of  service ;  otherwise  how  can  it  be  determined 
that  the  service  was  made  as  by  law  required  "  within  a  reason- 
able time,"  unless  justices  have  proof  of  where  it  was  served  ? 
Sees.  5  and  6  of  the  same  chapter,  which  enablejustices  to  issue 
a  warrant  or  proceed  to  hearing  after  a  reasonable  time,  go  to 
establish  that  proof  of  place  of  service  is  a  very  important 
matter.  The  Court  on  review  cannot  take  judicial  notice  that 
the  service  of  a  summons  has  been  perfect  or  proper ;  and  the 
only  evidence  before  it  is  the  evidence  of  the  return. 

The  second  ground  against  the  conviction  should  be  con- 
clusive.   It  was  made  regardless  of  law  and  evidence.    The 
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bye-law  prohibits  clambering  over  the  City  Hall  seats.  There  ^^^' 
is  no  evidence  here  of  a  clambering  over,  and  yet  the  Justice  Moors 
convicts  under  this  very  clause.  He  convicts  also  of  "  step-  shabkiy. 
ping  on "  :  it  is  true  there  is  evidence  of  stepping  on  the 
seats;  but  this  is  not  an  offence  under  the  bye-law. 
"  Stepping  over  "  is  an  offence,  and  there  is  evidence  of  step- 
ping over,  but  the  fact  is  not  recognized  in  the  conviction. 
Neither  evidence  of  stepping  over,  nor  of  stepping^n  a  seat, 
nor  of  both  collectively,  would  be  evidence  of  clambering  over 
a  seat.  To  "clamber"  means  (Imperial,  Worcester,  Walker)  to 
climb  with  difficulty ;  or  (Imperial  and  Walker)  to  climb  with 
the  hands  and  feet.  No  evidence  was  offered  of  a  climbing 
over  seats  with  hands  and  feet  or  of  climbing  over  seats  at  all. 
To  step  over  a  seat  is  not  climbing  over  it,  much  less  clam- 
bering over  it.  There  is,  therefore,  no  evidence  to  support  the 
one  part  of  the  conviction  for  clambering  over ;  and  the  other 
and  only  remaining  part  of  it  for  stepping  over,  is  a  conviction 
for  no  offence  at  all. 

The  bye-law  as  cited  has  only  in  view  the  suppression  of  dis- 
order and  the  preventing  of  damage  to  city  property ;  not  an 
unnecessary  harassing  of  an  individual  who  interfered  with 
the  comfort  of  nobody  and  caused  no  injury.  No  evidence  was 
produced  of  any  disorder.  The  conviction  cannot  now  be 
amended.  Cohsol.  Statutes  cap.  60,  sec.  43.  The  Court  may 
alter  a  conviction  returned  by  a  justice  by  striking  out  some- 
thing that  the  justice  had  found  improperly  and  may  thereby 
make  a  conviction  good.  They  may  reduce  the  amount  of  a 
fine  if  the  magistrate  has  fined  too  much,  and,  perhaps,  if  an 
offence  has  been  found  proved  by  a  justice,  and  if  in  his  adjudi- 
cation he  has  not  fined  enough,  the  fine  might  be  corrected. 
But  the  Court  cannot  so  enlarge  a  conviction  as  to  find  that 
the  defendant  has  stepped  over  or  stood  on  seats  when  the  jus- 
tice has  not  found  these  facts. 

As  set  forth  in  the  third  objection,  the  conviction  is  void  be- 
cause it  awarded  as  an  only  alternative,  imprisonment  in  case 
there  should  be  default  in  payment  of  the  fine.  Secw  17,  Consol. 
Statntes,  cap.  62,  provides  that  where  the  law  imposes  a  pen- 
alty payable  in  money  or  a  fine,  and  where  no  mode  is  provided 
for  the  recovery  of  the  fine,  the  conviction  shall  first  adjudge  a 
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^^^'  distress  of  goods  (unless  the  distress  warrant  would  be  ruinous 
MooBB  to  defendant);  and  only  for  want  of  sufficient  distress  shall 
Shauet.  ^^^t^  be  an  imprisonment  It  might  be  claimed  that  under 
sec  85  of  22  Vic.  cap.  8  (Acts  of  Assembly,  1859)  the 
Mayor  of  the  City  had  the  right  to  imprison  or  distrain  at  his 
option  in  such  cases,  and  that  sec.  14  cap.  1,  Acts  of  1871,  con- 
fers on  the  Police  Magistrate  (the  justice  in  this  case)  all  the 
powers  vested  in  the  Mayor  for  the  trial  of  offences.  But  at 
the  time  the  Acts  of  1859  were  passed  the  old  Summary  Con- 
victions Act,  cap.  138  of  the  Revised  Statutes,  was  in 
force,  and  sec.  85  of  22  Vic.  cap.  8,  (Acts  of  1859)  must  be  read  in 
connection  with  that ;  and  the  power  to  imprison  was  dependent 
on  there  being  no  sufficient  distress.  It  wa>  not  contemplated 
that  the  Mayor  should  have  an  alternative  discretion  to  im- 
prison absolutely  in  default  of  payment  of  a  fine.  Sec.  85  of 
cap.  8,of  22  Vic,  is  only  directory,as  it  merely  means  that  the  fines 
may  be  recovered  by  such  means  as  the  Mayor  may  direct  in 
accordance  with  law.  For  instance,  under  that  section  for- 
feitures may  be  prescribed  by  the  4th  sec  of  the  city  bye- 
law  already  quoted,  and  if  the  City  Council  prescribed  a  dis- 
tress it  would  require  to  be  issued  under  the  85th  secction. 
Sec  15  of  cap.  138,  Revised  Statutes,  regulates  the  pro- 
cedure and  provides  that  penalties  under  a  bye-law  shall  be  sued 
for  and  recovered  before  the  Police  Magistrate  with  like  effect 
as  any  other  fine  or  penalty,  i.  e.,  as  other  penalties  when  there 
is  no  mode  of  recovery  pointed  out ;  in  other  words,  under  sec 
13  of  cap.  138,  Revised  Statutes,  now  under  cap.  62,  sec  17  of 
Oonsol.  Statutes,  as  previously  quoted.  This  section  goes  on  to 
say  that  the  Police  Magistrate  may  commit  fy}  goal  for  what- 
ever term  the  bye-law  may  autiiorize.  If  the  bye-law  so 
authorizes  he  may  imprison ;  otherwise  not.  The  bye-law 
before  us  does  not 

The  bye-law  is  ultra  vires  of  the  City  Council  unless  it  can 
be  supported  by  the  only  section  of  the  City  Charter  that  can 
give  it  reason  for  existence,  namely,  that  which  authorizes  the 
city  to  frame  and  enforce  laws  for  the  purpose  of  managing 
the  hall,  or  to  secure  its  public  property,  to  preserve  order  at 
performances  in  the  hall,  or  to  ensure  safety  of  persons  when 
the  hall  is  not  under  the  city's  control,  but  under  that  of  a  lessee. 
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This  bye-law  is  not  within  the  scope  of  the  city's  legislation.  A  ^^^^ 
strict,  rather  than  a  liberal,  construction  of  the  .powers  of  munici-  Moobk 
pal  corporations  is  adopted.  Dillon,  cap.  1,  sec  115:  "  They  can  shabkxy. 
only  exercise  those  powers  granted  in  express  words,  those 
necessarily  or  fairly  implied  in,  or  incident  to  the  powers  ex- 
pressly granted,  and  those  essential  to  the  declared  objects  and 
purposes  of  the  corporation,  not  simply  convenient  but  indis- 
pensable.'' In  order  to  secure  its  public  property  as  provided 
for  in  its  charter,  the  city  might  insure  the  City  Hall  or  any 
of  its  own  buildings,  keep  them  in  repair  and  the  like,  and  in 
its  management  of  the  hall  it  might  lease  the  building  to  whom 
the  Council  in  their  wisdom  deemed  fit ;  but  a  very  liberal 
construction  would  have  to  be  made  to  include  under  these 
heads  any  authority  to  impose  penalties  or  imprisonment  for 
the  trivial  offence  on  which  the  present  conviction  was  based. 
C  W.  Bechwith,  contra.  As  to  the  first  objection :  The  de- 
fendant should  have  produced  an  affidavit  that  he  had  not  been 
legally  served  with  summons.  It  is  not  sufficient  ground  for 
setting  aside  the  conviction  that  the  evidence  does  not  shew 
clearly  a  proper  service.  The  party  seeking  to  have  the  con- 
viction set  aside  must  also  shew  that  he  had  not  a  fair  and 
reasonable  opportunity  of  appearing.  See  Consol.  Statutes 
cap.  60,  sec.  45,  also  Act  22  Vic,  cap.  8,  sec  86,  relating  to  pro- 
ceedings for  recovery  of  fines  and  penalties  imposed  by  the 
Act  of  Incorporation  of  the  City  of  Fredericton,  or  of  any 
bye-law  thereof.  Besides  it  is  submitted  that  the  evidence  is 
sufficient :  it  shews  that  both  the  constable,  who  made  the  ser- 
vice, and  the  defendant,  are  residents  of  the  city.  It  is  a  very 
reasonable  inference  that  the  summons  was  served  there.  As  to 
the  second  point :  the  evidence  substantially  proves  the  offence 
chained  in  the  information,  and  for  which  the  conviction  was 
made.  It  appears  that  the  defendant  stepped  over  the  backs 
of  the  seats,  and  on  the  seats.  "  Stepping  over  "  is  equivalent  to 
**  clambering  over  ";  and  "  stepping  on  "  to  "  standing  on."  To 
pass  from  the  rear  to  the  front  row  of  seats  in  the  manner  in 
which  the  defendant  did,  is  a  clear^  violation  of  the  city  bye- 
law,  and  on  review  the  Judge  is  to  decide  the  cause  according 
to  the  very  right  of  the  matter  without  regard  to  forms.  •  It 
cannot  be  said  that  the  justice  acted  wholly  without  jurisdic- 
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^^^       tion.    It  18  not  necessary  that  the  evidence  should  be  in  the 

Moore  very  terms  of  the  offence  charged,  if  it  is  evident  to  the 
SHi^KT.  justice  that  the  off*ence  charged  has  been  committed.  The 
third  objection  is  met  by  sec.  85  of  the  Act  of  Incorpora- 
tion of  the  City  (22  Vic.  cap.  8),  which  enacts  that  all  fines  or 
penalties  may  be  recovered  either  by  a  warrant  of  distress  of  the 
offender's  goods  and  chattels, or  by  commitment  of  the  offender  to 
the  common  gaol — for  a  certain  period  as  the  Mayor  may  direct 
[Palmer,  J.  Does  not  the  Act  34  Vic.  cap.  1,  provide  a  mode 
for  the  recovery  of  fines  imposed  by  the  Police  Magistrate,  and 
are  not  those  provisions  substituted  for  the  provisions  of  the 
charter  ?]  Sec.  14  of  the  Act  34  Vic  provides  that  the  Police 
Magistrate  *' shall  have  all  the  powers  heretofore  exercised  by  the 
Mayor  in  respect  of  the  hearing,  trial  or  determination  of  any 
information  or  complaint  or  of  the  enforcing  of  any  conviction 
or  order,  or  sentence,  or  judgment ;"  and  sec.  15  also  provides 
that  he,  on  non-payment  of  any  penalty,  may  commit  the  of- 
fender. Certain  powers  given  the  Mayor  under  the  charter 
have  been  transferred  to  the  Police  Magistrate,  and  the  making 
of  this  conviction  is  within  the  powers  so  transferred.  As  to  the 
fourth  objection :  The  bye-law  is  clearly  within  the  powers 
conferred  by  sec  54,  sub.-sec  45,  of  the  charter. 

Sharkey,  in  reply. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  There  were  four  objections  taken  to  the  con- 
viction in  this  case :  1.  That  the  summons  was  not  shown  to 
have  been  served  within  the  jurisdiction  of  the  Police  Magistrate. 
2.  That  the  offence  charged  was  not  proved.  3.  That  the  con- 
viction was  bad  for  not  awarding  a  distress  on  non-payment 
of  the  fine,  instead  of  imprisonment  4.  That  the  bye-law 
creating  the  offence  was  vltra  vires. 

As  to  the  first  objection  :  The  service  of  the  summons  was 
proved  by  the  oath  of  a  policeman,  who  stated  that  the  de- 
fendant resided  in  Fredericton,  and  that  he  served  him  per- 
sonally with  a  copy  of  the  summons  on  the  10th  May.    We 
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iiiink  the  fair  inference  is  that  the  service  was  made  in  Fred-       ^^86. 
ricton,  where  the  defendant  was  proved  to  reside.  Moork 

The  proceedings  came  before  me  by  way  of  review,  under  shakkkt, 
the  Consol.  Statates,  cap.  62,  sec  38,  which  incorporates  the 
provisions  of  cap.  60,  relative  to  review  in  civil  suits ;  the  43 
sec,  of  whieh  directs  that  the  cause  shall  be  decided  according 
to  the  very  right  of  th^  matter ;  and  the  45  sec.  declares  that 
if  the  Judge  on  the  hearing  is  satisfied  by  affidavit  that  the  de- 
fendant has  not  been  legally  served  with  summons,  or  that  he 
has  not  had  a  fair  and  reasonable  opportunity  of  appearing  or 
defending  the  suit,  that  shall  be  a  sufficient  ground  for 
setting  aside  the  judgment.  In  the  absence  of  any  such  affi- 
davit, we  think  it  must  be  taken  that  the  defendant  had  a 
reasonable  opportunity  of  appearing  and  defending  the  prosecu- 
tion, and  (if  that  is  necessary)  that  the  summons  was  served  in 
Fredericton. 

2.  The  information  chaises  that  the  defendant  did  on  the 
10th  May,  "  clamber  over,  and  step  on  the  seats  in  the  City 
Hall  during  a  performance  therein,  contrary  to  the  bye-law  of 
the  City ; "  and  the  conviction  is  in  the  same  words.  The  bye- 
law  under  which  the  conviction  was  made,  is:  "A  law  to 
.  r^ulate  the  management  of  the  public  hall  in  thp  City  Hall 
Building ; "  and  sec.  4  of  it  declares  that :  "  Any  person  clam- 
bering over,  or  running,  jumping,  or  walking,  or  stepping  over 
the  seats,  or  sitting  on  the  backs  of  the  seats,  or  standing  up 
on  ihe  seats,  *  *  *  shall  be  liable  to  a  penalty  not  exceeding 
ten  dollars  for  each  offence,  and  may  be  removed  from  the  hall 
at  any  performance  by  any  peace  officer." 

The  evidence  was  that  the  defendant  came  in^  the  hall, 
on  the  evening  of  the  10th  May  while  a  performance  of  some 
kind  was  going  on,  and  took  a  seat  in  the  gallery  in  the  third 
row  from  the  front,  and  after  sitting  there  a  few  minutes  got 
up  and  stepped  ovQr  the  back  of  the  seat  immediately  in  front 
of  him,  and  on  that  seat,  and  then  stepped  over  the  back  of, 
and  upon  the  next  seat  in  front :  whereby,  as  I  understand  the 
evidence,  he  got  to  the  front  row  of  seats. 

We  think  it  is  clear  that  this  evidence  does  not  sustain  the 
charge  of  clambering  over  the  seats.  To  "  clamber  "  is  defined 
in  the  dictionaries  to  mean,  to  climb  with  difficulty,  as  with 
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1^86.  both  hands  and  feet.  And  in  Johnson's  Dictionary,  the  word  is 
MooBB  said  to  be  probably  corrupted  from  climb.  The  other  part  of 
Shabkey.  *^®  charge  is  for  "  stepping  on  "  the  seals.  The  bye-law  pro- 
hibits "  stepping  over  the  seats,"  and  "  standing  up  on  thd  seats/' 
Had  the  information  charged  the  defendant  with  "stepping 
over  the  seats/'  the  evidence  would  have  clearly  proved  the 
charge ;  but  we  feel  a  good  deal  of  difficulty  in  saying  tl)at 
"  stepping  on, "  jcomes  within  the  words  "  standing  up  on  " 
the  seats.  The  one  refers  to  the  act  of  a  person  while  in  mo- 
tion, and  moving  from  place  to  place,  the  other  to  his  act  while 
stationar}'-,  or  comparatively  so.  Stepping  on  a  seat,  and 
standing  on  it,  are  not  necessarily  the  same  thing :  the  latter 
would  certainly  include  the  former,  but  not  vice  versa.  The 
difficulty  in  sustaining  the  conviction  is  this :  suppose  the  de- 
fendant should  hereafter  be  prosecuted  for  ''standing  up  on 
the  seats  " — on  the  occasion  in  question — (assuming  that  there 
was  evidence  to  sustain  such  a  charge)  could  he  plead  avire- 
fois  convict,  and  prove  his  plea  by  the  present  conviction  ?  We 
think  not.  The  test  to  try  this  question  is,  whether  the  evi- 
dence necessary  to  sustain  the  first  conviction,  would  be  suffi- 
cient to  procure  a  legal  conviction  for  the  second  charge :  in 
other  words,  whether  a  conviction  on  a  charge  for  stepping  on 
the  seats,  would  be  identical  with  one  for  standing  up  on  the 
seats. 

3.  The  conviction  adjudged  the  defendant  to  be  fined  S4, 
and  in  default  of  payment  to  be  imprisoned ;  and  it  was  con- 
tended that  this  was  not  authorized  by  law ;  that  the  convic- 
tion should  have  adjudged  the  fine  to  be  levied  by  distress,  and 
in  default  thereof,  imprisonment  according  to  the  directions  of 
sec  17  of  the  Summary  Convictions  Act — Consol.  Statutes 
cap.  62. 

If  no  mode  is  provided  by  law  for  the  recovery  of  the  fine 
this  objection  to  the  conviction  is  undoubtedly  good.  But  the 
85  sec.  of  the  City  Charter  (22  Vic.  cap.  8)  declares  that  all 
fines,  penalties  and  forfeitures  to  be  recovered  by  the  provisions 
of  the  Act,  or  of  any  bye-law  then  in  force,  or  to  be  made  under 
the  authority  of  the  Act,  should  be  sued  for,  recovered  and  en- 
forced before  the  Mayor  of  the  City ;  and  in  default  of  pay- 
ment of  such  fines,  &c.,  the  same  might  be  recovered  either  by 
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a  warrant  of  distress,  or  by  imprisonment,  as  the  Mayor  might  __J5??1_ 
direct  Moom 

The  power  of  the  Mayor  to  sue  for  and  recover  fines,  kc,  shaiikit. 
was  taken  away  by  the  Act  34  Vic.  cap.  1,  authorizing  the  ap* 
pointment  of  a  Police  Magistrate  for  Fredericton,  the  14th  sec. 
of  which  declares  that  the  Police  Mafipstrate  shall  have  all  the 
powers  theretofore  exercised  by  the  Mayor  in  respect  of  the 
hearing,  trial  or  determination  of  any  information  or  com- 
plaint, or  of  the  enforcing  of  any  conviction  or  order,  sentence, 
or  judgment.  And  the  15th  sec.  declares  that  the  Police  Magis- 
trate "  shall  have  sole  power  and  authority  to  hear  and  deter- 
mine all  offences  committed  against  any  bye-law  or  ordinance 
of  the  Mayor,  Aldermen,  &c,  of  the  City  of  Fredericton,  and 
all  fines,  fees,  costs,  penalties,  forfeitures  and  sums  of  money 
imposed  or  awarded  in  or  by  any  of  the  said  bye-laws  or  ordin- 
ances now  in  force,  or  which  may  be  hereafter  ordained  and 
become  in  force ;  and  the  same  shall  and  may  be  sued  for,  pro- 
secuted and  recovered  with  the  costs  before  the  said  Police 
Magistrate,  and  with  the  like  effect  as  any  other  fine,  penalty, 
forfeiture,  or  sum  of  money  may  be  sued  for,  prosecuted  and 
recovered  before  the  said  Police  Magistrate ;  and  in  every  case, 
on  the  adjudication  of  any  pecuniary  penalty  under  any  such 
bye-law  or  ordinance,  and  non-payment  thereof,  it  shall  be  law- 
ful for  the  said  Police  Magistrate  to  commit  the  offender  to  the 
common  gaol  or  penitentiary  for  the  term  directed  and  pro- 
vided in  and  by  such  bye-law  or  ordinance." 

The  bye-law  under  which  the  prosecution  in  this  case  was 
brought,  was  made,  or  intended  to  be  made,  under  the  author- 
ity given  by  the  Act  22  Yic.  cap.  8 ;  and  if  the  Act  34  Vic. 
cap.  1,  had  not  been  passed,  the  Mayor  of  the  City  would  un- 
questionably have  been  authorized  to  make  jvist  such  a  convic- 
tion as  the  Police  Magistrate  has  made  in  this  case — assuming 
the  bye-law  to  be  valid,  and  the  offence  proved — ^and  could 
have  imprisoned  the  defendant  on  non-payment  of  the  fine 
under  the  authority  given  by  the  85th  sec.  of  the  Act ;  and  we 
think  the  intention  of  the  34  Vic.  was,  to  transfer  to  the  Police 
Magistrate  all  the  powers  which  the  Mayor  had  to  impose  fines 
and  penalties,  and  to  enforce  the  payment  of  them  in  the  mode 
provided  by  the  85th  sec.  of  the  Charter.    The  closing  words  of 
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^^^'  the  15th  sec.  of  34p  Vic  cap.  1,  might  seem  to  throw  some  doubt 
MooHE  upon  this  construction,  where  it  says  that  the  Police  Magistrate 
Shaekky.  ™*y  coHimit  to  prison  for  the  term  directed  and  provided  by 
any  such  bye4aw.  Now,  the  bye-law  in  question  makes  no 
provision  on  the  subject :  it  merely  directs  what  fine  may  be 
imposed,  leaving  the  enforcement  of  it  to  the  general  direction 
provided  by  the  85th  sec.  of  the  Charter.  We  therefore  think  that 
reading  the  14th  and  15th  sees,  of  34  Vic.  together,  and  bearing 
in  mind  that  all  the  powers  which  the  Mayor  had  to  impose 
fines,  and  to  enforce  the  payment  of  them  were  vested  in  the 
Police  Magistrate,  the  fair  construction  of  those  sections  is  that 
the  Police  Magistrate — ^being  substituted  for  the  Mayor  in 
reference  to  prosecutions  for  breaches  of  the  bye-laws — has 
power  to  imprison  for  non-payment  of  a  fine  imposed  by  him 
for  violation  of  a  bye-law,  whether  it  contains  any  direction 
respecting  the  term  of  imprisonment  or  not ;  in  the  latter  case 
the  provision  of  sec.  85  of  the  charter  being  applicable:  and,  con- 
sequently, that  this  was  not  a  case  coming  within  the  17th  sec. 
of  cap.  62  of  the  Consol.  Statutes,  where  no  mode  was  provided 
for  the  recovery  of  the  penalty ;  in  which  case  a  warrant  of 
distress  should  issue. 

4.  We  do  not  think  the  bye-law  is  idtra  vi/rea.  The  54th  sec. 
of  the  charter  authorizes  the  City  Council,  in  addition  to  the 
general  power  to  make  bye-laws  for  the  good  government  of 
the  City,  to  make  such  bye-laws  as  they  may  deem  proper  for 
various  matters ;  and  among  them,  "  To  regulate  the  manage- 
ment, and  provide  for  the  security  of  the  public  property  of 
every  kind  belonging  to  the  City."  We  do  not  see  how  it  can 
be  successfully  contended  that  a  bye-law  the  object  of  which  is 
to  prevent  damage  and  injury  to  the  property  of  the  city,  and 
to  preserve  good  order  at  public  entertainments  in  one  of  the 
City  buildings,  is  in  excess  of  the  powers  of  the  City  Council 
under  its  charter. 

It  was  also  contended  that  the  power  professed  to  be  given 
by  the  bye-law  in  question,  to  remove  a  person  from  the  hall 
was  beyond  the  power  of  the  Council, — that  it  was  a  part  of 
the  punishment, — and  therefore  vitiated  the  whole  section. 
But,  we  think  that  part  of  the  section  is  quite  distinct  from 
the  preceding  part  which  provides  a  pecuniary  penalty  for 
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doing  certain  acta ;  and,  therefore,  even  if  that  part  of  the  bye- >^we. 

hw  which  provides  for  the  removal  of  the  party  from  the  hall,      Mooab 
is  in  excess  of  the  Council's  power,  it  would  not  affect  a  con-    Siukkst. 
viction  for  a  breach  of  the  bye-law ;  because  a  bye-law  may  be 
good  in  part,  and  bad  in  part    Reg.  v.  Lumdie  (I) ;  Angell  k 
Ames  on  Corp.  10th  ed.,  sec  358. 

On  the  second  objection  taken,  we  think  the  conviction  can- 
not be  sustained. 

Referred  back  to  the  Chief  Justice 
to  make  oi'der  accordingly. 


Ex  PARTE  HUMBLE.  isss. 


Destruction  of  woods ^  tSrc,  by  fire — Act  4S  Vic.  cap.  ll^Recotery  of  ^^  ^' 

penalties — Action  of  debt 

The  penalty  imposed  by  the  Act  48  Vio.  cap.  II,  leo.  13,  for  nagligeiitly  lUow- 
ing  a  fire  to  spread  and  destroy  property  contrary  to  the  provinons  of  sec.  5 
of  the  Act^  is  recoverable  by  action  of  debt  under  sec  15 ;  and  not  by  sum- 
mary  oonvictioii. 

In  Hilary  Term,  1886,  a  rule  nisi  for  a  certiorari  was 
granted  on  motion  of  J.  A.  VanWcurt,  to  remove  a  conviction 
of  one  John  A.  Humble,  had  before  two  Justices  of  the  Peace 
of  the  County  of  York,  under  the  Act  48  Vic  cap.  11,  for 
wrongfully  and  negligently  allowing  a  fire  started  on  land  oc- 
cupied by  him,  to  extend  to,  and  do  damage  to  property  owned 
by  one  Robert  Brewer ;  and  imposing  a  penalty  of  forty  dollars 
with  costs.  The  objection  to  the  conviction  was,  that  the  pen- 
alty for  the  oftence  charged  could  not  be  recovered  by  way  of 
summary  conviction. 

He  contended  that  under  sec  15  of  the  Act  the  penalty  im- 
posed by  the  13th  section  could  only  be  recovered  in  an  action 
of  debt.  The  provision  in  sec.  7  for  proceeding  summarily  be- 
fore Justices  was  limited  to  penalties  imposed  by  that  section. 
Sees.  1  and  2  of  cap.  62  of  the  Consol.  Statutes  providing  for 
cases  where  no  mode  was  prescribed  for  the  recovery  by  the 

'  "        0)8  Jur.  N.  &  640;  81  L.  J..  M.  C.  157. 
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1^86.        Act  authorizinjj  the  penalty,  were  not  applicable  to  this  case, 
m  parte     inasmuch  as  a  mode  of  recovering  the  penalty  was  expressly 
provided  by  the  Act 

The  following  authorities  were  referred  to :  Cvllen  v.  Trim- 
hie  (1) ;  Johnson  v.  Golam  (2) ;  Ex  parte  Hartt  (3). 

April  27,  1886.  Rainaford  now  shewed  cause.  Sec  7  of 
the  Act  under  which  the  conviction  was  made,  provides  that 
some  of  the  penalties  which  may  be  imposed  shall  be  recover- 
able in  a  summary  manner,  and  the  use  of  the  words  "  any 
penalty  "  afterwards  in  sec.  15,  shews  thistt  it  was  not  the  in- 
tention of  the  Legislature  to  restrict  the  remedy  to  an  action 
of  debt,  but  that  it  was  a  cumulative  remedy.  See  Ex  parte 
HaiH  (3).  If  sed  13  of  the  Act  must  be  read  as  imperative, 
it  is  not  consistent  with  sec.  7. 

VanWart  in  support  of  the  rule. 

Cur.  adv.  vuiL 

The  judgment  of  the  Court  (Allen,  C.  J.,  Wetmore  and 
Fraser,  JJ.,)  was  now  delivered  by 

Allen,  C.  J.  John  A.  Humble  was  convicted  before  two 
Justices  of  the  Peace  of  the  County  of  York,  under  the  Act 
48  Vic  cap.  11,  of  wrongfully  and  negligently  allowing  a  fire 
started  on  land  occupied  by  him,  to  extend  to,  and  do  damage 
to  the  property  of  one  Robert  Brewer ;  and  a  penalty  of  forty 
dollars  with  costs  was  imposed  upon  him« 

The  fire,  which  the  Justices  found  had  destroyed  the  com- 
plainant's property,  was  set  on  the  defendant's  land  for  the 
purpose  of  burning  saw-dust,  bark  and  rubbish  thrown  out  of 
his  saw-mill,  on  land  adjoining  the  complainant's  property,  the 
sparks  from  which  fire,  it  was  alleged,  had  set  fire  to  his  bam, 
a  strong  wind  blowing  at  the  time  from  the  direction  of  the 
mill  towards  the  bam. 

The  portions  of  the  Act  48  Vic.  cap.  11,  material  to  the  pre- 
sent question  are  as  follows : — 

Sec.  5.  "  Every  person  who  shall  light,  make,  or  start,  or  cause 
to  be  made,  lighted  or  started,  a  fire  on  any  land  not  owned  by 

"  (1)L.R.7Q.B.416L|  (8)8AU.  Ii2. 

(2)L.B.10Q.B.6M. 
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himself;  or  shall  not  prevent  any  fire,  made,  lighted  or  started  on  1886. 
his  own  land,  from  extending  to  lands  not  owned  by  him,  shall.if  J^^»^ 
such  fire  so  extend,  and  if  it  be  clearly  established  that  such 
fire  has  spread  in  consequence  of  his  negligence,  in  every  case 
forfeit  damages  to  the  Crown,  or  private  person  as  the  case 
may  be,  injured  by  said  fire ;  such  damages  to  be  in  addition 
to  any  penalties  imposed  by  this  Act." 

Sec  13.  "  Any  person  violating  the  1st,  2nd,  3rd,  4th,  5th,  or 
9th  sections  of  this  Act,  shall  be  liable  to  a  penalty  of  not  less 
than  twenty  dollars,  and  not  more  than  two  hundred  dollars 
for  each  and  every  offence." 

Sec  15.  "  Any  penalty  imposed  by  this  Act  may  be  sued  for 
and  recovered  in  the  same  manner  as  a  private  debt,  before  any 
tribunal  having  jurisdiction  over  the  amount  claimed,  by  any 
persotf  who  may  sue  for  the  same,  and  when  recovered,  one- 
half  part  shall  be  paid  to  the  complainant  or  prosecutor,  and 
the  remaining  one-half  part  to  the  Receiver-General ;  and  in 
case  the  amount  of  any  penalty  recovered,  and  costs  be  not 
paid  forthwith,  the  ofi*ender  shall  be  committed  to  the  common 
gaol  of  the  county,  and  shall  not  be  admitted  to  the  benefit  of 
any  Act  for  the  relief  of  confined  debtors,  until  he  shall  have 
been  imprisoned  without  gaol  limits,  one  day  for  each  dollar 
of  such  penalty  and  costs." 

We  think  it  is  very  clear  that  the  penalty  imposed  by  the 
13th  section  for  a  violation  of  the  provisions  of  the  5th  section, 
(which  is  the  present  case,)  cannot  be  recovered  by  way  of 
summary  conviction;  but  must  be  sued  for  in  an  action  of 
debt,  as  provided  by  the  15th  section. 

There  is  one  exception  to  this  mode  of  recovering  the  pen- 
alties under  the  Act,  and  that  is  in  the  7th  section,  which  re- 
quii-es  every  person  in  charge  of  any  survey,  exploring  party, 
or  drive  of  timber,  to  provide  himself  with  a  copy  of  the  Act, 
and  to  explain  it  to  the  men  in  his  employ,  under  a  certain 
penalty.  In  that  case,  the  section  expressly  authorizes  the 
penalty  to  be  recovered  by  summary  conviction ;  evidently 
shewing  that  it  was  not  intended  that  the  penalties  imposed 
by  the  other  sections  should  be  recovered  in  that  way. 

iZttfe  ahaolutefor  a  certiorari. 
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Charter-pa/rty — Perth  of  the  sea — Damage  to  ship — DemcUum  far 
refpaire — Neceas^Ay  for  going  to  nearest  port — Ontie  of  proof. 

The  defendant's  ship  was  chartered  by  the  plaintiff  to  nil  from  liverpool  to 
Bathnrst  in  this  Frovince,  there  to  load  a  cargo  of  deals  and  proceed  to 
liverpool— the  nsoal  perils  of  the  seas  excepted.  The  ship  saUed  from 
Liverpool  for  Bathurst,  and  being  damaged  by  storms  became  leaky,  and 
when  off  the  coast  of  Gape  Breton,  and  within  a  few  hours  sail  of  the  port 
of  Sydney,  the  master  on  the  27th  October  having  determined  that  he  ooold 
not  continue  the  voyage  to  Bathurst  without  repairs,  which  could  not  have 
been  made  there,  altered  his  course  and  sailed  for  St.  John  in  this  Province, 
distant  upwards  of  400  miles  from  Sydney  and  out  of  the  course  of  the 
voya^  to  Bathurst ;  and,  in  consequence  of  the  tun^  occuoied  in  making 
repairs  at  St.  John,  the  voyage  to  Bathurst  was  lost.  The  shiD  could  have 
>  been  repaired  at  Sydney,  or  at  other  neighbouring  ports  in  Nova  Scotia. 
The  navigation  at  Bathurst  ordinarily  closed  about  the  25th  November.  In 
an  action  for  breach  of  the  charter-partv,  the  juxy  found,  in  answer  to  ques- 
tions left  to  them,  that  the  repairs  could  have  been  made  at  Sydney ^n  time 
for  the  ship  to  complete  her  vovage  to  Bathurst,  load  her  cargo,  and  sail 
before  the  navigation  closed  ;  and,  under  the  Judge's  direction  on  such  find- 
iogt  gftve  a  verdict  for  the  plaintiff.  Held,  (Palmkr,  J.,  dissenting)  that  the 
direction  to  the  jury  was  substantially  correct ;  that  it  was  the  dutv  of  the 
master  to  go  to  the  nearest  available  port  for  repairs ;  that  his  not  doinff  so, 
and  going  to  St.  John  was  a  deviation ;  and  that  the  onus  was  on  the  de^nd- 
ant  to  shew  that  the  necessary  repairs  could  not  have  been  made  at  Sydney 
to  enable  the  ship  to  complete  her  voyage  to  Bathurst  and  load  before  the 
close  of  navigation. 

Per  Palmer,  J.,  that  there  was  no  reasonable  evidence  to  leave  to  the  jury 
that  the  repairs  -could  have  been  made  at  Sydney  in  time  for  the  ship  to 
proceed  to  nathurst  and  load  before  the  navigation  closed ;  and  that  the 
question  for  the  jury  should  have  been,  whether  the  master  in  not  goins  to 
Sydney  for  repairs,  and  thai  attempting  to  proceed  to  Bathurst  acted  in  a 
reasonable  manner  under  the  circumstances ;  and  whether,  if  he  had  acted 
as  a  reasonable  and  skilfid  master  should  act»  he  could  have  arrived  at 
Batiiurst  in  time  to  load  his  cargo  and  leave  tiiat  autumn. 

This  was  an  action  for  breach  of  a  charter-party.broughtby  the 

charterer  against  the  ship-owner ;  tried  before  His  Honor  the 

Chief  Justice  at  the  Gloucester  Circuit  in  September,  1885, 

and  a  verdict  given  for  the  plaintiff  for  $2,822.25. 

(For  a  former  trial  of  this  case,  see  25  N.  B.  Rep.  13.) 

The  material  facts  are  sufBciently  stated  in  the  judgments. 

Oct.  29, 1885.  R  C.  Skvaner,  for  the  defendant,  moved  for 
a  new  trial,  on  the  grounds  of  misdirection  and  excessive  dam- 
ages, and 

Tf  .  Pugsley,  contra. 

The  following  cases  were  cited  in  the  course  of  the  argu- 
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ment:    Schofidd  v.  OarviU  (1);  Wheder  v.  Bavidge  (2) ;  Lat-       I88g> 
hum  V.  RuUey  (3) ;  Schilizzi  v.  i)«rry  (4) ;  CfeecA  v.  General      Buwis 
jSffeam  Navigation  Go.  (5) ;  British  Cduwhia  Saw-mill  Co.  v.    OAssttts. 
NetOeahip  (6);  TAe  Parana  (7);  Oodard  v.  TA^  iVecJericfam 
£oom  Co.  (8). 

Our  adv.  vuit. 

The  following  judgments  were  now  delivered : — 

Fraser,  J.  The  principal  question  in  this  case  is,  whether 
the  charge  to  the  jury  of  the  learned  Chief  Justice  was  correct, 
and  whether  there  was  sufficient  evidence  to  sustain  the  finding 
of  the  jury. 

The  ship  "Her  Majesty,"  1,342  tons,  which  had  been  chartered 
in  Liverpool  on  the  12th  September,  1882,  by  the  plaintiff  from 
the  defendant,  to  proceed  to  Bathurst,  N.  B.,  "  the  dangeis  of 
the  seas  excepted,"  and  there  to  load  deals  and  carry  them  to 
England,  on  her  passage  to  Bathurst  encountered  a  series  of 
gales,  became  leaky,  and  sustained  other  damages  which  ren- 
dered her  unfit,  without  repairs,  to  carry  her  cargo ;  and  on  the 
27th  October,  when  near  Scatterie,  off  the  coast  of  Cape  Breton, 
N.  S.y  in  the  course  of  her  voyage,  the  captain  and  officers  of 
the  ship  held  a  consultation,  and  as  the  result,  the  following 
entry  was  on  that  day  made  in  the  logbook :  "  After  a  consul- 
tation between  the  master  and  the  officers,  taking  into  account 
the  lateness  of  the  season,  the  ship  requiring  heavy  repairs 
before  loading,  which  repairs  could  not  be  done  in  the  roads  off 
Bathurst,  changed  the  course  for  St.  John,  N.  B.,  to  complete 
the  repairs.  R  F.  Cutten;  Evan  Roberts,  mate;  N.  Louies, 
second  mate."  After  this  entiy  in  the  log  book  the  vessel 
proceeded  to  St  John,  where  she  arrived  on  the  2nd  November. 
At  St  John  she  was  placed  upon  the  blocks,  a  survey  held  by 
the  portwardens,  and  extensive  repairs  made  upon  her.  She 
remained  upon  the  blocks  until  about  the  21st  of  November, 
and  on  the  23rd  November  she  commenced  taking  in  cargo,  the 
defendant  having  chartered  her  to  parties  to  take  a  cargo  from 

(l)XIH.  B.Eea568:  (6) L.  R.  8  C  P.  14  ^ 

89lidL008L  jglP.  D.  4M;  onappMiaP.  D.  U8. 
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^^^'  St.  John  to  Britain,  No  attempt  was  made  by  the  captain 
BuBvs  (Cutten)  after  the  27th  October,  to  go  to  Bathurst 
Casskllb.  -*■*'  *'^®  ^"^»  i^  ^*s  contended  on  the  part  of  the  plaintiff  that 
it  was  the  duty  of  the  captain  on  the  27th  October,  when  he 
found  his  vessel  leaking  badly,  to  have  gone  to  the  nearest 
port  where  he  could  get  repairs  made  to  a  vessel  of  the  size  of 
"  Her  Majesty,"  which  was  the  port  of  Sydney,  N.  S.,  and  that  he 
was  not  therefore  justified  in  bearing  away  for  St.  John. 

The  evidence  shewed  that  there  were  four  ports,  at  least, 
nearer  to  Bathurst  than  St.  John,  in  which  the  ship  could  have 
have  repaired,viz:  Sydney,PortHawkesbury,Pictou  andHalifax> 
all  in  Nova  Scotia.  Sydney  could  have  been  reached  in  some 
five  to  six  hours  from  where  the  ship  was  on  the  27th  October, 
and  Port  Hawkesbury,  which  was  in  the  Strait  of  Canso,  in 
twelve  hours.  St.  John  was  distant  from  Sydney  from  400  to 
450  miles ;  from  Port  Hawkesbury  about  380  miles,  and  from 
Halifax  about  200  miles.  From  Scatterie  Light  to  Halifax 
was  about  160  miles. 

The  evidence  further  shewed  that  Bathurst  was  not  a  port 
in  which  the  necessary  repairs  could  be  made  to  a  vessel  of  the 
tonnage  of  ''  Her  Majesty,"  and  as  she  could  not,  without  repairs, 
carry  out  her  contract  to  go  there  and  load  her  cargo,  it  was 
absolutely  necessary  that  she  should  proceed  to  a  port  where 
such  repairs  could  be  made. 

The  law  as  to  making  a  port  to  re-fit  is  thus  laid  down  in 
1  Kay  on  Shipmasters  and  Seamen,  p.  201 :  "  The  going  into 
a  port  out  of  the  usual  course  of  the  voyage  for  necessary  re- 
pairs, and  the  staying  there  until  they  are  completed,  is  not  a 
deviation ;  provided  that  it  is  clear  that  such  repairs,  under  the 
circumstances,  and  at  such  port,  were  reasonably  necessary,  and 
that  the  delay  was  not  longer  than  was  necessary  for  repairs 
to  enable  the  ship  to  proceed  on  her  voyage.  *  *  ♦  And 
if  the  ship  does  not  find  the  necessary  repairs  and  supplies  at 
the  first  port  of  necessity,  it  may  proceed  to  a  second,  without 
deviation.  But  of  course  such  digressions  must  be  prosecuted 
without  unnecessary  deviation  or  delay,  and  the  main  voyage 
must  be  resumed  without  unnecessary  deviation  or  delay,  or 
there  will  be  a  fatal  deviation." 

And  in  Maclachlan  on  Shipping  (3rd  ed.)  p.  424,  it  is  said : 
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"  When  the  master  has  commenced  the  voyage,  his  duty  then       1886. 
is  to  proceed  to  the  place  of  destination  without  delay  or  de-      Burhs 
viation,  not  justifiable  under  his  charter-party,  by  the  shortest    q^ 
and  most  direct  course  usually  taken  by  ships  on  the  same 
voyage;    ♦    ♦    *    but  if  the  repairs  of  the  ship,  from  the 
effects  of  accident  or  tempest,  require  it,  or  the  avoidance  of 
enemies  or  pirates  makes  it  advisable,  these  are  grounds  on 
which  a  breach  of  contract  in  this  respect  may  be  justified ; 
yet,  whether  it  be  stress  of  weather  or  reasons  of  necessity  that 
compel  him  to  go  out  of  his  course,  the  departure  should  be  no 
greater  and  continue  no  longer  than  the  exigency  of  the  oc- 
casion demands." 

What,€hen,  was  the  duty  of  the  captain  on  the  27th  October, 
when  he  determined  to  proceed  to  a  port  for  repairs  ?  I  think, 
keeping  in  view  the  resuming  of  his  voyage,  he  should  have 
gone  to  Sydney,  the  nearest  port,  which  he  could  have  reached 
the  same  day ;  and  it  is  enough  for  the  plaintiff  to  shew  that 
Sydney  was  the  nearest  port,  and  that  the  repairs  could  be  made 
there,  to  maintain  his  action  for  breach  of  the  contract ;  and 
the  onus  of  proving  that  if  the  vessel  had  put  into  Sydney  the 
necessary  repairs  could  not  have  been  made  there,  or,  if  they 
could  be^o  made,  that  they  could  not  be  made  and  completed 
in  time  to  have  enabled  the  captain  to  reach  Bathurst  that 
season  and  load  the  chartered  caigo,  would  be  upon  the  defen- 
dant. No  evidence  was  offered  on  the  part  of  the  defendant, 
to  shew  either  that  the  vessel  could  not  be  repaired  at  Sydney, 
or  coold  not  be  repaired  in  time  to  have  enabled  her  to  com- 
plete her  voyage  to  Bathurst  and  to  take  cargo  on  board  before 
the  dose  of  navigation. 

Apart  from  the  onus  being  on  the  defendant,  it  seems  to  me 
there  was  evidence  in  the  case  to  shew  that  if  the  captain  had, 
on  the  27ih  October,  shaped  his  course  for  Sydney  he  could 
probably  have^made  the  necessary  repairs  in  time  to  reach 
Bathurst  and  load  cai^  before  the  close  of  navigation,  and  the 
jury  have  so  found.  Two  of  the  questions  put  by  the  learned 
Chief  Justice  to  the  jury  were :  1st  "  Could  the  vessel  have  been 
repaired  at  Sydney,  Picliou,  Port  Hawkesbury  or  Halifax ;  or 
was  it  necessary  that  she  should  have  gone  to  St  John  to  be 
repaired  T    And  the  answer  to  this  question  was :    ''  We  be- 
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^^86.  lieve  she  could  have  been  repaired  without  going  to  St.  John." 
BuBirs  2nd.  "  If  she  could  have  been  repaired  at  Sydney,  or  either  of 
Casbkuls.  ^^®  other  Nova  Scotia  ports  mentioned,  could  the  repairs  have 
been  made  in  one  of  those  ports  in  time  for  her  to  complete 
the  voyage  to  Bathurst  and  load  the  cargo  at  that  season  of 
the  year  ?"  To  which  the  jury  made  answer :  "  We  believe  the 
repairs  could  have  been  made  in  time." 

The  evidence  to  support  these  findings  shewed  that  the 
captain  could  have  reached  Sydney  in  five  or  six  hours,  which 
would  bring  the  ship  there  on  the  27th,  or — say  the  28th  Octo- 
ber. At  St.  John  some  twenty  days  were  occupied  in  repairs 
before  the  vessel  began  to  load,  and  some  ten  days  more  before 
they  were  finally  completed ;  but  it  was  shewn  that  the  repairs 
at  St.  John  were  much  more  extensive  than  would  have  been 
absolutely  necessary  to  have  enabled  the  ship  to  proceed  on 
her  voyage  to  Bathurst,  and  more  than  were  occasioned  by  the 
damages  she  had  sustained  in  the  course  of  the  voyage ;  and 
although  it  was  claimed  that  some  of  these  extra  repairs 
occasioned  no  extra  delay,  that  seems  hardly  probable.  Be- 
sides, at  St.  John,  owing  to  the  great  rise  and  fall  of  the  tide, 
the  work  could  not  be  cariied  on  continuously  upon  the  ship's 
bottom ;  while  at  Sydney  no  interruption  to  work  from  this 
cause  would  happen.  At  St.  John,  the  ship  was  placed  upon 
blocks ;  at  Sydney,  she  would  have  been  placed  on  a  marine 
slip,  where  work  could  have  gone  on  without  cessation  until 
the  repairs  were  completed.  As  work  at  Sydney  could  be 
cariied  on  continuously,  and  as  it  was  the  duty  of  the  captain 
to  use  reasonable  diligence  and  expedition  in  having  the  repairs 
made,  it  would  not  be  unreasonable  to  say  that  the  necessary 
repairs  could  have  been  made  there  in  very  much  less  time, 
probably  in  half  the  time,  that  was  taken  in  St  John.  For 
at  the  latter  port,  as  time  was  no  object,  the  captain  appears, 
when  he  had  his  vessel  on  the  blocks,  to  have  given  her  general 
overhauling  and  repairs.  If,  therefore,  the  ship  had  gone  to 
Sydney,  and  arrived  there  on  the  28th  October,  she  might 
have  had  such  repairs  made  as  were  necessary,and  have  sailedfor, 
mkI  probably  reached  Bathurst  about  the  15th  November,  the 
evidence  shewing  that  it  took  about  a  week  to  reach  Bathurst 
from  Sydney.    To  load  her  would  take  from  eight  to  ten  days, 
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SO  that  she  could  have  been  ready  to  leave  Bathurst  about  ^^^' 
the  25th  November.  Navigation  that  year  did  not  close  at  Bukna 
Bathurst  until  about  the  4th  or  5th  December.  CAsmu. 

It  was>  however,  contended  on  the  part  of  the  defendant  that 
if  all  this  were  true,  as  navigation  usually  closed  at  Bathurst 
about  the  25th  November,  and  was,  in  reference  to  the  expor- 
tation of  lumber,  considered  safe  up  to  the  18th  or  20th 
November,  that  the  captain,  on  the  27th  October,  was,  under 
the  circumstances,  justified  in  abandoning  his  voyage  and 
iTearing  away  for  St.  John,  because  no  prudent  master  would 
then  have  attempted  to  take  his  vessel  to  Bathnrst  and  run 
the  risk  ot  remaining  there  after  the  18th  or  20th  November ; 
and  by  the  terms  of  the  charter-party  there  were  to  be  twenty 
lay  aays,  and  the  plaintiff  might  require  him  to  remain  ten 
additional  days  by  paying  demurrage,  so  that  if  he  had  repaired 
at  Sydney  and  reached  Bathurst  by  the  15th  November,  his 
having  to  remain  there  the  required  lay  days  would  cause  his 
vessel  to  be  frozen  in.  I  think,  however,  the  answer  to  this 
contention  is,  that  assuming  there  had  been  no  damage  to 
the  ship  by  the  perils  of  the  seas,  and  th^  she  had  reached  Bath- 
urst a  week  after  the  27th  October,  or  had  even  reached  Bath- 
urst on  the  27th  October,  the  lay  days  and  demurrage 
days  would  have  operated  to  keep  her  there  after  the  ordinary 
period  for  the  closing  of  navigation,  and  yet  because  such  a 
result  might  follow,  I  do  not  think  the  captain,  on  the  27th 
October,  would  have  been  justified  in  abandoning  his  voyage. 
The  shipowner  had  made  his  charter-party  to  proceed  to 
Bathurst  and  load  cargo  for  plaintiff;  and  when  he  made  his 
contract  he  must  be  taken  to  have  known  about  the  length  of 
time  it  would  take  for  a  voyage  from  Liverpool  to  Bathurst. 
Indeed,  the  repairs  at  Liverpool  before  the  sailing  of  the  vessel 
were  said  to  be  more  extensive  than  wei'e  necessary  to  make 
the  ship  seaworthy,  in  view  of  the  fact  that  the  voyage  would 
be  in  part  a  winter  voyage ;  and  if  he  was  so  improvident  as 
to  enter  into  a  contract,  the  fulfilment  of  which  might  leave 
his  ship  in  a  port,  to  be  frozen  in,  he  must  bear  the  consequences 
of  such  improvidence,  and  cannot  abandon  hie  contract,  with- 
ook  being  liable  to  the  plaintiff  for  breach  of  contract 

It  18,  however,  claimed  that  the  charge  of  the  learned  Chief 
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^886.  Justice  is  open  to  objection  in  several  particolarB.  I  have  very 
BvRiTB  carefully  read  over  the  charge,  and  I  think  it  is  substantially  cor- 
Cabbioja.  ^^^^*  ^^  ^^  ^^^  plaintiff's  contention  throughout,  at  the  trial, 
that  there  was  a  deviation  in  the  taking  of  the  vessel  to  St. 
John,  when  the  captain  ought  to  have  gone  to  the  nearest  port 
for  repairs ;  and  where  the  Chief  Justice  refers  to  deviation,  I 
think  it  is  in  that  sense  he  does  so.  The  direction  to  the  jury 
was  in  effect  that  if  the  captain  found  his  ship  leaking  badly, 
and  thought  that  he  could  not  in  that  condition  get  to 
Bathurst  without  having  her  repaired,  it  was  his  duty  to  have 
gone  into  the  nearest  port  available  at  that  time  where  a  ship 
of  that  size  could  be  repaired.  The  other  remarks  made  to  the 
jury,  in  no  way,  that  I  can  see,  affected  or  modified  this  direc- 
tion ;  and  the  questions  submitted  to  the  jury,  which  I  have 
already  referred  to,  fully  shew  the  bearing  of  the  charg& 

I  cannot  agree  with  my  brother  Palmer's  view  as  to  what  the 
charge  should  have  been,  as  he  bases  his  opinion  upon  a 
fact  which  I  do  not  think  should  have  been  taken  into  con- 
sideration at  all,  and  that  is,  that  the  captain  might,  in  conse- 
quence of  the  clause  relating  to  lay  days,  be  detained  in  Bath- 
urst after  the  18th  or  20th  November,  and  that  under  the  cir- 
cumstances it  would  have  been  reckless  for  him  to  have  at- 
tempted to  go  to  Bathurst  that  autumn ;  because  I  think  if  the 
ship-owner,  knowing  the  character  of  the  voyage,  and  which 
he  must  be  taken  to  have  known,  made  a  contract  from  which 
such  a  result  might  follow,  (a  result  which  might,  and  likely 
would,  have  occurred  without  any  delay  from  damages  caused 
by  the  perils  of  the  seas)  he  must  abide  by  the  consequences  of 
his  act  in  making  such  a  contract 

I  am  also  of  opinion  that  there  was  a  breach  of  the  contract, 
for  which  the  plaintiff  would  be  entitled  at  all  events  to  nom- 
inal damages,  by  reason  of  the  ship  not  being  tight,  staunch 
and  strong  when  the  charter-party  was  entered  into;  for 
repairs  were  then  being  made  upon  her,  and  continued  to  be 
made  upon  her  until  she  left  Liverpool,  some  nine  days  after 
the  making  of  the  charter-party,  and  that  for  the  purpose  of 
making  her  seaworthy;  and  although  it  was  said  that  this 
caused  no  detention  by  reason  of  that  time  being  necessary  for 
the  bending  of  the  saUs,  and  the  getting  of  stores  and  bidlast 
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on  board,  and  the  jury  have  foand  that  the  vessel  sailed  from  ^^^ 

laverpool  with  all  eonvenieot  speed  after  the  charter-party  was  Bums 

signed,  it  does  appear  to  me  to  have  been  an  unreasonable  ^f^^^^m 

time  for  such  a  purpose,  and  to  be  no  answer  to  the  breach  of  r^^j 

contract  last  referred  to.  

Tuck,  J.,  concurred. 

King,  J.  This  is  an  action  upon  a  charter-party  brought  by 
the  charterer  against  the  ship-owner.  The  charter-party  was 
dated  12th  September,  1882,  and  stipulated  that  the  ship 
''Her  Majesty,"  being  then  in  Liverpool,  Great  Britain, 
and  being  tight,  staunch  and  strong,  and  every  way 
fitted  for  the  voyage,  should  with  all  convenient  speed,  sail 
and  proceed  to  Bathurst,  N.  B.,  in  ballast,  and  there  load  from 
plaintiff  a  full  and  complete  cargo  of  deals,  and  proceed  to 
Liverpool,  with  the  usual  exception  as  to  dangers  of  the  seas, 
etc  On  the  12th  September  the  vessel  was  in  dock  undergoing 
repairs.  She  did  not  sail  until  the  2l8t  September.  The  in- 
terval waa  occupied  in  making  the  repairs,  getting  ballast  and 
stores  in,  and  bending  sails.  In  this  action  the  plaintiff  charges, 
amongst  other  breaches  of  the  contract,  that  the  vessel  was 
not  in  a  seaworthy  condition  at  the  date  of  the  charter-party, 
and  also  that  there  was  a  breach  of  contract  by  the  nine  days' 
delay  in  beginning  the  voyage.  As  to  the  first  point,  the 
learned  Chief  Justice  told  the  jury  that  plaintiff  was  entitled 
to  recover,  but  that  the  damages  in  respect  of  such  breach 
should  be  nominal  only,  if  the  vessel  was  afterwards  made  sea- 
worthy before  sailing ;  and  no  question  arises  as  to  this.  As  to 
the  alleged  breach  of  contract  by  the  delay  at  Liverpool,  the 
defendant  gave  evidence  that  the  nine  days  were  required  for 
ballasting  the  vessel,  and  that  she  was  not  detained  by  the  re- 
pairs, or  by  anything  except  by  getting  the  ballast  on  board 
and  taking  in  stores.  The  learned  Chief  Justice  left  the  ques- 
tion of  delay  to  the  jury,  and  the  jury  have  found  that  the 
ship  sailed  with  all  convenient  speed  after  the  charter-party 
was  signed,  and  as  the  verdict  was  for  the  plaintiff  on  other 
grounds  no  question  arises  upon  this  point.  There  is  evidence 
that  the  vessel  could  have  loaded  a  full  cargo  of  deals  at 
Bathurst  in  eight  or  ten  days,  and  if  I  were  the  judge  of  the 
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1^^'  facts,  I  should  require  a  good  deal  of  testimony  before  believ- 
BuRNs  ing  that  nine  days  could  be  reasonably  taken  to  ballast  this 
CAflSBLLs.  vessel  in  such  a  port  as  Liverpool.  I  myself  have  no  doubt 
whatever  that  the  delay  was  caused  by  the  repairs ;  and  al- 
though these  repairs  may  have  been  finished  before  the  bal- 
lasting was  in  fact  completed,  it  by  no  means  follows  that  the 
ballasting  could  not  have  been  completed  long  before.  If  the 
vessel  had  sailed  within  a  reasonable  time,  the  breaking  up  of 
the  voyage  in  the  way  it  in  fact  occurred  could  not  well  have 
happened.  The  vessel  did  however  at  last,  and  on  the  21st 
September,  get  away  from  Liverpool ;  and  upon  the  evening  of 
October  25th,  Scatterie  Light  was  sighted  bearing  north- 
west by  north,  the  wind  being  then  east-north-east  Scat- 
terie is  at  the  south-east  point  of  Cape  Breton,  and  the 
course  to  Bathurst  lay  around  the  east  coast  of  Cape  Breton, 
and  after  rounding  the  east  end  of  the  island,  then  in  a 
generally  north-westerly  direction.  On  the  26th  October, 
there  was  heavy  weather,  and  according  to  the  master  the 
vessel  sustained  serious  damage.  She  remained  in  the  vicinity 
of  Scatterie  until  the  27th,  when  a  consultation  of  the  master 
with  the  officers  and  men  was  held,  and  it  was  determined 
— taking  into  account  the  lateness  of  the  season,  and  that 
the  ship  required  heavy  repairs  before  loading,  which  could 
not  be  made  in  the  roads  off  Bathurst — ^to  change  the  vessel's 
course  to  St.  John,  N.  B.,  to  complete  repairs ;  and  the  ship 
then  was  put  upon  the  course  for  St  John  and  abandoned  her 
voyage.  The  plaintiff  attempted  to  shew  upon  the  trial  that, 
taking  the  courses  from  the  log,  and  the  direction  and  force  of 
the  winds  there  noted,  the  course  was  changed  to  St  John,  not 
on  the  27th,  after  the  happening  of  the  alleged  damage,  but 
upon  the  25th,  and  before  the  happening  of  such  damage.  It 
appears,  however,  from  the  positions  of  the  vessel  as  given  in 
the  log  book,  that  upon  the  27th  the  ship  was  a  few  miles 
more  to  the  north  and  east  than  she  was  upon  the  25th,  and, 
therefore,  more  nearly  upon  a  proper  course  for  Bathurst  than 
upon  a  course  for  St  John,  although  the  courses  and  distances 
sailed  between  the  25th  and  27th,  as  entered  in  the  log,  make 
it  difficult  to  see  how  this  can  be,  except  for  the  action  of 
currents.     Looking  at  the  evidence  of  Captain  Priehard,  I 
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think  it  is  reaBonably  dear  that  the  vessel  was  navigated       1886. 
properly  enough  between  the  25th  and  27th,  with  a  view  to      Bum 
reach  Bathurst    Captain  Prichard's  evidence  is  to  the  effect    cabbkllb. 
that,  having  regard  to  the  closeness  of  the  vessel  in  with  the 
land,  the  variation  of  the  magnet,  and  the  direction  of  the 
winds  and  set  of  the  currents,  the  navigation  of  the  vessel  on 
the  25th  and  26th  was,  to  say  the  least,  quite  consistent  with 
an  attempt  to  reach  Bathurst. 

One  ground  of  motion  for  new  trial  was,  that  the  learned 
Chief  Justice  in  effect  directed  that  the  evidence  shewed  that 
the  master  made  up  his  mind  to  deviate  on  or  about  the  25th 
October,  or  before  the  occasion  arose  for  seeking  a  port  for 
repairs.  On  the  contrary,  the  jury  were  asked  to  decide 
whether  the  diversion  was  then  made,  or  was  not  made  until 
after  the  damage  of  the  26th,  and  after  the  consultation  with 
the  ofBcere  and  men ;  but  as  this  question  was  not  amongst 
those  specially  left  at  the  close,  it  was  not  specifically 
answered.  It  is  not  very  clearly  stated  what  would  be  the 
effect  of  a  finding  that  the  diversion  took  place  before  the 
damage,  but  looking  at  the  charge  as  a  whole,  there  could  be 
no  misapprehension  by  the  jury  as  to  the  effect  of  such  a  find- 
ing npon  the  rights  of  the  parties. 

The  vessel  arrived  at  St.  John  on  2nd  November,  and  the 
master  notified  the  plaintiff  of  his  arrival  there.  The  vessel  was 
surveyed  and  repaired,  but  the  repairs  were  not  completed 
until  after  the  freezing  of  the  Qulf  of  St.  Lawrence. 

The  plaintiff  contends  that  the  master  should  have  made  for 
Sydney,  Cape  Breton,  instead  of  St.  John,  when  he  found  on 
the  27th  that  it  was  necessary  to  put  into  port  for  repairs. 
Sydney  was  but  twenty-five  miles  distant,  and  in  the  course  to 
Bathurst ;  while  St.  John  was  nearly  or  quite  four  hundred 
miles  away,  and  out  of  the  course.  It  was  proved  that  facili- 
ties for  repairing  vessels  of  about  this  size  existed  at  Sydney, 
and  it  was  contended  that  if  the  vessel  had  gone  to  Sydney, 
she  could  have  been  repaired  in  time  to  get  to  Bathurst  and 
load  before  the  closing  of  navigation. 

If  the  vessel,  in  course  of  prosecuting  her  voyage,  is  so 
damaged  by  sea  perils  that  she  is  not  able  to  perform  her  voy- 
age without  repairs,  then  she  is  entitled  to  put  into  port  for 
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^^^«  such  repairs,  but  she  must  still. have  the  completion  of  the 
Burns  voyage  io  mind,  and  after  obtaining  the  repairs,  she  is  bound 
CA88BLLS.  ^  proceed  to  complete  the  voyage  unless  its  performance  is 
rendered  impossible  by  excepted  perils,  or  rendered  useless  in 
a  commercial  sense  by  reason  of  the  delay.  She  must  there- 
fore deviate  from  her  course  for  repairs  no  further  or  longer 
than  is  reasonably  necessary  for  the  purpose.  Inasmuch,  how- 
ever, as  the  obtaining  of  the  repairs  is  only  a  means  to  an  end, 
and  that  end  is  the  completion  of  the  voyage  and  the  perform- 
ance of  the  contract  of  afireightment,  it  follows  that  if  the  re- 
pairs cannot  be  made  at  any  port  with  sufficient  expedition  to 
admit  of  the  vessel  performing  her  voyage  within  the  time 
limited  in  or  contemplated  by  the  charter-party,  then  the  ques- 
tion of  where  the  repairs  could  best  or  most  conveniently  or 
expeditiously  be  made  becomes  immaterial,  as  no  means  what- 
ever would  accomplish  the  end,  and  the  voyage  being  rendered 
incapable  of  performance  through  excepted  perils,  may  be 
treated  as  at  an  end. 

The  jury  were  asked  whether  the  vessel  was  so  damaged  by 
gales  before  and  up  to  the  27th  October  as  to  prevent  her  pro- 
ceeding on  her  voyage  to  Bathurst,  and  have  answered  the 
question  in  the  negative ;  but  it  is  possible  that  they  viewed 
the  question  as  relating  to  the  passage  to  Bathurst,  and  not 
to  the  entire  voyage  to  Bathurst  and  back  to  the  United 
Kingdom. 

The  question  then  would  be,  assuming  that  the  vessel  was 
so  badly  damaged  as  to  be  unable  to  proceed  to  complete  her 
voyage  without  repairs,  could  she  have  obtained  such  repairs 
and  have  reached  Bathurst  in  time  to  load,  and  get  away  be- 
fore the  closing  of  navigation,  having  regard  to  the  ordinary 
time  of  such  closing.  If  she  could,  she  was  bound  to  proceed, 
otherwise  not,  for  in  this  case  there  is  no  question  between  the 
parties  as  to  a  performance  in  the  following  spring  after  the  re- 
opening of  navigation.  The  effect  of  the  question  is  to  deter- 
mine whether  or  not  the  defendant  is  excused  from  perform- 
ance of  his  obligation  under  the  charter-party,  by  reason  of  the 
case  being  within  the  exceptions  in  the  charter-party,  one  of 
which  is  danger  of  the  seas. 
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In  Taylor  v.  Liverpool  cmd  Qreat  Western  Steam  Co.  (1),  ^^^' 
the  plaintiff  had  shipped  on  board  defendant's  ship  a  box  of  Bubnb 
diamonds  under  a  bill  of  lading  as  follows :  *'  Received,  in  good  cassIoaa. 
order,  etc.7  on  board,  etc.,  one  box  said  to  contain  precious 
atones,  to  be  delivered  from  ship's  deck  (subject  to  the  ex- 
ceptions and  restrictions  following)  at  the  port  of  New  York ; 
*  *  *  Pirates,  robbers,  thieves,  ban*atry  of  master  and 
mariners  always  excepted."  The  box  was  stolen  during  the 
voyage,  or  on  the  ship's  arrival  in  port,  before  the  time  for  de- 
livery, but  there  was  no  evidence  to  shew  whether  it  was  stolen 
by  one  of  the  crew  or  by  a  passenger,  or,  after  her  arrival  by 
some  person  from  the  shore.  It  was  held  that  "  thieves  "  only 
applied  to  thieves  external  to  the  ship ;  and  assuming  theft 
by  one  of  the  crew  to  be  barratry,  that  it  lay  on  the  ship- 
owners to  bring  the  loss  within  one  of  the  exceptions  by  shew- 
ing by  whom  the  theft  had  been  committed.  Lush,  J.,  says : 
"  The  remaining  question  is :  Is  it  for  defendants  or  plaintiff 
to  shew  that  the  loss  is  within  one  of  the  exceptions  of  the 
bill  of  lading ;  on  whom  does  the  onus  lie  ?  I  think  it  is  for 
defendants  to  bring  the  case  within  the  exception,  and  that  it 
lies  on  them  to  she^  that  the  act  of  theft  was  committed  by 
some  one  outside  the  ship ;  and  that  the  onus  is  not  on  plain- 
tiff to  shew  the  contrary.  The  case  of  Czech  v.  Oefneral  Steam 
Navigation  Co.,  (2)  seems  to  me  to  have  no  direct  bearing  on 
this  case.  There  it  was  stipulated  in  the  bill  of  lading  that  the 
ship-owner  should  not  be  liable  for  breakage,  leakage, 
or  damage,  (which  had  been  decided  by  previous  cases  not  to 
include  leakage,  breakage  or  damage  caused  by  the  negligence 
of  the  shipowner  or  his  servants) ;  and  all  the  Court  decided 
was,  that,  assuming  that  it  was  necessary  for  the  plaintiffs,  the 
shippers,  to  shew  that  the  damage  being  prima  facie  excep- 
tional was  caused  by  the  negligence  of  the  ship-owner  or  his 
servants,  there  was  sufficient  evidence  of  such  negligence,  the 
nature  of  the  damage  itself  being  such  as  to  shew  this.  That 
case,  therefore,  does  not  touch  the  present.  He  says,  according 
to  the  meaning  I  have  put  upon  the  word  'thieves',  'I  will  not 
be  liable  for  the  loss  if  the  box  be  stolen  by  persons  not  be- 
longing to  the  ship.'     He  has  not  shewn  that  the  box  was 
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13^'  stolen  by  some  person  not  belonging  to  the  ship,  consequently 
BuRNa  he  fails  to  prove  that  the  loss  for  which  he  is  pri/ma  fade  liable 
CAflsxu^.     ^^  within  the  meaning  of  the  exceptions/' 

In  the  present  case,  the  facts  on  which  the  defendant  relies 
to  bring  him  within  the  exception  (as,  for  instance,  facts 
respecting  the  navigation  of  the  vessel,  and  the  damage  sus- 
tained by  her)  are  peculiarly  within  his  knowledge ;  and  the 
non-arrival  of  the  vessel  at  the  port  of  loading,  and  the  fact  of 
deviation  from  the  course  being  proved  by  the  jplaintiff,  I  think 
this  is  some  evidence  of  breach  of  contract,  and  that  the  weight 
of  evidence  as  to  whether  the  case  is  within  the  exceptions  or 
not  should  be  adduced  by  defendant.    Ellcm  v.  Janaon  (1). 

The  facts  bearing  on  this  question  are :  firstly,  facts  as  to  the 
extent  of  damage;  secondly,  as  to  place  of  repairs.  Was 
Sydney  or  other  near  port  a  fit  place  of  repair  ?  Thirdly,  as  to 
how  long  it  would  take  to  repair  at  such  place,  the  repairs 
being  such  as  would  reasonably  fit  her  to  perform  the  voyage ; 
fourthly,  as  to  how  long  it  would  take  her  to  reach  the  port  of 
loading,  and  how  long  to  load  and  get  away.  It  was  proved 
that  at  Sydney  there  was  a  n^iarine  slip  capable  of  taking 
on  vessels  of  the  size  of  Her  Majesty,  viz.,  1,300  tons,  but 
Captain  Prichard  says  that  a  year  afterwards,  viz.,  in  October, 
1883,  he  had  a  vessel  of  900  tons  on  the  slip  at  Sydney,  and 
that  the  chains  broke  twice  in  hauling  her  up.  Still,  chains 
are  subject  to  wear,  and  it  is  consistent  with  this  evidence  that 
in  1882  they  were  capable  of  hauling  up  a  vessel  of  1,300  tons. 

I  think  the  clear  weight  of  evidence  is  in  favor  of  Sydney 
being  a  fit  place  for  these  repairs.  Then  as  to  the  time  it 
would  take  to  repair  at  Sydney.  We  have  the  extent  of  the 
damage,  and  the  time  it  took  at  St.  John  where  work  is  inter- 
rupted by  the  tides,  while  on  the  marine  slip  at  Sydney  work 
could  go  on  uninterrupted  by  the  tides.  Then  at  St.  John  the 
work  was  done  leisurely.  The  voyage  had  been  abandoned, 
and  there  was  no  need  of  haste,  while  in  the  case  of  the  repairs 
at  Sydney,  with  the  view  of  prosecuting  the  voyage  at  the 
earliest  practicable  moment,  the  duty  would  be  to  repair  with 
all  reasonably  possible  speed ;  and  as  to  the  extent  of  repairs 
at  St.  John,  they  may  have  gone  beyond  what  was  reasonably 
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necessary  to  enable  the  vessel  to  carry  a  wood  cargo  from  ^^^' 
Bathurst  to  Great  Britain.  Then  as  to  the  time  necessary  to  Burns 
get  from  Scatterie  to  Bathurst,  and  load  and  get  away,  the  OAassLLs. 
vessel  went  from  Scatterie  to  St.  John  in  five  days,  and  the 
distance  is  proved  to  be  twice  as  far  as  to  Bathurst.  It  is  also 
proved  that  the  vessel  could  have  loaded  at  Bathurst  in  eight 
or  ten  days,  and  that  the  navigation  usually  closes  about  the 
18th  or  20th  of  November.  If,  then,  the  onus  is  wholly  upon 
defendant  to  bring  himself  within  the  exception,  as  in  Taylor 
V.  Liverpool  and  Oreat  Western  Steam  Co.,  already  cited,  he 
has  failcMl  in  doing  so,  while  if  some  evidence  is  in  the  first 
instance  to  be  adduced  by  plaintiff  that  the  case  is  not  within 
the  exception,  I  think  such  evidence  has  been  given,  and  that 
upon  the  whole  evidence  the  jury  might  well  come  to  the  con- 
clusion that  the  vessel  was  not  prevented  by  dangers  of  the 
seas  from  performing  her  voyage,  but  was  prevented  by  the 
act  of  the  defendant  in  taking  her  to  St.  John.  On  one  side 
there  was  the  reasonable  chance  and  probability  that  the  vessel 
might  reach  her  port  of  loading  in  time  to  perform  her  con- 
tract, if  a  near  port  was  sought  for  repairs ;  on  the  other  side 
the  certainty  that  the  voyage  must  be  abandoned  if  the  ves^l's 
eoarse  was  changed  to  St.  John,  and  the  master  chose  the 
latter  alternative. 

The  learned  Chief  Justice  told  the  jury  that  it  was  the  duty 
of  the  master  to  g(^  to  Sydney, — at  all  events  to  ascertain 
whether  repairs  could  be  made  there  or  not.  I  hardly  think 
this  correct  as  a  matter  determining  the  question  of  liability. 
It  seems  to  me  that  if  Sydney  was  not  a  fit  port  in  fact,  and 
if  the  master  was  ignorant  of  its  character,  there  was  no  breach 
of  the  contract  of  affreightment  by  omitting  to  put  in  to 
Sydney  to  asitertain  its  character.  At  the  same  time,  the 
master  is  not  excused  by  his  ignorance  of  what  he  reasonably 
ought  to  know ;  and  if  Sydney  was  a  fit  port,  and  if  he  reason- 
ably ought  to  know  of  its  being  so,  there  would  be  a  breach  of 
duty  under  the  contract  in  not  putting  into  that  port  for 
repairs.  Supposing  that  the  jury  can  be  taken  to  have  found 
that  Sydney  was  a  fit  port  for  the  repairs,  this  direction  would 
not  be  very  material,  and  in  such  case,  if  not  strictly  correct,  it 
at  least  did  no  harm. 

Vol  Xm  K.  a  Beporti.  8 
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1^^'  Upon  the  point  of  the  deviation  by  going  to  St.  John,  the 

BuBNs  learned  Chief  Justice,  in  my  opinion,  states  the  law  fully  when 
Cabsklm.  ^®  ^^  *^®  J'^'y  *^**  there  dearly  was  a  breach  of  duty  if  the 
repairs  could  have  been  made  at  a  nearer  place  (L  e.,  Uian  St. 
John),  and  if,  after  having  been  made,  the  vessel  could  have 
gone  to  Bathurst  and  taken  in  her  cargo,  etc.  Then  after 
referring  to  the  contention  of  plaintiff's  counsel  to  that  effect, 
he  says :  ''  It  is  for  you  to  consider  whether,  if  he  had  obtained 
repairs  at  any  of  these  ports,  he  could  have  proceeded  on  to 
Bathurst  and  taken  in  a  cargo  of  deals  at  that  season  " ;  and 
again,  "If  he  (the  master)  could  have  got  there  before  the 
closing  of  navigation  and  taken  in  his  cargo  and  got  away,  I 
think  it  was  his  duty  to  have  gone,  if  the  repairs  could  have 
been  made  somewhere  " ;  and  again  he  asks  ^  If  she  could  have 
been  repaired  in  Sydney,  or  either  of  these  other  I^ova  Scotia 
ports,  could  the  repairs  have  been  made  in  one  of  these  ports 
in  time  to  complete  her  voyage  and  load  the  cargo  at  that 
season  of  the  year?" 

All  this  seems  to  me  to  put  the  case  very  clearly  to  the  jury^ 
and  the  only  doubt  I  have  is  whether  the  effect  of  other  passages 
may  not  have  been  to  obscure  the  clearness  of  what  is  thus 
stated.  Thus,  for  instance,  where  it  is  said, ''  Was  his  going  to 
St  John  necessary  or  not  ?  If  he  unnecessarily  went  to  St 
John,  then  it  seems  to  me  the  plaintiff  is  entitled  to  recover 
substantial  damages."  And  again,  "  Tou  will  also  say  whether 
he  (the  master)  was  justified  in  going  to  St  John  under  the 
circumstances,  there  being  those  other  ports  close  by,  one  of 
them,  Sydney,  at  all  events,  quite  close  by — and  "Halifax  also 
near  by ;  whether  under  the  circumstances  he  was  justified  in 
passing  by  these  ports,  and  not  going  in  there  to  have  his 
repairs  made,  or  see  whether  he  could  have  them  made,  and 
going  on  to  St  John.  If  you  think  he  was  not  justified  in  passing 
by  these  ports,  and  that  he  ought  to  have  gone  into  these  ports* 
I  think  that  there  was  a  deviation,  and  that  the  plaintiff  is 
entitled  to  recover."  The  doubt  I  have  as  to  this,  is  whether  the 
jury,  having  been  told  that  it  was  the  duty  of  the  master  to 
have  gone  into  the  near  ports  for  information,  and  knowing 
that  the  master  did  not  do  so,  might  conclude  from  that  cir- 
cumstance alone  that  the  master  was  not  justified  in  going  on 
to  St  John.    In  the  last  paragraph  of  the  charge,  after  asking. 
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as  already  quoted,  whether,  "  if  she  could  have  been  repaired  ^^^6. 
at  Sydney,  or  either  of  these  other  Nova  Scotia  ports,  such  Bvrits 
repairs  could  have  been  made  in  time  to  enable  her  to  proceed  oaobsl 
to  BathuTst  and  load  her  cai^o  at  that  season  of  the  year,"  the 
learned  Chief  Justice  added,  "  there  is  not  much  evidence  as  to 
that,"  and  then  further  added :  '*  But  I  think  the  maii\.  point  is 
the  deviation :  whether  he  was  justified  in  going  to  St.  John 
before  ascertaining  that  he  could  get  repairs  nearer  at  hand." 
The  jury  answered  "Yes,"  which,  I  think,  means  that  they 
intend  to  affirm  that  if  the  vessel  could  have  been  repaired  in 
Sydney,  or  other  Nova  Scotia  ports,  she  could  have  afterwards 
reached  Bathurst  in  time  to  load  her  cargo  that  season,  although 
this  is  perhaps  not  altogether  clear  by  reason  of  the  qualifica- 
tion, or  more  limited  criterion  of  liability  that  is  expressed  at 
the  end,  when  the  jury  are  told  what  is  the  main  point.  Still 
this  IB  probably  merely  verbal  criticism,  and  as  the  defendant's 
counsel  did  not  make  any  objection  on  this  ground,  and  as  the 
jury  have  come  to  what  I  believe  to  be  the  correct  finding 
upon  the  facts,  I  prefer  to  think  that  they  correctly  appre- 
hendM  the  statements  of  law  which,  as  I  think,  were  properly 
made  by  the  learned  Chief  Justice. 

As  to  the  suggestion  on  the  argument  by  my  learned  brother 
Palmer,  that  the  time  given  to  the  plaintiff  to  load  under  the 
contract,  and  not  the  time  which  it  would  reasonably  take  to 
load,  should  be  taken  into  account  in  determining  whether  the 
vessel  could  have  got  away  from  Bathurst  before  the  close  of 
navigation  in  case  she  had  proceeded  on  her  voyage  after 
repairs,  several  things  may  be  said  in  reply ;  as,  for  instance, 
that  the  principle  of  law  has  never  extended  that  far ;  that  the 
damage  might  in  such  case  be  caused  by  the  defendant's  own 
act ;  that  such  a  clause  might  not  allow  the  shipper  to  exercise 
hb  option  in  a  way  that  would  frustrate  the  adventure  con- 
templated by  both  parties ;  and  that  in  the  event  of  delay  in 
loading,  which  would  have  the  efiect  of  frustrating  what  was 
contemplated  on  both  sides,  that  is  to  pay,  a  shipment  in  that 
season,  the  ship-owner  would  not  be  obliged  to  remain  at 
Bathurst,  and,  at  all  events,  if  his  delay  in  arriving  was  caused 
by  the  dangers  of  the  seas,  he  could  still  treat  the  voyage  as  at 
an  end,  if,  through  no  fault  of  his  own,  the  delay  in  loading 


Digitized  by 


Google 


36  NEW  BRUNSWICK  BEPOBTS.  [YOL. 

1B86.        would  result  in  frustrating  the  object  which  both  parties  had 
BuKss       in  view  in  entering  into  the  charter-party. 
Cabsxlls.         -^  ^  ^^^  damages  1  have  nothing  to  add. 

I  therefore  think  that  a  new  trial  should  be  refused. 


King.  J. 


Wetmore,  J.  While  I  quite  concur  in  the  judgment  of  His 
Honor  the  Chief  Justice  and  my  learned  brother  Eraser,  as  far 
as  they  have  gone,  my  view  is  that  they  have  put  the  case 
quite  too  mildly  for  the  defendant.  The  defendant's  contract 
was  to  perform  a  certain  voyage ;  and  this  he  was  bound  to  do 
or  take  the  consequence  of  non-performance.  It  is  quite  cor- 
rect that,  if  by  stress  of  weather  the  vessel  became  so  damaged 
as  not  to  be  fit  to  complete  the  voyage,  the  master  had  a  right 
to  deviate  for  the  purpose  of  jBuch  necessary  repairs  as  were  re- 
quired to  fit  the  vessel  for  the  performance  of  the  voyage ;  but 
he  must  go  to  the  nearest  reasonably  available  port  where  such 
repairs  could  be  made,  which  the  master  in  the  present  case 
did  not  do,  and  therefore  did  not  excuse  the  defendant  from 
liability  for  breach  of  contract.  I  do  not  give  any  weight  to 
what  might,  or  might  not,  have  happened  if  the  vessel  had  gone 
lio  Sydney.  It  is  matter  of  some  speculation  as  to  whether  or 
not  the  voyage  could  have  been  completed  had  the  vessel  gone 
to  Sydney.  It  was  a  matter  the  defendant  should  have,  at 
all  events,  attempted  under  the  charter-party,  which  he  did 
not  do,  and  not  having  done  so  he  has  failed  to  bring  himself 
within  any  excuse  for  the  breach  of  contract.  However  the 
damages  might  be  affected,  the  finding  of  the  jury  under  what 
seems  to  me  to  be  a  correct  charge  settles  this ;  and  I  see  no 
reason  why  the  verdict  should  be  disturbed. 

Palmer,  J.  The  defendant,  on  the  12th  day  of  September, 
1882,  chartered  the  ship  "Her  Majesty"  to  proceed  to  Bath- 
urst,  "  the  dangers  of  the  sea  excepted,"  and  there  load  deals 
for  the  plaintiff  and  carry  them  to  England.  The  ship  was 
then  in  Liverpool,  from  whence  she  sailed,  and  encountered  a 
gale  of  wind,  and  was  so  damaged  thereby  that  on  the  27th 
day  of  October,  being  on  the  east  coast  of  Cape  Breton,  she 
was  not  fit  to  carry  the  cargo  without  being  extensively  re- 
paired, and  for  that  purpose  it  was  clearly  necessary  to  have 
work  done  on  her  bottom,  and,  therefore,  she  must  get  to  a 
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place  where  she  could  be  taken  out  of  the  water.    The  evi-       MM- 
dence  shews  that  this  could  not  have  been  done  at  Bathnrst,      Bvmn 
nor  any  other  port  in  the  vicinity,  except  Pictou,  Sydney,    CAauais. 
Halifax  or  Port  Hawkesbury ;  the  nearest  of  which  was  Sydney, 
which  port  she  might  have  been  able  to  make  within  a  day, 
and  it  would  not  probably  take  more  than  a  week  to  get  from 
Sydney  to  Batiiurst;  and  plaintiif 's  counsel  contended  that 
she  might  have  been  repaired  there  in  fourteen  days,  and  that 
she  could  have  been  loaded  in  Bathurst  in  ten  days  after  her 
arrival  there. 

The  vessel  did  not  further  proceed  to  Bathurst,  or  any  of 
dkose  ports,  but  bore  up  for  St  John,  N.  B.,  which,  although 
the  best  port  to  repair,  would  cause  considerably  more  delay 
in  the  ship  getting  to  Bathurst,  if  she  was  bound  to  get  there 
that  autumn. 

Bathurst  is  a  port  that  vessels  cannot  get  into  or  leave  dur- 
ing the  winter,  that  is,  from  some  time  in  November  until 
about  May,  it  being  frozen  up.  The  time  of  closing  of  naviga- 
tion appears  by  the  statement  of  the  plaintiff,  to  be  as  follows : 
"  The  ordinary  time  for  the  closing  of  navigation  is  the  25th 
November.  We  feel  quite  safe  until  the  18th  or  20th  of 
November."  And  he  further  proceeds :  ''  The  ordinary  time 
for  closing  the  harbor  is  about  the  25th.  A  month  or  two  ahead 
we  make  a  calculation  for  the  shipping  that  the  harbor  would 
not  be  closed  until  the  18th  or  20th." 

By  the  charter-party  the  plaintiff  had  twenty  working  days 
for  loading,  and  ten  more  by  paying  demurrage.  The  ship  ar- 
rived at  St.  John,  and  was  repaired  in  the  winter ;  and,  if  she 
was  bound  to  go  to  Bathurst  in  the  spring,  or  the  plaintiff  was 
boand  to  load  her  at  that  time,she  could  as  well  have  done  so  from 
St  John  as  from  any  other  port,  but  no  such  question  arises  in 
the  case,  as  there  is  no  pretence  but  that  it  would  have  been 
an  injury  rather  than  a  benefit,  to  have  been  compelled  to  load 
her  in  the  spring ;  and,  besides,  this  action  was  brought  in  the 
winter,  and  the  damage  the  plaintiff  seeks  to  recover,  wholly  ac- 
crued by  his  not  being  able  to  ship  his  cargo  in  the  autumn  in- 
steadof  in  the  spring,and  it  is  apparent  that  the  alleged  wrong,f  or 
which  the  plaintiff  has  obtained  a  verdict  for  damages,  is  for  not 
proceeding  to  Sydney,  or  other  port  near,  and  there  repairing. 
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^^^  and  then  proceeding  to  Bathurst  in  the  autumn.  Whether  such 
BuBivR  wrong  was  done  him  must  depend  upon  what  obligation  the  char- 
CA8SBLL8.  terer  was  under  to  the  plaintiff  at  the  time  she  bore  upfor  St.  John, 
and  whether  there  was  any  reasonable  evidence  that  the  vessel 
so  bearing  up  for  repairs  was  a  breach  of  that  duty ;  and  if  so, 
whether  that  evidence  was  properly  left  to  the  jury.  In  order 
to  determine  the  first  question,  it  will  be  necessary  to  have  a 
clear  view  of  what  was  the  obligation  of  the  plaintiff  to  the 
defendant  arising  out  of  the  charter-party ;  and  on  this  point 
I  see  no  reason  to  depart  from  what  I  said  in  Schojield  v.  CarviU 
(1).  In  that  case  I  said  that  I  thought  each  party  took 
the  risk  and  agreed  to  peform  his  part  of  the  contract ;  that 
is,  that  the  ship  should  proceed  to  St.  John  and  load  the  cargo, 
and  if  any  accident  occurred,  short  of  the  total  loss  of  the  ship 
on  the  voyage,  the  plaintiff,  the  ship-owner,  was  bound  to  repair 
her  in  a  reasonable  time,  aiid  he  was  allowed  all  the  time 
reasonably  necessary  for  that  purpose,  no  matter  how  long  that 
might  be,  and  if  he  made  any  unnecessary  delay,  he  would 
be  liable  to  the  defendant  for  all  the  damages  occasioned 
thereby. 

This  would  probably  be  more  accurately  expressed  if  I  had 
used  the  word  "unreasonable,"  instead  of  "unnecessary," although 
it  would  probably  be  understood  as  it  was.  intended  to  mean, 
any  delay  consumed  in  repairing,  which  must  be  done  within 
a  reasonable  time. 

The  defendant  had  promised  that  the  ship  should  proceed 
to  Bathurst  with  all  convenient  speed,  and  there  load  her 
cai^o  in  a  seaworthy  condition,  the  dangers  and  accidents  of 
the  seas  excepted.  The  danger  of  the  sea  did  prevent  her  doing 
this,  and  the  plaintiff  complains  that  the  defendant  did  not 
bring  the  ship  to  Bathurst  and  allow  him  to  have  the  right  to 
his  contract  to  load  there  that  autumn. 

The  whole  duty  of  the  defendant  under  the  contract  was 
to  have  the  ship  in  a  state  of  seaworthiness,  including  officers 
and  crew,  and  proceed  on  the  promised  voyage  to  Bathurst, 
and  so  continue  until  she  was  prevented  by  one  of  the  excepted 
perils.  As  such  peril  happened,,  the  charterer  was  prevented 
from  doing  what  he  agreed  to  do  by  one  of  the  excepted  causes. 
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and  coDsequenUy  he  was  under  no  obligation  to  go  to  Bath*  IW. 
UFBt  by  any  express  terms  of  the  contract,  and  under  no  obli-  Bpua 
gation  to  go  there  at  all,  unless  he  is  obliged  to  do  something 
that  he  did  not  expressly  contract  to  do,  that  is,  repair  his  vessel- 
The  law,  however,  implies  a  contract  that  he  will  repair  his 
vessel,  and  do  everything  else  connected  with  the  voyage  in 
the  usual  and  customary  manner ;  that  is,  he  will  proceed  to 
Bathurst  v^th  his  ship  in  a  seaworthy  condition,  and  for  that 
parpose  would  do  all  things  usual  to  accomplish  this  end,  that 
is,  provide  a  competent  master,  with  proper  skill  and  judgment, 
who  would  act  on  the  voyage,  if  an  accident  happened,  in  the 
usual  and  reasonable  manner ;  and  notwithstanding  the  acci- 
dent which  happened,  still  do  what  he  agreed  to  do,  if  a 
prudent  and  reasonable  man,  having  both  interests  in  view, 
that  is,  the  interests  of  the  charterer  as  well  as  those  of  the 
ship,  would  have  repaired  so  as  to  endeavour  to  get  to 
Bathurst  that  autumn  to  take  in  the  cargo,  if  required  to  do 
80  by  his  contract,  he  was  bound  to  do  so,  otherwise  not 

From  this  it  is  apparent  that  when  his  ship  was  disabled  on 
the  coast  of  Cape  Brrton,  on  the  27th  October,  if  Captain  Cut- 
ten  ought,  in  the  exercise  of  a  sound  judgment,  if  there  was  a 
reasonable  prospect  of  his  being  able  to  get  to  some  port  where 
his  ship  could  be  sufficiently  and  properly  repaired  in  time  to 
get  to  Bathurst  and  load  at  a  reasonable  cost,  he  should  have 
done  so,  otherwise  not ;  because  I  take  it  that  there  is  no  obli- 
gation to  go  to  any  extraordinary  or  unreasonable  expense  for 
that  purpose,  nor  was  he  bound  to  run  extraordinary  or  un- 
reasonable risks  in  doing  this.  But  he  was  bound  to  do  all 
that  a  skilful  and  prudent  master  should  do  with  the  means 
and  with  the  information  at  his  disposal,  and  do  it  just  as  such 
a  man  would  do  it  if  the  ship  and  cargo  had  been  his  own,  doing 
all  in  his  power  to  ship  the  cargo  without  incurring  any  un- 
usual expense  or  running  any  unusual  risks,,  repairing  his  ves- 
sel in  a  reasonable  time,  that  is,  in  the  time  necessary  to  do  so, 
without  doing  it  in  such  an  extraordinary  manner  as  would 
incur  a  larger  amount  of  expense  than  it  usually  costs  in  doing 
80,  or  doing  it  so  that  such  repairs  would  be  useless. 

It  follows  from  this  that  the  principial  question  in  this  case 
is,  whether  there  was  any  evidence  that  Captain  Cutten  did 
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^^86.  not  act  in  a  reasonable  manner  in  not  endeavoring  to  go  to 
BuBKs  Batharst  that  autumn  and  there  offer  to  be  loaded  by  the 
plaintiff. 

In  judging  whether  he  did  or  not,  it  is  apparent  that  all  that 
can  be  looked  to  is  what  the  Captain  knew,  or  ought  to  have 
known  in  the  position  he  was  in,  when  he  found  his  ship  dis- 
abled to  perform  her  voyage,  but  able  to  proceed  to  St  John 
for  repairs,  or  to  any  of  the  nearer  ports  I  have  named  It  is, 
I  think,  clear  that  if  it  was  prudent  for  him  to  have  made  the 
attempt  to  repair  and  go  to  Bathurst  that  autumn,  he  ought 
not  to  have  gone  to  St  John,  as  more  time  would  thus  be  con- 
sumed than  to  go  to  some  of  the  nearer  ports ;  and  if  on  the 
other  hand  it  was  not  prudent  for  him  to  attempt  to  go  to 
Bathurst  that  autumn,  then  St.  John  was  the  place  he  ought 
to  have  gone  to;  or  at  all  events  there  could  be  no  pretence  that 
it  was  not  prudent  for  him  to  go  there,  as  it  has  advantages 
over  the  other  ports,  and  the  time  consumed  was  of  no  import- 
ance. Then,  what  ought  the  captain  to  have  known?  He 
knew  that  he  was  off  the  east  coast  of  Cape  Breton ;  that  it  was  a 
dangerous  risk  to  remain  at  the  port  of  Bathurst  after  the  18th 
or  20th  of  November,  to  which  risk  he  would  not  be  justified 
as  a  prudent  man  in  subjecting  his  vessel ;  for  it  is  a  universal 
rule  in  navigating  ships  that  not  only  is  a  master  not  obliged 
or  expected  to  put  his  ship  in  unusual  peril  except  in  case  of 
necessity,  but  it  is  a  breach  of  duty  both  to  the  charterer  and 
the  owner  to  do  so ;  that  only  twenty-three  days  remained  for 
him  to  proceed  to  a  port  to  repair  his  ship,  then  take  her 
to  Bathurst,  and  there  offer  her  to  the  charterer  in  such  a  way 
that  he  might  have  thirty  working  days  for  loading  her. 

It  was  admitted  by  the  plaintiff's  counsel  on  the  ai'gument, 
that  at  the  very  least  it  would  likely  consume  one  day  to  get  into 
Sydney,  fourteen  days  more  to  repair  the  ship,  and  about  a  week 
more  to  get  to  Bathurst ;  and  then  he  contended  that  the  ship 
could  have  been  loaded  in  ten  days.  But  even  this  would  in- 
volve the  ship  not  leaving  the  port  of  Bathurst  until  later  than 
the  25  th  of  November ;  and  it  is  clear  from  the  plaintiff's  own 
evidence  that  the  captain  would  not  be  justified  in  calculating 
beforehand  upon  his  being  able  to  remain  there  after  the  20th. 
Under  these  circumstances  I  cannot  see  the  slightest  evidence 
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in  this  case  that  the  captain  did  not  act  prudently  in  not  at-  ^^^' 
tempting  to  get  to  Bathurst  that  autumn,  and  I  think  the  evi-  Bu&ks 
dence  shows  conclusively  that  it  would  be  simply  reckless  for  ciaaa 
him  to  have  attempted  it,  and  consequently  there  was  no 
reasonable  evidence  to  be  left  to  the  jury,  and  the  plaintiff 
should  have  been  non-suited ;  except,  perhaps,  that  there  might 
have  been  some  claim  for  nominal  damages,  because  the  vessel 
was  not  seaworthy  when  the  charter  was  entered  into,  although 
the  evidence  shows  that  such  unseaworthiness  did  not  cause 
any  delay.  But  even  if  there  was  evidence,  I  think  the  ques- 
tion that  should  have  been  left  the  jury  is,  whether  the  cap- 
tain, in  not  taking  his  vessel  into  some  of  the  nearer  ports  and 
repairing  her,  and  then  attempting  to  pr9ceed  to  Bathurst  and 
there  load  the  plaintiff's  cargo,  acted  in  a  reasonable  manner 
under  the  circumstances  in  which  he  was  placed  at  the  time  he 
bore  up  for  St  John ;  whether,  if  he  had  done  what  a  reason- 
able and  skilled  master  would  have  done,  would  he  have  ar- 
rived in  time  to  take  his  cargo  from  Bathurst  in  the  autumn 
of  that  year  ? 

The  learned  Chief  Justice  told  the  jury,  it  seems,  as  reported 
in  the  stenc^rapher's  notes,  as  follows :  ''  If  Captain  Cutten 
found  his  ship  leaking  badly,  and  he  thought  that  he  could  not 
in  that  condition  get  to  Bathurst  without  her  being  repaired,  I 
think  it  was  his  duty  to  have  gone  into  the  nearest  port  avail- 
able at  that  time  where  a  ship  of  that  kind  could  be  repaired." 
Again  he  says :  **  It  seems  to  me  that  without  making  any  ef- 
fort to  see  if  repairs  could  be  made  when  he  found  his  ship  in 
that  condition,  he  was  not  justified  in  going  to  St.  John." 

From  this  it  is  apparent  that  the  questions  I  have  indicated 
were  not  left  to  the  jury,  but  they  were  told  that  the  captain 
was  not  justified  in  taking  his  ship  to  St.  John  as  he  did. 

Without  professing  to  have  a  right  to  determine  such  a  fact, 
in  my  judgment  it  is  apparent  from  the  evidence,  as  I  before 
said,  that  he  ought  not  to  have  attempted  to  go  to  Bathurst 
that  autumn;  and  consequently  he  ought  not  to  have  gone 
into  any  other  port  except  St.  John,  if  it  was  for  the  interest 
of  the  diip  to  go  to  St.  John. 

Again,  the  Chief  Justice  says,  at  the  first  part  of  his  charge, 
that  he  has  no  doubt  that  the  defendant  did  not  perform  his 
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^^S86.  contract,  tut  it  is  said  that  it  is  clear  there  were  no  damages, 
Burns  because  there  was  an  exception  in  the  charter-party  which 
Cabsblls.  63ccuses  him  from  a  breach  of  contract.  This,  I  think,  is  not 
strictly  a  correct  statement  of  the  law,  for  I  think  it  is  a 
mistake  to  say  that  there  was  any  breach  of  contract  if  the 
defendant  was  within  the  exception ;  and  it  is  clear  that  he 
was  within  the  words  of  the  exception.  He  was  prevented  by 
one  of  the  excepted  causes,  and,  as  I  said  before,  his  liability* 
if  any,  to  the  plaintiff  was  not  that  he  did  not  perform  the 
express  terms  of  the  contract,  but  an  implied  one  that  if  pre- 
vented by  injuries  of  the  seas  he  would,  within  a  reasonable 
time  and  in  a  reasonable  manner,  repair  the  damage  and  pro- 
ceed to  the  performance  of  his  contract  Perhaps  this  is  a 
mere  criticism,  and  a  substitution  for  words  that  mean  the 
same  thing,  and  if  it  were  not,  this  consideration  appears  to 
color  the  whole  charge,  and  cause  the  learned  Judge  to  say  that 
he  was  bound  to  go  into  the  nearest  port  Without  qualification, 
not  leaving  it  to  the  jury  to  say  whether  the  captain  had  pro- 
ceeded to  repair  his  ship  in  a  i*easonable  time  and  manner  (to 
be  judged  as  I  have  before  stated),  and  was  obliged  to  go  to 
Bathurst  that  autumn  only  if  it  was  reasonable  to  attempt  it, 
having  regard  to  his  chance  of  his  being  able  to  accomplish  it 
without  exposing  his  ship  to  more  than  the  perils  contemplated 
by  the  contract.  I  therefore  think  there  should  be  a  new 
trial. 

Allen,  C.  J.  I  think  there  should  not  be  a  new  trial  in  this 
case. 

When  the  master  of  a  ship  has  commenced  a  voyage,  it  is  his 
duty  to  proceed  to  the  place  of  destination  without  delay  or 
deviation  not  justifiable  under  his  charter-party,  by  the  short- 
est and  most  direct  course  usually  taken  by  ships  on  the  same 
voyage.     (Maclachlan  on  Shipping,  424.) 

This  principle  is  not  disputed ;  but  the  defendant's  conten- 
tion is,  that  the  master  of  the  ship  in  this  case  was  justified  in 
going  to  St.  John  for  repairs,  and  that  after  the  repairs  were 
completed  it  was  too  late  in  the  season  for  the  ship  to  proceed 
on  the  voyage  to  Bathurst,  and  that  no  prudent  master  would 
have  been  justified  in  attempting  it 
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I  think  it  was  a  most  material  question  whether  the  master       ^^^* 
was  justified  in  going  to  St.  John  as  he  did ;  and  that  on  this       Bvurs 
question  the  defendant's  liability  must  principally  depend,    oabsblls. 
When,  on  the  27th  October,  the  master  found  his  ship  to  be  in 
an  unfit  condition  to  proceed  to  Bathurst  and  load  a  cargo  of 
deals,  his  duty  was  to  go  to  the  nearest  port  where  the  neces- 
sary repairs  could  probably  have  been  made.    If  he  did  not 
do  so,  but  deviated  unnecessarily  from  his  course,  he  committed 
a  breach  of  the  charter-party,  and  the  defendant  is  liable  for 
the  consequences  of  his  act.    , 

In  Marshall  on  Insurance  (5th  ed.)  159,  the  law  on  the  sub- 
ject is  thus  stated :  "  If  the  ship,  from  stress  of  weather  or  any 
other  cause,  be  reduced  to  such  a  state  that  she  cannot  safely 
proceed  on  her  voyage  without  repairs,  the  captain  will  be 
justified  in  carrying  her  to  some  port,  the  least  out  of  his  course, 
where  such  repairs  can  be  had ;  but  he  must  content  himself 
with  such  repairs  as  can  be  most  expeditiously  done,  so  as  to 
enable  the  ship  to  perform  the  voyage." 

And  in  Maclachlan  on  Shipping,  425,  it  is  also  said  that 
whether  it  be  stress  of  weather,  or  reasons  of  necessity,  that 
compel  the  master  to  go  out  of  his  course,  the  departure  should 
be  no  greater  and  continue  no  longer  than  the  exigency  of  the 
occasion  demands.  i 

Now,  apply  those  principles  to  the  facts  of  this  case,  and  let 
us  ask  the  question  whether  the  master  did  what  is  thus  stated 
to  be  his  duty.  Did  he  go  to  the  port  the  least  out  of  his 
course  where  his  ship  could  have  been  repaired ;  and  was  his 
departure  from  the  course  of  his  voyage  no  greater  than  the 
exigency  of  the  occasion  demanded  ?  The  jury  have  found — 
and  the  evidence  justified  them  in  so  finding — both  these  ques- 
tions substantially  against  him. 

With  the  port  of  Sydney  within  about  six  hours  sail  of  the 
place  where  he  was  on  the  27th  October,  when  he  found  his 
ship  disabled,  can  it  be  said  that  the  master  was  justified  in 
passing  by  that  port,  and  going  upwards  of  400  miles  out  of 
his  course,  without  making  the  least  attempt  to  ascertain 
whether  be  could  have  had  the  necessary  repairs  made  at 
Sydney,  or  some«of  the  other  adjacent  ports  ?  And,  having  so 
unjustifiably  deviated  from  his  course,  and  having,  perhaps. 
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188«.        thereby  defeated  the  object  of  the  voyage,  can  he  be  allowed 

BuBKs      to  say  that  if  he  had  gone  to  Sydney  for  repairs,  the  time 

Cass^ls,     occupied  in  repairing  the  vessel  there  would  have  prevented 

him  from  going  to  Bathurst  and  taking  in  his  cargo  before  the 

^lose  of  navigation,  without  giving  proof  of  that  fact  ? 

Without  going  to  Sydney,  he  could  not  possibly  tell  how 
much  time  would  necessarily  be  occupied  in  repairing  the 
vessel  there  for  the  purposes  of  her  voyage.  The  time  taken 
at  St.  John  is  not  a  proper  criterion  to  judge  of  the  time  it 
would  have  taken  at  Sydney.  Jhe  facilities  for  working  on 
the  bottom  of  a  ship  are  very  different  in  the  two  ports,  as  has 
been  pointed  out  by  my  brother  Fraser ;  and  there  was  not  the 
same  necessity  for  expedition  in  making  his  repairs  in  St  John, 
when  the  master  had  abandoned  all  intention  of  going  to  Bath- 
urst, as  there  would  have  been  if  the  vessel  had  been  repaired 
at  Sydney  for  the  purpose  and  with  the  intention  of.  complet- 
ing the  voyage  to  Bathurst 

In  addition  to  this,  the  master  having,  as  I  think,  clearly 
committed  a  breach  of  his  duty  in  taking  the  ship  to  St  John, 
has  no  right  to  say  that,  if  he  had  done  as  he  ought,  and  gone 
to  the  nearest  port  for  repairs,  he  would  still  not  have  been 
able  to  complete  the  voyage ;  and,  therefore,  that  the  plaintiff 
had  not  been  damnified  by  the  deviation. 

In  Davis  v.  Oarrett  (1),  where  the  master  of  a  barge  deviated 
unnecessarily  from  his  course,  and  during  the  deviation  the 
cargo  was  destroyed  by  a  tempest,  and  the  defendant's  conten- 
tion was,  that  the  same  loss  might  have  happened  if  the  barge 
had  not  deviated  from  her  course ;  Tindal,  C.  J.,  in  giving 
judgment,  said :  "  No  wrong-doer  can  be  allowed  to  apportion 
or  qualify  his  own  wrong ;  and,  as  a  loss  has  actually  happened 
whilst  his  wrongful  act  was  in  operation  and  force,  and  which 
is  attributable  to  his  wrongful  act,  he  cannot  set  up  as  an 
answer  to  the  action  the  bare  possibility  of  a  loss  if  his  wrong- 
ful act  had  never  been  done.  It  might  admit  of  a  different 
construction  if  he  could  shew  not  only  that  the  same  loss  might 
have  happened,  but  that  it  mvst  have  happened  if  the  act  com- 
plained of  had  not  been  done;  but  there  is  no  evidence  to 
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that   extent  in  the  present  case."    See  also  Scaramianga  v.       ^^^- 
Stamp  (1).  Brans 

This  principle,  and  the  language  of  C.  J.  Tindal,  are  very    casselm. 
pertinent  to  this  case.   It  is  quite  possible  that  the  voyage  might        — - 
have  been  lost  if  the  ship  had  gone  to  Sydney  for  repairs,  but        -^ 
there  is  no  evidence. that  it  would  have  happened ;  and  I  think 
it  was  incumbent  on  the  defendant  to  prove  it  by  other  evi- 
dence than  by  shewing  the  time  spent  in  repairing  the  ship  at 
St  John,  which,  in  my  opinion,  is  no  evidence  of  the  time  it 
would  necessarily  have  taken  at  Sydney. 

The  verdict  will,  therefore,  stand  at  $2,722.25^  the  sum  of 
$100  being  deducted  by  consent  of  counsel  for  excess  of  charges 
for  lighters. 

New  trial  refused.* 


(l)4aP.  D.  810. 
■  Aflrmed  on  appeal  to  the  Supreme  Court  of  Canada. 
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1888.  WHITEHOUSE  v.  BEDELL. 


June  1^6, 


BUI  of  Exchange — Failure  to  prove  preserU^nent,  d'c, — Svhaequent 
promise  to  pay — Effect  of—Accormt  stated— Practice — Severed 
counts — Verdict  for  defendant  on  counts  not  proved. 

Defendant  being  indebted  to  plaintiff  on  a  settlement  drew  a  bill  of  ezchan^ 
for  the  amount  on  his  agent  in  New  York,  in  plaintiff's  favor.  The  bill 
was  not  paid ;  bat  the  only  evidence  of  dishonor  waa  a  letter  written  by  the 
plaintiff  to  the  defendant,  after  the  bill  had  been  returned  to  the  plaintiff, 
stating  that  the  drawee  had  refused  payment^  and  requestinff  the  defendant 
to  pay  the  amount;  to  which  he  answered,  that  his  agent  nad  authorised 
him  to  draw  in  settlement  of  plaintiff's  claim,  and  had  acted  improperly  in 
repudiating  it ;  that  if  he  (defendant)  had  Uhe  means,  he  would  no  longer 
delay  the  matter ;  but  he  oould  do  nothing  till  his  vessel  arrived  at  her  port 
of  discharge,  which  would  probably  be  in  the  course  of  a  month,  when  he 
would  make  it  his  business  to  see  that  the  matter  was  settl^^L  In  an  action 
brouffht  several  months  afterwards  for  the  amount  of  the  bill,  the  plaintiff 
abandoned  the  special  count,  and  relied  on  the  account  stated ; — 

Held,  (Wetmork,  J.,  dissenting)  that  the  defendant's  letter  amounted  to  a 
promise  to  pay  the  bill,  and  that  the  plaintiff  could  recover  the  amount  on 
the  account  stated. 

Where  a  declaration  contains  the  several  common  counts,  to  each  of  which 
the  defendant  pleads,  and  the  plaintiff  only  recovers  on  the  account  stated, 
ffiving  no  evidence  on  the  others,  the  defendant  is  entitled  to  a  verdict  on 
those  counts. 

The  declaration  contained  a  count  on  a  bill  of  exchange, 
dated  the  18th  April,  1884,  drawn  by  the  defendant  in  favor 
of  the  plaintiff  for  S520,  upon  J.  W.  Elwell  &  Co.  of  New  York, 
payable  ten  days  after  sight.  It  averred  presentment,  non- 
payment and  notice  of  dishonor.  Also,  a  general  indebitatiua 
assumpsit  count  for  work  and  labor,  goods  sold  and  delivered, 
money  lent,  money  paid,  money  had  and  received,  interest  and 
an  account  stated. 

The  defendant  pleaded  to  the^  first  count,  that  the  bill  was 
not  duly  presented ;  and,  to  the  other  count,  as  to  the  claim  for 
work  and  labor,  goods  sold,  &c.,  except  the  account  stated, 
"never  indebted";  and  to  the  account  stated,  "payment." 

At  the  trial,  which  took  place  before  His  Honor  the  Chief 
Justice  at  the  St.  John  Circuit  in  March,  1886,  the  plaintiff's 
counsel  abandoned  the  first  count,  and  relied  only  upon  the 
account  stated,  in  proof  of  which  he  gave  evidence  of  a  settle- 
ment between  the  parties  on  the  18th  April,  1884,  when  a 
balance  of  S520  was  found  to  be  due  to  the  plaintiff,  who  had 
been  master  of  a  vessel  owned  by  the  defendant,  and  for  which 
balance  the  defendant  gave  the  plaintiff  the  draft  declared  on. 
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At  the  time  of  receiving  the  draft  the  plaintiff  signed  a  receipt       1866. 
at  tiie  foot  of  the  account  on  which  they  settled,  in  the  follow-  Whttshoubb 
ing  words :  "  Received  payment  by  George  Bedell's  draft  at  ten     bidbll, 
days  in  my  favor,  on  Messrs.  J.  W.  Elwell  &  Co.  for  S520. 
St  John,  N.  B.,  18th  April,  1884." 

There  was  no  evidence  of  the  presentment  of  the  draft,  the 
plaintiff's  counsel  relying  on  a  promise  by  the  defendant  to  pay 
the  amount  The  plaintiff  was  examined  as  a  witness,  and 
stated  that  he  had  s^nt  the  draft  to  New  York  for  payment, 
and  that  it  had  been  returned  to  him,  and  he  had  not  been 
paid.  That  in  the  latter  part  of  July,  after  the  draft  was 
returned  to  him,  he  had  written  to  the  defendant,  stating  that 
Elwell  &  Ck).  had  refused  to  pay  the  draft,  and  requesting  the 
defendant  to  pay  the  amount,  and  that  the  defendant  had  sent 
him  ihe  following  answer,  dated  the  18th  August,  1884 : — 

"  Tours  of  the  30th  ult  is  at  hand.  Absence  from  home  has 
delayed  an  earlier  reply. 

"  I  can  do  nothing  till  the  bark  arrives  at  her  port  of  dis- 
charge. When  she  comes,  I  shall  make  it  my  business  to  see 
that  the  matter  is  settled. 

''My  agents  are  fully  aware  that  they  authorised  me  to 
value  on  them  in  settlement  of  your  claim,  and  as  they  also 
know  that  I  have  had  no  benefit,  but  on  the  contrary  have 
had  expenses  to  meet  on  account  of  the  bark  for  years  back,  I 
think  they  are  not  acting  rightly  in  endeavoring  to  repudiate 
what  was  done  under  their  own  instructions. 

**  If  I  had  the  means,  I  should  no  longer  delay  the  matter, 
but  OS  I  am  situated,  I  can  do  nothing  till  the  vessel  arrives, 
which  will  probably  be  in  course  of  next  month." 

The  plaintiff  further  stated  that  he  had  not  been  paid,  and 
that  he  did  not  take  the  draft  as  payment,  but  as  a  means  of 
collecting  the  amount  due  him.  There  were  some  evidence  of 
the  return  of  the  vessel  to  Saint  John  in  the  autumn  of  that 
year,  a  considerable  time  before  this  suit  was  brought.  The 
learned  Chief  Justice  considered  that  the  letter  amounted  to  a 
promise  by  the  defendant  to  pay  the  plaintiff  after  the  arrival 
of  the  vessel,  and  that  he  was  entitled  to  recover  on  the  account 
stated,  and  the  jury  found  accordingly.  The  defendant  claimed 
that  he  was  entitled  to  a  verdict  on  the  other  issues. 
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^B86.  June  10, 1886.     WcMdce  now  moved  for  a  new  trial,  or  fail- 

WHiTEHonsB  ing  that,  to  have  the  verdict  entered  for  the  defendant  on  all 
Bbdell.      ^^^  pleas  except  on  that  pleaded  to  the  account  stated. 

The  plaintiff  having  failed  on  the  count  on  the  bill  of  ex- 
change, and  other  counts  except  the  account  stated,  the  verdict 
should  be  entered  for  defendant  on  those  counts,  as  he  is 
entitled  to  have  the  costs  of  them  deducted  from  the  general 
costs  in  the  cause.  Consol.  Statutes  cap.  37  sees.  210  and  215 ; 
Cox  V.  Thomaaon  (1) ;  Knight  v.  Brown  (2). 

It  is  submitted  that  the  letter  does  not  amount  to  a  promise 
to  pay.  The  plaintiff  took  the  bill,  as  his  receipt  shews,  in 
payment.  A  bill  payable  at  a  certain  time  is  a  payment  until 
due ;  and  no  action  can  be  commenced  on  the  consideration  of 
the  bill  until  dishonor.  Stedman  v.  Oooch  (3);  Bdahaw  v. 
Bush  (4).  Before  the  plaintiff  can  recover  on  an  account 
stated,  he  must  shew  that  the  bill  was  presented  and  not 
accepted,  or  being  accepted  that  it  was  not  paid.  The  letter 
would  not  be  evidence  until  after  default.  The  plaintiff  cannot, 
under  the  present  state  of  the  pleadings,  claim  that  the  letter 
is  a  waiver  of  proof  of  presentment  and  non-payment.  The 
waiver  should  be  specially  alleged :  Burgh  v.  Legge  (5).  The 
defendant  cannot  waive  what  he  has  no  knowledge  of :  OoodaU 
V,  Dolley  (6) ;  Stevens  v.  Lynch  (7) ;  Blesaard  v.  Hv/rst  (8) ; 
NowUn  V.  Roach  (9) ;  Dana  v.  Bradley  (10).  The  cases  of 
8a4/ni  Stephen  Brtmdi  By.  Co.  v.  Black  (11),  and  Oroxen  v. 
Wmiihen  (12),  are  distinguishable,  in  that  the  promise  to  pay 
in  those  oases  was  made  by  the  maker  who  was  the  party 
primarily  liable,  who  made  the  note  payable  at  a  particular 
place,  and  therefore  had  knowledge  of  its  non-presentment  and 
could  by  a  subsequent  promise  to  pay  waive  the  presentment. 
Here  the  defendant  is  the  drawer  of  the  bill,  and  is  in  the 
same  position  as  an  endorser.  In  such  a  case  there  must  at 
least  be  an  express  promise  to  pay :  BorradaUe  v.  Lowe  (13). 
Supposing  the  letter  to  be  admissible  in  evidence,  it  is  not  an 
express  promise  to  pay. 

(1)  8  0.  A  J.  49a  (0)  1  T.  R.  712.  (11)  2  Han.  ISO. 

(2)  »  Blng.  64S.  (7)  2  Ounp.  S32.  (12)   6  M.  &  W.  6. 

(8)  1  Esp.  4.  (8)  6  Burr.  2670.  0S>  4  Taunt  03. 
(4)  11  C.  B.  191 ;  17  Jut.  07.      (0)  2  Kerr  387. 

(9)  6  M.  &  W.  41&  00)  5  AIL  292. 
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C.  A.  Stockton,  contra.    Proof  of  a  promise  to  pay  a  bill  is        iSSg. 
sufficient  to  sustain  a  count  alleging  presentment  and  dishonor,  Whitbhoubi 
even  if  it  is  proved  that  due  notice  of  dishonor  was  not     bbotll. 
given.     As  to  the  effect  of  a  promise  to  pay,  see  KiUby  v. 
Bochtiaaen  (1);  Lundie  v.  Robertson  (2);  Housego  v.  Covme  (3); 
Potter  V.  Jtayworth  (4) ;  Hicklvng  v.  Hardey  (6).    As  to  the 
defendant's  right  to  have  a  verdict  entered  on  the  other  counts, 
the  plaintiff  having  withdrawn  those  counts  from  the  jury  it 
is  submitted  the  defendant's  remedy  for  costs,  if  any,  is  not  by 
having  a  verdict  entered  upon  them. 

Cur,  adv.  vuif. 

The  following  judgments  were  now  delivered : — 

Allen,  C.  J.  The  declaration  contained  a  count  on  a  bill  of 
exchange  dated  the  ISfch  April,  1884,  drawn  by  the  defendant 
in  favor  of  the  plaintiff  for  S520,  upon  J.  W.  Elwell  &  Co.,  of 
New  York,  payable  ten  days  after  sight.  It  averred  present- 
ment, non-payment  and  notice  of  dishonor.  Also,  a  general 
i/ndebiiatua  odsmn/pdt  count  for  work  and  labor,  goods  sold 
and  delivered,  money  lent,  money  paid,  money  had  and  re- 
ceived, interest,  and  an  account  stated. 

The  defendant  pleaded  to  the  first  count,  that  the  bill  was 
not  duly  presented ;  and,  to  the  other  count,  as  to  the  claim 
for  work  and  labor,  goods  sold,  &c.,  except  the  account  stated, 
**  never  indebted ; "  and  to  the  account  stated,  "  payment" 

At  the  trial,  the  plaintiff's  counsel  abandoned  the  first  count, 
and  relied  only  upon  the  account  stated ;  in  proof  of  which  he 
gave  evidence  of  a  settlement  between  the  parties  on  the  18th 
April,  1884,  when  a  balance  of  $520  was  found  to  be  due  to 
the  plaintiff,  who  had  been  master  of  a  vessel  owned  by  the 
defendant,  and  for  which  balance  the  defendant  gave  the  plain- 
tiff the  draft  declared  on.  At  the  time  of  receiving  the  draft, 
the  plaintiff  aigned  a  receipt  at  the  foot  of  the  account  on  which 
they  settled,  in  the  following  words :  "  Received  payment  by 
George  Bedell's  draft  at  ten  days  in  my  favor,  on  Messrs.  J. 
W.  Elwell  &  Co.,  for  $520.    St.  John.  N.  B.,  April,  1884." 

There  was  no  evidence  of  the  presentment  of  the  draft,  the 

0)18  0.  B.,  K.  8.  867.  (8)  «  M.  &  W.  848.  (6)  7  Tftttot  812. 

(^7BMt281.  (4)13EMt417. 

ToL  XXVI  N.  &  Eeporte.  4 
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^^^'       plaintiflTs  counsel  relying  on  a  promise  by  the  defendant  to  pay 

Whitbhousb  the  amount.    The  plaintiff  was  examined  as  a  witness,  and 

BxDBLL.      stated  that  he  had  sent  the  draft  to  New  York  for  payment, 

AHea^  J     ^'^^  ^^^^  ^^  ^^  heen  returned  to  him,  and  he  had  not  been  paid. 

— ^        That  in  the  latter  part  of  July,  after  the  draft  was  returned  to 

him,  he  had  written  to  the  defendant  stating  that  Elwell  & 

Co.  had  refused  to  pay  the  draft,  and  requesting  him  to  pay 

the  amount,  and  that  the  defendant  had  sent  him  the  following 

answer,  dated  the  18th  August,  1884 : — 

"  Tours  of  the  30th  ult.  is  at  hand.  Absence  from  home  has 
delayed  an  earlier  reply. 

"  I  can  do  nothing  till  the  bark  arrives  at  her  port  of  dis- 
charge. When  she  comes  I  shall  make  it  my  business  to  see 
that  the  matter  is  settled. 

"  My  agents  are  fully  aware  that  they  authorized  me  to  value 
on  them  in  settlement  of  your  claim,  and  as  they  also  know 
that  I  have  had  no  benefit,  but,  on  the  contrary,  have  had 
expenses  to  meet  on  account  of  the  bark  for  years  back,  I 
think  they  are  not  acting  rightly  in  endeavoring. to  repudiate 
what  was  done  under  their  own  instructions. 

"  If  I  had  the  means,  I  should  no  longer  delay  the  matter, 
but  &  I  am  situated,  I  can  do  nothing  till  the  vessel  arrives, 
which  will  probably  be  in  course  of  next  month." 

The  plaintiff  further  stated  that  he  had  not  been  paid,  and 
that  he  did  not  take  the  draft  as  payment,  but  as  a  means  of 
collecting  the  amount  due  him.  There  was  some  evidence  of 
the  return  of  the  vessel  to  Saint  John  in  the  autumn  of  that 
year,  a  considerable  time  before  this  suit  was  brought. 

I  considered  that  the  letter  amounted  to  a  promise  by  the 
defendant  to  pay  the  plaintiff  after  the  arrival  of  the  vessel, 
and  that  he  was  entitled  to  recover  on  the  account  stated ;  and 
the  jury  found  accordingly.  The  defendant  claimed  that  he 
was  entitled  to  a  verdict  on  the  other  issues. 

It  has  been  contended  that  the  defendant's  letter  only 
amounted  to  a  promise  to  see  that  the  plaintiff's  demand  was 
settled  by  Elwell  &  Co.  But  I  think  it  was  a  promise  that  he 
would  pay  it  himself  when  his  vessel  arrived.  If  he  only 
intended  to  see  that  Elwell  &  Co.  settled  the  amount  (which, 
he  said,  they  ought  to  have  done)  what  had  the  arrival  of  the 
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vessel  to  do  with  that  ?    Again,  he  says,  "  If  I  had  the  means,  I       ^^^ 
should  no  longer  delay  the  matter :"  that  is — I  should  no  longer  Whitkhouse 
delay  paying  you— not,  that  I  should  no  longer  delay  seeing     bbdbll. 
that  Elwell  &  Co.  settled  it.    I  think  the  fair  construction  of    j^~  j 
the  language  is,  that  the  defendant  promised  to  pay  the  plain-        -^ 
tiff  when  his  (defendant's)  vessel  arrived ;  and  there  was  evi- 
dence of  her  arrival.    In  Killby  v.  Rochussen  (1),  which  was 
an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  which  was  dishonored,  but  of  which  no  formal  notice 
had  been  given  to  the  drawer;  the  plaintiff  shortly  afterwards 
told  the  defendant  that  the  acceptor  was  unable  to  pay  the 
bill,  to  which  he  answered,  "  I  think  he  is ;  I  suppose  I  must." 
That  was  held  to  be  a  promise  to  pay,  and  evidence  of  waiver 
of  notice. 

Then,  if  the  letter  amounts  to  a  promise  by  the  defendant  to 
pay  the  plaintiff,  it  admits  that  the  plaintiff  h&s  done  all  that 
was  necessary  to  entitle  him  to  recover  the  amount  of  the 
draft ;  and  the  defendant's  liability  for  the  debt,  which  was 
suspended  until  the  draft  was  dishonored,  and  notice  thereof 
was  given  to  him,  revived  and  became  absolute. 

In  Groxon  v.  Worthen  (2),  an  action  by  the  indorsee  against 
the  maker  of  a  note  payable  at  a  particular  place,  in  which 
the  defendant  pleaded  that  the  note  was  not  duly  presented ; 
a  subsequent  promise  by  the  defendant  to  pay  was  held  to  be 
prvma  fade  evidence  of  the  presentment ;  and  Alderson,  B., 
said.  "  The  defendant  is  supposed  to  know  the  law :  he  knows 
therefore  that  he  is  not  liable  unless  the  note  has  been  duly 
presented ;  with  that  knowledge  he  undertakes  to  pay  it.  Is 
not  that  evidence  for  the  jury  that  he  knows  it  has  been  pre- 
sented ?" 

During  the  argument  of  the  case  of  Killby  v.  Rochussen 
(mpra)  Willes,  J.,  said :  "  The  result  of  the  authorities  upon  the 
subject  seems  to  be,  that  a  promise  to  pay  the  bill  is  an  abso- 
lute waiver  of  notice  of  dishonor,  and  gives  the  go-by  to  the 
question  whether  notice  has  or  has  not  been  given.  Bramwell, 
B.,  in  a  considered  judgment  in  Babey  v.  Gilbert  (3)  says :  *  If 
a  person  who  has  not  had  due  notice  of  dishonor,  nevertheless 
thinks  fit  to  acknowledge  his  liability,  though  he  does  so  to  a 
party  other  than  the  person  who  afterwards  sues  upon  the  bill, 

(1)  18  C.  B.,  N.  a  367.  (2)61L&W.6.  (3; 6  H.  &  N.  630. 
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1886.        that  will  enable  the  latter  to  maintain  his  action.     For  that 

WniTEHonsE  position  it  is  only  necessary  to  refer  to  the  case  of  Potter  v. 

Bbdkll.      Hoyworth  (1)  where  the  ordinary  notice  of  dishonor  had  nof 

been  given,  but  the  defendant  nevertheless  promised  to  pay  a 

-^  '     person  to  whom  the  plaintiff  had  endorsed  the  note.' " 

I  think  the  defendant  has  not  shewn  any  ^ound  for  a  new 
trial ;  but  he  is  entitled  to  have  a  verdict  entered  for  him  on 
the  plea  to  the  first  count  of  the  declaration,  and  the  several 
pleas  of  "  never  indebted/'  to  the  second  count,  except  the  ac- 
count stated.  This  result  shews  the  impropriety  of  inserting 
all  the  common  counts  in  a  declaration,  when  they  have  not 
the  slightest  application  to  the  plaintiff's  cause  of  action. 

King  and  Eraser,  JJ.,  concurred. 

Palmer,  J.  In  this  case  the  defendant  was  indebted  to 
the  plaintiff  on  an  account  stated,  to  pay  which  he  gave 
a  bill  drawn  on  New  York.  It  was  not  proved  in  the  evi- 
dence that  it  had  been  presented  or  notice  of  dishonor  given, 
unless  it  was  contained  in  the  letter  set  out  in  the  Chief 
Justice's  judgment. 

One  contention  was  that  the  draft  was  a  payment,  or  the  effect 
of  it  was  that  it  operated  as  a  payment  until  the  bill  was  dishon- 
ored and  the  defendant  was  given  notice  thereof  or  he  waived 
them.  If  the  plaintiff  did  not  do  this,  and  was  not  released,  he 
made  the  bill  his  own ;  and  as  far  as  the  defendant  is  concerned 
was  a  discharge  of  the  debt.  So  that  the  only  question  is, 
whether  the  letter  referred  to,  contains  a  sufficient  promise  to 
prove  the  presentment,  or  the  giving  of  the  notice,  or  the  waiv- 
ing of  it.  And  I  am  inclined  to  agree  with  the  Chief  Justice 
that  it  does. 

Wetmore,  J.,  was  of  opinion  that  the  letter  did  not  amount 
to  a  promise  by  the  defendant  to  pay  the  plaintiff;  and  there- 
fore  that  he  was  not  entitled  to  recover  on  the  account  stated. 

New  trial  refused  (a). 


(I)  18  Eut  417. 
(a)  AmU>  reooTeriDff  upon  tbe  aooount  stated :  tee  Stnerwn  v.  Gardiner,  1  AUen  461 ;  Jamtt 
V.  MeLean,  8  Allen  164. 
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HICKMAN  V.  TRITES.  18M- 

Jumt  96, 
Co$t8 — Certificate/or — 49  Vic.  cap.  18 — ApplicaUon  of  to  suits  pending^ 

The  Act  49  Vic  cap.  18,  allowing  a  Judge  to  certify  for  costs  where  the  amount 
recovered  by  the  plaintiff  is  within  the  jurisdiction  of  the  County  Court, 
applies  to  actions  pending  at  the  time  the  Act  passed.  (Wetmobb,  J.,  dis- 
senting). 

This  was  an  application  to  set  aside  a  certificate  made  bj 
Mr.  Justice  King  in  May,  1886,  stating  that  there  was  good 
ground  for  bringing  the  action  in  this  Court.  The  action  was 
vnddyUcUvs  asswnpsit,  tried  at  the  Westmorland  Circuit  in 
Janaary,  1886,  in  which  the  plaintiff  recovered  a  verdict  for 
$204,  being  an  amount  within  the  jurisdiction  of  the  County 
Court. 

A  rule  rdsi  having  been  granted,  on  motion  of  A.  H.  Eanmg- 
.  ixniy  on  the  ground  that  the  Act  49  Vic.  cap.  18,  passed  on  the 
2nd  of  April,  1886,  authorizing  the  Judge  who  tried  the  cause 
to  certify  that  there  was  good  cause  for  bringing  the  action  in 
the  Supreme  Court,  did  not  apply  to  actions  commenced  before 
that  Act  was  passed, 

June  19, 1886.  L.  A.  Cv/rrey  now  shewed  cause.  The  Act 
49  Yic  is  clearly  intended  to  be  retrospective  in  its  operation. 
It  applies  to  the  practice  and  procedure  only,  and  in  no  way 
affects  vested  rights.  But  it  is  not  necessary  to  construe  the 
Act  as  retrospective  in  order ^  to  sustain  the  plaintiff's  position* 
because,  relating  as  it  does  to  a  matter  of  practice  only,  it 
applies  to  and  affects  cases  in  course  of  proceeding  in  whatever 
stage  they  may  be.  Again,  the  Act  is  expressly  made  a  part 
of  the  Act  45  Vic.  cap.  9,  and  it  is  declared  that  it  is  to  be  read  and 
couBtraed  as  a  part  of  it.  See  Wright  v.  Hale  (1);  Ex  parte 
FwweeU  (2);  Brooks  v.  Bockett  (3);  Pickup  v.  Wharton  (4); 
OaUwnt  V.  Colder  (6);  Freerfuin  v.  M(yyes  (6);  Moon  v.  Durden 
(7);  Maxwell  on  Statutes,  199. 

Hazen,  in  support  of  the  rule.  There  are  only  three  cases 
where  an  Act  will  be  held  to  be  retrospective  in  its  operation. 
First,  where  it  is  expressly  so  declared ;  secondly,  where  the 

m  OH.  *N.  227;  0  Jnr.  N.  &  inS.      (4)2O.aslL40L       (7)  2Ezc1l  22;  12  Jur.  18& 
fKMir.aB«|>.2S&  ($2SN.B.B6Ik78. 

c9«^B.tl7rilJar.2M.  (4lA.aKm 
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^8^«  Act  would  be  ambiguous  to  otherwise  construe  it ;  and  thirdly, 
HicKMAM  where  it  only  affects  practice  and  procedure.  This  Act  does 
Tbitbs.  ^^^  come  within  either.  Although  an  Act  is  to  be  read  in  con- 
nection with  and  construed  with  some  other  Act,  it  will 
not  thereby  have  a  retrospective  effect.  The  words  "shall 
be  added  to,"  imply  that  the  Act  49  Vic.  is  to  be  there- 
after read  as  a  part  of  the  previous  Act.  In  the  present  case 
vested  rights  are  affected.  The  verdict  was  obtained  before 
the  Act  was  passed,  and  the  defendant  had  then  a  right  to  pay 
the  amount  with  County  Court  costs.  If  the  Act  applies, 
the  defendant's  indebtedness  will  thereby  be  made  greater. 
[Fbaser,  J.  Can  the  plaintiff  not  apply  for  his  certificate  at 
any  time  the  cause  is  pending,  and  is  not  the  Judge  governed 
by  the  law  in  force  at  the  time  he  applies  ?]  The  Judge  would 
have  to  be  governed  by  the  Act  in  force  when  the  plaintiff 
first  became  entitled  to  the  costs.  [Tuck,  J.  You  would  con- 
fine the  terms  "  practice  and  procedure  '*  to  service  of  the  sum- 
mons, the  time,  forms,  &c.]  I  would.  There  may  be  a  difference 
between  cases  where  the  cause  is  pending  and  not  down  to 
verdict,  and  where  the  verdict  (which  settles  the  defendant's 
liability  as  to  costs)  has  been  obtained.  Plaintiff  cannot 
afterwards  obtain  enlarged  rights.  He  referred  to  Marsh  v. 
Higgins  (1);  Paddon  v.Bartlett  (2);  Towler  v.  ChaMerton  (3); 
Dwar.  Stat.  162, 165;  1  Kent  Com.  455. 

Cur,  adv.  vuZt. 

The  following  judgments  were  now  delivered: — 

Allen,  C.  J.  This  was  an  application  to  set  aside  a  certi- 
ficate made  by  Mr.  Justice  King  in  May,  1886,  stating  that 
there  was  good  ground  for  bringing  the  action  in  this  Court 
The  action  was  indebitatus  assumpsit,  tried  at  the  Westmor- 
land Circuit,  in  January,  1886,  in  which  the  plaintiff  recovered 
a  verdict  for  S204.  At  that  time,  the  Act  45  Vic.  cap.  9,  sec.  7, 
provided  that  "  if  in  any  action  brought  in  the  Supreme  Court, 
that  could  have  been  brought  in  a  County  Court,  the  plaintiff 
shall  recover  no  greater  amount  than  might  have  been  recovered 
in  a  County  Court,  he  shall  be  allowed  costs  according  to 
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the  table  of  fees  in  County  Courts ;  and  no  more."    The  amount        1386. 
of  the  verdict  recovered  in  this  case  was  within  the  jurisdiction     Hiokmak 
of  the  County  Court.  Tbitbs. 

By  an  Act  of  the  last  session  of  the  Legislature,  49  Vic.  cap. 
18,  passed  on  the  2nd  of  April  last,  it  is  enacted  in  sec  6,  that 
the  following  words  should  be  added  to,  and  be  read  and  con- 
strued as  a  part  of  sec  7  of  the  Act  45  Vic  cap.  9,  namely : — 
**  Unless  the  Judge  who  tried  the  cause  shall  certify  that  there 
was  good  cause  for  bringing  the  action  in  the  Supreme 
Court :"  thereby  restoring  the  power  given  to  the  Judge  by 
the  Consol.  Statutes,  cap.  51,  sec  50,  which  had  been  repealed 
by  45  Vic  cap.  9. 

The  ground  on  which  it  was  contended  that  the  certificate 
was  improperly  granted  was,  that  the  Act  49  Vic.  did  not 
apply  to  actions  brought  before  that  Act  was  passed ;  and  that 
a  retrospective  operation  ought  not  to  be  given  to  it,  without 
express  words,  shewing  that  such  was  the  intention. 

No  doubt  it  is  the  general  rule  of  law  that  Statutes  are  not 
to  act  retrospectively.  In  Bac  Abr.  "  8talv4»  "  (C.)  it  is  saids 
that  "  It  is  in  general  true  that  no  statute  is  to  have  a  retro- 
spect beyond  the  time  of  its  commencement;  for  the  rule  and 
law  of  Parliament  is,  that  Tiava  covstUutio  fiituris  formam 
debet  vmpanere  nan  prcBteriUa"  And  Blackstone  says  in 
1  Com«  46,  that  all  laws  should  be  made  to  commence  m  futiiro. 
See  also.  Marsh  v.  Higgi/na  (1);  Dwar.  Statutes,  540.  But 
this  general  rule  will  be  departed  from  under  some  circum- 
stances ;  and  one  of  the  grounds  of  departure  is,  where  the  Act 
is  merely  for  the  purpose  of  regulating  the  procedure  of  Courts, 
and  does  not  interfere  with  vested  rights.  Hardcastle  on  # 
Statates,  201. 

This  distinction  was  clearly  laid  down  in  the  case  of  Wright 
v.  Hale  (2),  where  all  the  principal  cases  on  the  subject  were 
ooDsidered.  It  was  an  action  of  trespass  for  taking  the  plaintifiTs  ' 
goods,  commenced  in  February,  1860,  in  which  the  plaintiff 
recovered  a  verdict  for  40/  damages.  After  the  commence- 
ment of  the  action,  but  before  the  trial,  viz:  on  the  10th  of 
October,  1860,  the  Act  23  &  24  Vic  cap.  126,  came  into  opera^ 
tion,  the  34th  sec  of  which  provided  that  where  the  plaintiff 
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^8^'  in  any  action  for  an  alleged  wrong  recovered  a  verdict  for  less 
HicKMAv  than  £6,  he  should  not  be  entitled  to  any  costs,  if  the  Judge 
Tbitb.  certified  to  deprive  him  of  them ;  it  was  held  that  the  Judge 
had  power  to  certify,  though  the  action  was  commenced  before 
the  Act  passed.  Pollock,  C.  B.  said :  ''  There  is  a  considerable 
difference  between  new  "  enactments  which  affect  vested  rights, 
and  those  which  merely  affect  the  procedure  in  (Courts  of 
Justice,  such  as  those  relating  to  the  service  of  proceedings,  or, 
what  evidence  must  be  produced  to  prove  particular  facts.  *  * 
*  *  Rules  as  to  the  costs  to  be  awarded  in  an  action  are  of  that 
description,  [viz.:  regulations  of  practice]  and  are  not  matters 
in  which  there  can  be  vested  rights.  When  an  act  alters  the 
proceedings  which  are  to  prevail  in  the  administration  of 
justice,  and  there  is  no  provision  that  it  shall  not  apply  to  suits 
then  pending,  I  think  it  does  apply  to  such  actions."  And 
Wilde,  B.  said,  "Where  the  enactment  deals  with  procedure  only, 
unless  the  contrary  is  expressed,  the  enactment  applies  to  all 
actions,  whether  commenced  before  or  after  the  passing  of  the 
Act  *  *  *  Enactments  as  to  costs  have  been  held  by  all  the 
Courts  to  apply  to  actions  commenced  before  the  passing  of 
the  Acts  in  which  they  are  contained.  *  ♦  ♦  The  right  of  the 
suitor  is  to  bring  an  action  and  have  it  conducted  according  to 
the  practice  of  the  Court  Pending  this  action,  the  procedure 
may  be  varied ;  but  his  right  is  to  have  his  action  conducted 
dccordi/ng  to  tiie  existimg  course  of  procedv/re,  whatever  that 
may  be." 

Reference  may  be  made  to  some  of  the  cases  cited  in  Wright 
V.  Hale  in  illustration  of  the  principle  on  which  that  case  was 
decided.  In  Freema/r^  v.  Moyea  (1),  the  statute  3  &  4  Wm.  4, 
cap.  42,  sec  31,  by  which  executors  were  made  liable  for  costs 
in  actions  brought  by  them  in  which  they  were  non-suited,  or 
in  which  the  verdict  was  against  them,  was  held  to  apply  to 
cases  where  the  actions  were  brought  before  the  Act  came 
into  operation,  but  tried  afterwards.  In  Pickup  y.  Wharton 
(2)  a  similar  decision  was  given  by  the  Court  of  Exchequer. 
So,  in  Kirkhaugh  v.  Herbert^  and  another  case,  cited  by  Park  J. 
in  delivering  judgment  in  Toujler  v.  ChaMerton  (3)  it  was  held 
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that  the  statute  9  Geo.  4,  cap.  14,  which  required  that  promises  ^9^- 
to  take  cases  out  of  the  operation  of  the  statute  Qf  limitations  Hickmak 
should  be  in  writing,  applied  to  actions  brought  before,  though  twtm. 
not  tried  till  after  that  statute  came  into  operation.  Again  in 
Cox  V.  ThoTnaaon  (1),  a  Eule  of  Court  introducing  a  new  rule 
respecting  the  taxation  of  costs  was  held  to  apply  to  costs  in- 
curred before  the  rule  came  into  operation.  And  in  Morgan 
V.  Thome  (2),  where,  in  an  action  of  trespass,  the  plaintiff  ob- 
tained a  verdict  for  one  shilling  damages,  and  the  signing  of 
judgment  was  delayed  by  leave  reserved  to  move  to  enter  a 
nonsuit,  which  motion  however  was  not  made,  and  in  the  mean- 
time the  statute  3  &  4  Vic.  cap.  24,  came  into  operation,  repeal- 
ing the  statute  43  Eliz.  cap.  6,  which  authorized  the  Judge  to 
certify  to  deprive  the  plaintiff  of  costs  where  the  damages  were 
under  forty  shillings ;  it  was^held  that  the  Judge  had  no  power 
to  certify,  though,  at  the  time  of  the  trial,  the  43  Eliz.  cap.  6, 
was  in  force. 

It  Ls  clear  therefore  that  the  Act  49  Vic.  cap.  18,  sec.  6, 
applies  to  practice  and  procedure  only,  and  does  not  take  away 
any  vested  right  which  the  defendants  had;  for  in  the  language  of 
Wilde,  B.,  their  right  was,  "  to  have  the  action  conducted  accord- 
ing to  the  existing  course  of  procedure,  whatever  that  might 
be."  At  the  time  the  application  was  made  to  Mr.  Justice 
King,  the  law  allowed  the  Judge  who  tried  the  cause  to  certify 
that  the  plaintiff  had  good  cause  for  bringing  the  action  in  this 
Court ;  he  therefore  had  the  power  to  grant  the  certificate ; 
though  if  the  plaintiff  had  signed  judgment  as  soon  as  he  might 
have  done  after  the  trial,  he  would  only  have  been  entitled  to 
costs  according  to  the  scale  of  Fees  established  by  the  Act 
45  Via  cap.  9. 

The  motion  to  set  aside  the  certificate  must  be  refused. 

Wetmore,  J.  I  do  not  agree  that  the  learned  Judge  had 
power  to  certify  so  as  to  entitle  the  plaintiff  to  Supreme  Court 
costs  in  this  case.  The  cause  was  tried  in  January,  1886,  and 
the  plaintiff  was  entitled  to  the  costs  as  then  fixed  by  law, 
which  gave  the  Judge  no  power  to  certify.  If  the  plaintiff  had 
proceeded  to  sign  his  judgment,  as  he  might  have  done,  under 
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Tbitss. 
Wetmore,  J. 


this  practice  he  would  only  have  been  entitled  to  costs  as  pro- 
vided by  45  Vic.  cap.  9,  sec.  7.  In  Freeman  v.  Mayes  (1),  the 
executors  were  held  liable  for  cost^  under  an  Act  passed  after 
the  commencement  of  the  suit,  but  it  seems  to  me  this  is  a 
very  different  case.  Here  the  case  was  concluded — the  amount 
of  costs  which  the  plaintiff  was  entitled  to  was  fixed  bylaw — ^the 
amount  of  the  allocatur  the  Judge  could  tax  was  settled  by  the 
existing  law.  In  fact  the  rule  by  which  plaintiff's  costs  were 
to  be  taxed  was  absolutely  settled  and  concluded,  and  I  do  not 
think  a  new  and  increased  amount  of  costs  can  be  allowed  under 
an  Act  passed  after  the  plaintiff's  costs  were  fixed  and  deter- 
mined by  existing  law.  I  think  the  law  as  it  stood  when  the 
verdict  was  given,  must  determine  the  amount  of  plaintiff's 
costs.  All  rights  were  then  vested  and  should  not  be  interfered 
with  by  the  subsequent  legislation  giving  a  Judge  discretionary 
power  to  certify. 

Palmeb,  Fbaseb  and  Tuck,  JJ.,  agreed  with  the  learned 
Chief  Justice. 

Motion  refused  withovi  costs. 
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GILBERT  ET  AL.,  Appellants,  and  DOANE,  Respondent.  18^» 

Jvly  20. 
Equity  Appeal — Grounds — Statement  of. 

On  an  appeal  from  a  decree  in  equity,  statinff  as  grounds  of  appeal :  1.  That 
the  Judge  was  wrong  in  rejectinff  the  evidence  of  the  defendant.  2.  That 
the  decision  was  against  law  ana  equity  in  holding  that  the  plaintiff  was 
entitled  to  recover.  3.  That  the  Judge  was  wrong  in  reiectinff  all  oral 
evidence  and  deciding  on  documentary  evidence  alone.  4.  That  &e  Judge 
should  have  disnussed  the  plaintiff's  bill  upon  the  evidence  adduced,  and 
declared  that  the  plaintiff  was  not  entitled  to  any  relief  in  equity.  6.  That 
decree  is  in  other  respects  inequitable  and  erroneous.  Heldf  b^  a  majority 
of  the  Court,  that  the  tiiird  and  fourth  grounds  were  stated  with  suincient 
particularity  under  the  Consol.  Statutes  cap.  49,  sec.  61. 

Appeal  from  a  decree  made  by  the  Judge  in  Equity  in  a  suit 
brought  by  the  respondent  against  the  appellants  for  specific 
performance  of  an  agreement,  and  to  compel  the  defendants 
(appellants)  to  convey  certain  lands  to  the  plaintiff  (respondent.) 

The  principal  question  in  the  case  was  whether  the  agree- 
ment relied  on  had  been  made  with  the  plaintiff,  or  (as  the 
defendants  contended)  with  his  son  who  was  of  the  same  name. 

On  the  hearing,  James  S.  Gilbert  one  of  the  defendants,  gave 
evidence,  and  the  following  questions  were  put  to  him  on  the 
direct  examination,  and,  being  objected  to,  wei*e  rejected: 
"  State  what  conversations  you  had  with  Captain  Doane  "  (the 
son)  "  regarding  the  ownership  of  this  property."  The  witness 
was  then  shown  the  agreement  which  had  been  put  in  evidence 
by  the  plaintiff*,  and  was  asked, ''  What  is  that  ?  Is  it  an  agree- 
ment, and  who  wrote  it  ?"  Rejected.  Also,  "  Did  you  make 
any  agreement  on  behalf  of  the  defendants,  and  if  so  with 
whom  ?"  In  replying  the  learned  Judge  allowed  the  witness 
to  state  if  he  made  any  agreement  with  the  plaintiff,  but  not 
if  he  made  one  with  any  body  else.  Also  later  on  in  his  evi- 
dence, he  was  asked,  ''In  making  this  arrangement,  of  which 
this  is  a  memorandum,  with  whom  were  you  acting  T  This 
was  rejected. 

The  Judge  in  Equity  having  made  a  decree  in  favor  of  the 
plaintiff,  the  defendants  served  the  following  notice  and 
grounds  of  appeal : — 

Take  notice  that  the  defendants  appeal  from  the  judgment  in  this 
cause  delivered  by  the  Honorable  Mr.  Justice  Palmer,  and  from  the 
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1884.        decree  of  this  Honorable  Oourt  based  on  sack  judgment,  and  that  the 
Gilbert      grounds  of  such  appeal  are  : — 

V. 

DoANB.  1.  That  the  learned  Judge  was  wrong  in  rejecting  the  evidence  ef 

the  defendant  James  S.  Gilbert. 

2.  That  the  decision  was  against  law  and  equity  in  holding  that 
the  plaintiff  was  entitled  to  recover. 

3.  That  the  learned  Judge  was  wrong  in  rejecting  all  oral  evidence, 
and  deciding  on  documentary  evidence  alone. 

4.  That  His  Honor  should  have  dismissed  the  plaintiff's  bill  upon 
the  evidence  adduced  in  this  case,  and  declared  that  the  plaintiff  was 
not  entitled  to  any  relief  in  equity  against  the  defendants. 

5.  That  said  decree  is  in  other  resp^ts  inequitable  and  erroneous. 

February  19, 1884.  Geo.  0,  OUbert,  Q.  C,  was  proceeding  to 
support  the  appeal,  when 

George  W.  Allen  and  W.  B.  Chandler,  for  the  respondents, 
objected  to  the  case  being  heard,  because  the  notice  of  appeal 
was  insufficient  in  not.  stating  what  evidence  the  appellants 
claimed  was  improperly  rejected,  and  in  what  respects  the 
judgment  appealed  from  was  erroneous.  Sec  61  of  cap.  49, 
Consol.  Statutes,  required  the  notice  of  appeal  to  be  as  in  case 
of  notice  for  new  trial;  and  by  Rule  of  Hilary  Term,  1867, 
notices  of  motiqn  for  new  trials  must  state  the  grounds  with 
particularity.    See  Earle's  Rules,  152. 

GHhert,  Q.  C,  contra,  contended  that  the  notice  was  sufficient. 
There  was  practically  only  one  question  in  the  evidence  of 
James  S.  Qilbert  objected  to.  [Axlen,  C.  J.  If  you  can  shew 
that  there  was  only  one  question  ruled  out,  I  think  it  would 
be  sufficient,  as  there  could  be  no  doubt  as  to  what  the  notice 
referred  to.]  Though  put  in  different  forms,  there  was  prac- 
tically only  one  question.  The  meaning  of  the  third  ground  is, 
that  the  learned  Judge,  while  admitting  oral  testimony,  gave 
no  weight  to  it,  but  rejected  it  all  in  forming  his  judgment. 
As  to  whether  he  was  right  in  doing  so  is  sufficiently  raised 
by  the  notice. 

The  second,  fourth  and  fifth  grounds  are  sufficient  to  entitle 
the  appellants  to  shew  that  the  Judge  in  Equity  came  to  a 
wrong  conclusion.    It  suiely  is  not  necessary  to  set  forth  in 
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detail  all  the  reasons  relied  on  to  shew  that  the  decree  is       1884. 
erroneous.  Gilbert 

AUen,  in  reply.  D^^^^ 

February  20.    Allen,  C.  J.    A  majority  of  the  Court  think         / 
that  the  appellants  are  entitled  *to  be  heard  on  the  third  and 
fourth  grounds,  and  that  they  are  not  entitled  to  be  heard  on 
the  other  grounds. 

King,  J.  My  brother  Fbaser  and  myself  think  the  word 
"  rejecting "  in  the  third  ground  is  not  to  be  taken  in  its  tech- 
nical sense,  but  as  meaning  that  the  oral  evidence  was  not 
given  weight  to. 

Wetmobe,  J.  I  think  the  first,  third  and  fourth  grounds 
are  good. 

Weldon,  J.  My  opinion  is  that  all  the  grounds  are  suffi- 
ciently stated. 

Allen,  C.  J.  I  hope  that  this  case  will  not  be  taken  as  a 
precedent.  Speaking  for  myself,  I  should  think  the  word 
"rejecting"  shopld  be  taken  in  its  technical  sense. 

The  case  was  then  heard  on  the  merits. 
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July  s.      GOODAORE  bt  al.,  Appellants,  and  RANNEY  bt  al  ,  Re- 
spondents. 

Equity  Appeal — Consol.  Statutes  cap,  49,  sec.  6S — Judges  order  for 
printing  the  proceedings — Rule  of  Easter  Term  46  Vic, — Stat^ 
ment  of  grov/kds  of  appeal — Ex  parte  injunction — Dissolving  on 
same  facts  on  which  granted. 

If  the  appellant  in  an  equity  suit  prints  all  the  pleadings,  &c.,  in  the  cause,  it 
is  sufficient ;  and  a  Judge's  order  under  the  rule  of  Easter  Term  46  Vic.» 
directing  which  part  of  the  pleadings,  &c.,  shall  bo  printed,  is  not  necessary. 
Per  Weldon,  Wstmokx  and  Fbaseb^  JJ.,  (Allbn,  C.  J.,  dissenting). 

Under  the  Consol.  Statutes  cap.  49,  sec.  61,  the  appellant  in  an  equity  suit 
may  enter  the  cause  on  the  Appeal  Paper,  though  there  has  not  been  any 
Judge's  order  to  set  it  down  for  hearing. 

A  notice  of  appeal  stating  that  "upon  the  .whole  case  presented  by  the  bill,  the 
Judge  was  wrone  in  dissolving  the  injunction/'  is  sufficiently  specifio,  follow- 
ing 2)oan«  V.  Onbert,  {ante,   59.) 

An  ex  parte  injunction  order  granted  by  a  Judge  cannot  be  dissolved  by  the 
Judge  in  Equity  upon  the  same  facts  only  on  which  the  order  was  made. 
Such  an  application  is  in  the  nature  of  an  appeal. 

Appeal  from  a  decision  of  the  Judge  in  Equity  dissolving  an 
ex  parte  injunction  granted  by  the  late  Mr.  Justice  Weldon. 

The  application  to  the  Judge  in  Equity  was  made  on  24  hours 
notice.  No  affidavits  were  presented  in  support  of  the  applica- 
tion, but  it  was  contended  that  the  bill  and  affidavits  on  which 
the  order  of  injunction  was  granted,  shewed  no  sufficient 
grounds  for  making  such  order. 

As  the  judgments  of  the  Court  proceeded  on  the  right  of  the 
Judge  in  Equity  to  dissolve  an  injunction  granted  by  another 
Judge  except  upon  new  facts  shewn  by  affidavit,  it  is  only 
necessary  to  state  so  much  of  the  judgment  of  the  learned 
Judge  as  deals  with  that  branch  of  the  case,  which  was  as 
follows : — 
^  The  defenclants'  case  on  the  application  itself,  must  stand  entirely 

on  the  defects  in  the  plaintiffs'  own  proceedings,  the  defendants  claim- 
ing that  the  plaintiffs,  by  what  they  shewed  Mr.  Justice  Weldon  had 
no  right  to  induce  him  to  grant  the  order  he  did,  and  on  this  material 
alone,  I  will  proceed  to  make  my  order,  be  it  right  or  wrong.  I  think 
I  can  use  no  other  materials  without  giving  the  plaintiffs  a  chance  to 
answer  them.  With  reference  to  my  not  interfering  with  an  injunc- 
tion order  granted  by  another  judge,  I  think  whatever  Judge  grants 
an  ex  parte  injunction  order,  when  made  it  is  the  act  and  order  of 
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this  Oouri,  and  when  this  Court  happens  to  be  held  by  any  other        1886. 

Judge,  the  Court  is  bound  to  hear  the  matter  and  make  any  order    Goodacrb 

that  the  practice  warranta     Applying  to  set  aside  or  vary  an  ex  parte     p^  ^* 

injunction  order  is  not  an  appeal.     No  decision  has  been  reached ;  in 

such  a  case  both  parties  have  not  even  been  heard,  and  the  order  on 

its  fi&ce  has  no  force  whatever  except  until  a  further  order  of 

the  Court,  but  if  it  were  otherwise  and  the  order  was  absolute,  I 

think  this  the  only  way  to  get  rid  of  it  and  not  by  appeal  when  the 

order  is  ex  parte  and  then  an  opportunity  is  given  for  the  other  party 

to  be  heard,  when  an  adjudication  can  be  had  from  which  an  appeal 

properly  lies.     The  only  effect  of  an  ea;  p<Mrte  order  is  to  hold  the 

matter  in  media^  until  both  parties  are  heard,  which  they  have  a 

right  to  when  the  Conrt  is  sitting,  no  matter  what  Judge  might  be 

holding  it     The  law  makes  it  my  peculiar  duty  to  do  this,  and  any 

of  the  other  judges  have  power  to  do  so  when  they  may  choose  to  in- 

terfere,  but  unlike  myself  they  are  not  compelled  to  do  this  by  their 

duty. 

The  grounds  of  appeal  were : — 

1.  That  the  Judge  in  Equity  was  disqualified  from  hearing  the  case, 
having  been  at  the  time  a  stockholder  in  the  Maiitime  Bank,  and  the 
Bank  being  a  creditor  of  Alfred  B.  Sheraton,  through  whom  the 
defendants  claimed  under  a  deed  of  assignment  in  trust  for  the  benefit 
of  Sheraton's  creditors. 

2.  That  the  Judge  in  Equity  had  no  authority  to  dissolve  the  in- 
junction order  granted  by  Mr.  Justice  Weldon,  on  the  same  facts 
as  appeared  before  him. 

3.  That  24  hours  nStice  of  the  motion  to  dissolve  or  vary  the  in- 
junction order  was  insufficient. 

4.  That  upon  the  whole  case  as  presented  by  the  bill,  the  Judge 
was  wrong  in  dissolving  the  injunction. 

The  appeal  now  being  called, 

February  20,  1884.  W.  Pugdey,  for  the  respondents, 
moved  to  have  the  case  struck  off  the  appeal  paper,  and  read 
affidavits  in  support  of  the  following  preliminary  objections: 
Ist-  That  no  order  of  the  Judge. in  Equity  had  been  made 
directing  the  case  to  be  set  down  for  hearing,  as  required  by 
Rule  2  of  Easter  Term,  1881 ;  and  2nd.  That  the  appellants 
had  not  complied  with  Rule  1  of  Easter  Term,  1883,  which 
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^^^'  dii'ects  that  on  the  application  of  the  appellants,  and  on  notice 
GooDAcas  to  the  solicitors  of  the  respondents,  the  Judge  shall  settle  and 
Rannbt.  order  which  part  of  the  pleadings,  evidence,  judgments  and 
other  proceedings  shall  be  printed  for  the  use  of  the  Court 
The  respondents  should  not  be  called  upon  to  answer  this  appeal 
unless  it  came  properly  before  the  Court.  The  object  of  the 
rule  was  to  save  expense,  as  there  might  be  too  much  as  well 
as  too  little  printed.  See  Robertson  v.  Armstrong  (1);  Morri- 
son  V.  The  Bank  of  Montreal  (2).  [Allen,  C.  J.  I  think  the 
rule  is  a  very  proper  one,  as  for  the  purposes  of  the  appeal  the 
Judge  is  the  proper  person  to  determine  what  papers  should  be 
printed.  Fraser,  J.  The  rule  was  framed  in  order  to  see  that 
sufficient  papers  were  printed ;  but  if  a  solicitor  choose  to  bear 
the  expense  of  the  extra  printing,  and  undertake  not  to  call 
upon  the  other  party,  I  think  the  case  should  be  heard.  No 
one  is  prejudiced].  It  is  not  a  question  whether  the  respondents 
have  or  have  not  been  prejudiced,  but  whether  the  rules  of  the 
Court  are  to  be  disregarded.  As  counsel  I  am  not  presumed 
to  know  whether  the  whole,  or  what  part  of  the  case  has  been 
printed.  The  case  must  be  previously  settled,  as  provided  by 
the  rule. 

Band,  on  the  same  side,  also  objected  to  the  grounds  of 
appeal.  The  fourth  was  altogether  too  general— it  was  entirely 
too  vague.  The  appellants  should  be  confined  to  the  first,  sec- 
cond  and  third  grounds. 

Blair,  A.  G.,  and  E.  McLeod,  Q.  C,  conti^.  Every  paper  used 
in  the  case  has  been  printed,  and  the  notice  of  appeal  properly 
given,  and  we  submit  that  the  statute  has  been  compiled  with. 
The  rule  has  been  substantially  followed.  No  order  of  the 
Judge  could  have  given  the  Court  more  information  than  it 
has,  for  the  entire  case  has  been  printed.  If,  befause  of  the 
omission  to  get  the  formal  order,  it  becomes  necessary  to  pay  for 
the  printing,  the  appellants  will  do  so. 

If  the  case  is  improperly  on  the  paper,  a  motion  should  have 
been  made  on  a  common  motion  day  to  stiike  it  otf.  ColweU  v. 
Robinson  (3). 

Sees.  63  and  64  of  cap.  49  of  the  Consol.  Statutes  require  that 

(1)  23  N.  B.  R«p.  102.  (2)  Id.  100.  (S)  21  N.  R  Kep.  489. 
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all  papers  be  produced  and  that  all  necessary  papers  be  printed.        ^^^' 
The  only  objection  that  can  be  taken  to  the  present  case  is  that    Goodacrb 
every  paper  is  printed,  and  the  only  effect  of  printing  all  the     rannet. 
papers  without  an  order,  may  be  that  the  Court  will  order  the 
cost  of  printing  the  unnecessary  papers  to  be  paid  by  the 
appellants.    The  rules  are  only  intended  to  carry  the  provi- 
sions of  the  statute  into  eflfect ;  and  having  complied  with  the 
statute,  the  appellants  have  substantially  fulfilled  the  require- 
ments of  the  rules. 

Fraskr,  J.  I  think  the  rule  of  Easter  Term,  46  Vic,  is  con- 
sistent with  the  statute,  and  has  been  substantially  complied 
with  by  the  appellants  in  the  present  case.  Sec.  63  of  cap.  49 
of  the  Consol.  Statutes  makes  it  the  duty  of  the  appellant  to 
have  printed  all  pleadings,  evidence  and  papers  necessary  for 
the  purpose  of  the  appeal.  The  Court  had  two  objects  in 
view,  I  think,  in  making  the  rule :  first  that  if  the  appellant 
deemed  it  necessary  to  print  only  a  part  of  the  papers  used  in 
the  cause,  he  might  obtain  a  Judge's  order  directing  him  what 
part  should  be  printed,  and  thus  prevent  an  objection  being 
raised  on  the /argument  by  the  respondent  that  certain  neces- 
sary papers  were  not  before  the  Court ;  and  secondly,  that  if 
he  chose  to  print  all  the  papers  he  might  be  met  with  the 
objection  that  unnecessary  ones  were  printed,  and  costs  un. 
necessarily  incurred.  But  if  all  the  papers  are  required  for  the 
purposes  of  the  appeal,  I  do  not  think  it  necessary  for  the  ap- 
pellant to  obtain  a  Judge's  order  under  the  rule. 

As  to  the  first  objection,  I  think  it  was  the  appellants'  duty 
under  sec  61  of  cs^).  49  of  the  Consol.  Statutes  to  enter  the 
case  on  the  appeal  paper. 

Weldon,  J.  I  am  of  the  opinion  that  sec.  63  of  the  Act  re- 
quires all  the  papers  used  in  the  cause  to  be  printed ;  but  if  the 
appellant  does  not  think  it  is  necessary  to  print  all,  then  under 
the  rule  he  may  apply  to  the  Judge  for  an  order.  If  the  Court 
think  that  too  much  has  been  printed,  they  can  restrict  the 
costs  to  such  as  are  necessary.  I  am  also  of  opinion  that  the 
appellants  properly  entered  the  case  on  the  appeal  paper.  The 
rules  were  not  intended, to  restrict  the  appellants'  rights  under 
the  statute. 

Vol  XXVI  N.  a  Boport*    "  5 
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ifigg'  Wetmore,  J.    I  agree  with  the  views  expreased  by  my 

GooDACBK    brothers  Weldon  and  Fraser. 


Bannet. 


Allen,  C.  J.  I  am  unable  to  agree  with  my  learned  brethren 
as  to  one  of  the  objections  taken  to  the  hearing  of  this  appeal, 
viz :  that  the  Judge  in  Equity  had  not  made  any  order  respect- 
ing the  printing  of  the  case,  under  the  rule  of  Easter  Term,  46 
Vie.  I  cannot  think  that  that  rule  conflicts  in  any  way  with 
the  63rd  sec.  of  the  Consol.  Statutes,  cap.  49,  which  directs  the 
appellant  to  have  all  pleadings,  &;c.,  necessary  for  the  purposes 
of  the  appeal  printed.  Who  is  to  decide  what  part  of  the 
proceedings  is  necessary  to  be  printed  ?  Not  the  solicitor  for 
the  appellant,  I  think.  The  rule,  made  under  the  authority  of 
the  third  section  of  the  Act,  was  intended  to  carry  its  provi- 
sions into  effect,  and,  I  think,  very  properly  points  out  who  is 
to  determine  upon  the  printing  of  the  proceedings,  so  that  the 
Appeal  Court  may  have  before  it  only  so  much  of  the  plead- 
ings, &C.,  as  may  be  necessary  to  determine  the  appeal,  and  to 
save  unnecessary  expense  to  the  parties.  I  am  afraid  of  the 
effect  of  deciding  that  a  party  intending  to  appeal  may  neglect 
to  comply  with  the  plain  directions  of  the  rul^,  and  say  in 
answer  to  objection  taken,  that  he  has  printed  all  that  is 
necessary.  In  this  case,  as  all  the  pleadings,  &c,  in  the  case 
have  been  printed,  no  injustice  can  possibly  be  done  by  hearing 
the  appeal ;  but  the  law  has  not  been  complied  with,  and  I 
think  the  appeal  ought  not  to  be  heard,  because  I  fear  that 
applications  will  be  made  hereafter  in  cases  where  parties  have 
neglected  to  comply  with  the  rule,  and  the  Court  will  be 
obliged  to  go  into  an  examination  to  ascertain  whether  the 
necessary  papers  have  been  printed,  and  I  see  great  difficulty 
in  opening  the  door  to  questions  of  this  kind,  where  a  plain 
and  simple  mode  has  been  pointed  out  by  the  rule.  The  Act 
having  authorized  the  Court  to  make  rules  on  the  subject,  they 
are  as  binding  as  the  Act  itself. 

On  the  other  objection — that  the  Judge  had  made  no  order 
to  set  the  case  down  for  hearing — I  think  the  appellants  properly 
entered  it  on  the  appeal  paper  under  the  61st  section  of  the 
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Aeb,  and  that  the  rule  of  Easter  Term,  44  Vic,  was  not  intended       1386, 
to  interfere  with  that  right.  Qoodacbb 


Application  to  strike  the  case  off  refused. 

Per  Owriam.  We  also  think  the  ground  of  appeal  objected 
to  cannot  well  be  distinguished  from  those  which  were  allowed 
in  Gilbert  v.  Doane  (ante  p.  59). 

Counsel  then  proceeded  to  discuss  the  merits,  but  it  is  only 
necessary  to  state  the  argument  on  the  second  ground,  on  which 
the  judgment  of  the  Court  is  based. 

Blair,  A.  0.,  and  E.  McLeod,  Q.  C.  By  sec.  24  of  cap.  49, 
Consol.  Statutes,  the  order  is  substituted  for  the  writ  of  injunc- 
tion. In  case  of  emergency,  it  may  be  granted  ex  parte.  When 
once  granted  the  matter  is  res  judicata,  as  to  the  facts  on  which 
it  was  granted.  Kerr  on  Inj.  560.  This  is  a  peculiar  statutory 
provision  and  must  b§  stiictly  followed.  The  section  provides 
that  the  injunction  may  be  dissolved  *'  Upon  sufficient  grounds 
diown  by  affidavit ;"  it  does  not  say  ''  by  affidavit  or  other- 
wise." It  is  therefore  submitted  that  a  single  Judge  has  no 
jurisdiction  to  dissolve  an  injunction  granted  by  another  Judge, 
except  upon  affidavits  shewing  a  different  state  of  facts  from 
those  on  which  the  order  was  made.  This  was  virtually  an 
appeal  from  one  Judge  to  another.  Such  appeal  can  only  be 
made  to  the  full  Court. 

W.  Pugdey  and  Ba^id  contra.  The  motion  to  dissolve  this 
injunction  was  made  before  the  Judge  in  Equity — the  tribunal 
specially  constituted  by  the  Legislature  to  deal  with  suits  in 
Equity.  It  would  be  most  inconvenient  if  a  defendant  was 
not  allowed  to  show  on  motion  to  dissolve  an  ex  parte  injunc- 
tion, that  it  had  been  granted  upon  insufficient  facts.  In 
Chitty's  Eq.  Dig.,  p.  2249,  citing  Hudson  v.  Maddison  (1),  it  is 
laid  down  that  on  motion  to  dissolve  an  injunction,  advantage 
may  be  taken  of  an  objection  apparent  upon  the  face  of  the 
bill.  While  the  practice  has  usually  been  to  move  on  affida- 
vits, yet  it  has  never  been  supposed  but  that,  outside  altogether 
of  the  affidavits,  the  defendant  could  show  that  the  biU  disclosed 


(1)12  aim.  ilfi. 


V. 

Raknxt. 

Allen,  a  J. 
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^886,       no  sufficient  ground  for  the  injunction.    Where  an  injunction 
GooDACRB    is  issued  ex  parte,  it  may  we^  he  that  either  the  same  Judge, 
Bannbt.     ^^  another,  after  argument  by  counsel,  will  see  that  the  order 
ought  not  to  have  been  granted.    It  is  in  no  sense  like  an  ap- 
peal, because,  until  the  motion  is  made  to  dissolve,  the  defend- 
ant has  not  had  an  opportunity  of  being  heard.    It  is  said  by 
the  other  side,  that  when  the  order  was  granted  ttiere  was  an 
adjudication  as  to  the  facts  disclosed  by  the  bill  and  affidavits 
then  used;  but  there  can  be  no  adjudication  until  the  party 
affected  by  the  injunction  has  had  an  opportunity  of  being 
heard. 
McLeod,  Q.  C,  in  reply. 

Cur,  adv.  vulL 

^  The  following  judgments  were  now  delivered : — 

Allen,  C.  J.  The  grounds  of  appeal  in  this  case  are : — 1. 
That  the  Judge  in  Equity  was  disqualified  from  hearing  the 
case,  having  been  at  the  time  a  stockholder  in  the  Maritime 
Bank,  and  the  Bank  being  a  creditor  of  Alfred  B.  Sheraton, 
through  whom  the  defendants  claimed  under  a  deed  of  assign- 
ment, in  trust  for  the  benefit  of  Sheraton's  creditors. 

2.  That  the  Judge  in  Equity  had  no  authority  to  dissolve 
the  injunction  order  granted  by  Mr.  Justice  Weldon,  on  the 
same  facts  as  appeared  before  him. 

3.  That  twenty-four  hours'  notice  of  the  motion  to  dissolve 
or  vary  the  injunction  order  was  insufficient. 

4.  That  upon  the  whole  case  as  presented  by  the  bill,  the 
Judge  was  wrong  in  dissolving  the  injunction. 

In  consequence  of  the  view  which  I  take  of  the  second 
ground,  it  is  unnecessary  to  consider  the  alleged  disqualification 
of  the  Judge. 

It  was  contended  on  the  second  objection,  that  the  Judge  in 
Equity  had  no  power  to  dissolve  the  injunction  granted  by  Mr. 
Justice  Weldon,  except  upon  new  facts  shewn  by  affidavits 
and  that  the  order  was,  in  fact,  an  appeal  from  the  judgment 
of  Mr.  Justice  Weldon,  which  could  only  be  made  to  this  Court 
under  the  Gist  sec.  of  cap.  49  of  the  Equity  Act. 

The  24th  sec.  of  that  Act,  giving  directions  about  granting 
injunctions,  states  that  in  cases  of  immediate  necessity,  an 
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injunction  may  be  granted  without  notice,  "subject  to  being       ^BSe. 
dissolved,  or  otherwise,  on  sufficient  grounds  shewn  by  affidavit    Goodacbx 
on  the  part  of  the  defendani"  Rakkbt. 

It  is  not  questioned  that  an  application  to  dissolve  the 
injunction  might  have  been  made  to  the  Judge  in  Equity  on 
affidavits ;  though,  according  to  the  English  practice,  it  seems 
that  a  motion  to  dissolve  should  be  made  before  the  Court  by 
which  the  injunction  was  granted.  Kerr  on  Inj.  627;  Joyce 
on  Inj.  1277;  Paredes  v.  lAzardi  (1). 

It  is  also  the  practice  in  England,  and  was  so  prior  to  our 
Act  2  Vic,  cap.  36,  regulating  the  practice  in  the  Court  of 
Chancery  in  this  Province,  which  adopted  the  rules  of  practice 
of  the  Court  of  Chancery  in  England  at  that  time,  (1839),  that 
a  motion  to  dissolve  an  injunction  before  aaswer,  must  be  made 
on  affidavits.  1  Smith's  Pr.,  600;  Dan.  Pr.,  (5th  ed.),  1528; 
Drewry  on  Inj.,  428 ;  Kerr  on  Inj.,  626 ;  Joyce  on  Inj.,  1278. 
And  the  provision  in  the  24th  sec.  of  our  Equity  Act,  cited 
above,  would  appear  to  be  an  express  legislative  provision  that 
that  practice  should  be  followed  here. 

The  recognition  of  the  English  practice  up  to  March,  1839, 
was  continued  by  the  Act  17  Vie,  cap.  18,  sec.  2 ;  and  again  by 
Consol.  Statutes  cap.  49,  sec.  2 ;  and  during  that  period  of 
nearly  forty  years,  I  am  not  aware  of  any  application  to  dis- 
solve an  injunction,  except  upon  affidavits.  I  fully  admit  the 
inconvenience,  and  perhaps  damage,  that  might  arise  to  parties 
from  an  injunction  erroneously  granted  if  there  was  no  expedi- 
tions mode  of  getting  rid  of  it ;  but  where  the  application  to 
dissolve  is  made,  as  here,  on  the  same  facts  as  were  before  the 
Judge  who  granted  the  injunction,  I  think  it  is  in  the  nature 
of  an  appeal,  and  is  not  warranted  by  the  practice.  When  a 
defendant  applies  to  dissolve  an  injunction  on  affidavits  stating 
facts  at  variance  with  the  statements  in  the  bill,  he  generally 
impliedly  admits  that  the  injunction  was  properly  granted  on 
the  facts  which  were  brought  before  the  Judge,  but  seeks  to 
show  that  those  were  not  the  true  facts,  or  that  there  were  other 
facts,  which  if  brought  before  the  Judge,  would  probably  have 
produced  a  different  result.  But  where  a  party  merely  appeals 
from  the  decision  of  a  Judge,  he  relies  on  the  same  facts  as 
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1886.  were  before  that  Judge,  and  contends  that  his  decision  upon 
GooDAOBi  those  facts  was  erroneous.  It  appears,  however,  that  a  motion 
BjJirKT.  ^  dissolve  an  ex  parte  injunction  is  not  considered  an  appeal. 
Sturgeon  v.  Hooker  (1).  That  was  an  application  to  the  Lord 
Chancellor  to  discharge  an  ex  parte  injunction  order  made  by 
a  Vice-Chancellor,  which  it  was  contended,  was  erroneously 
granted  on  the  affidavits  on  which  it  was  made,  but  the  Lord 
Chancellor  refused  to  hear  it,  stating  that  the  application  should 
be  made  to  the  Vice-Chancellor.  And  that,  I  think,  would 
have  been  the  proper  course  here,  to  apply  to  Mr.  Justice 
Weldon,  in  the  nature  of  a  re-hearing,  to  discharge  his  order. 
Until  recently,  in  England,  re-hearings  were  before  the  same 
Judge  who  made  the  order.  A  cause  which  had  been  heard  by 
the  Master  of  the  Bolls  or  one  of  the  Vice-Chancellors,  should 
be  re-heard  before  the  Judge  who  heard  it,  or  the  Lord  Chan- 
cellor, and  in  the  latter  case  it  is  generally  termed  an  appeal. 
Dan.  Pr.  1343.  A  Vice-Chancellor  could  not  re-hear  a  matter 
in  which  an  order  or  decree  had  been  made  by  any  other  Vice- 
Chancellor,  or  by  the  Master  of  the  Bolls:  Ibid:  nor  could 
a  matter  heard  by  a  Vice-Chancellor  be  re-heard  before  the 
Master  of  the  Bolls.  George  v.  Watrfumih  (2^  I  therefore 
think  that  the  second  ground  of  appeal  bhould  be  allowed. 

I  have  some  doubt  whether  the  rule  of  Hilary  Term,  1875, 
applies  to  a  motion  to  dissolve  an  ex  parte  injunction,  unless 
where  the  application  is  intended  to  be  made  at  one  of  the 
monthly  sittings  of  the  Court.  The  rule  was  made  under  the 
authority  of  the  17th  Vic  cap.  18,  and  therefore,  where  it 
applies,  has  the  effect  of  a  legislative  enactment ;  but,  I  think^ 
the  woixls  '*  before  the  first  day  of  the  sitting  of  the  Court '' 
exclude  a  case  where  the  application  was  not  made  to  the 
Court.  It  is  not  necessary,  however,  to  decide  this  point,  even 
if  it  would  be  a  ground  of  appeal.  Neither  is  it  necessary  to 
say  anything  on  the  fourth  objection. 

Wetmore,  J.  The  notice  of  appeal  in  this  case  contains  four 
grounds.  The  second  ground  is  the  only  one  I  shall  refer  to, 
which  is  a  follows : — 

"  That  the  learned  Judge  was  wrong  in  reversing  an  order  of 
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Mr.  Justice  Weldon  on  the  same  facts  as  were  presented  to 
him  when  the  order  was  granted." 

In  his  judgment,  dissolving  the  injunction  order,  the  learned 
Judge  in  Equity  says:  "Their  case  on  the  application  itself 
must  stand  entirely  on  the  defects  in  the  plaintiffs'  own  pro- 
ceedings, the  defendants  claiming  that  the  plaintiffs  by  what 
they  shewed  Mr.  Justice  Weldon  had  no  right  to  induce  him  to 
grant  the  order  he  did,  and  on  this  material  alone  I  will  proceed 
to  make  my  order,  be  it  right  or  wrong.  I  think  I  can  use  no 
other  materials  without  giving  the  plaintifls  a  chance  to  answer 
them." 

The  order  of  Mr.  Justice  Weldon,  which  was  set  aside,  was  an 
ex  parte  order  granted  under  sec.  24  Consol.  Statutes  cap.  49, 
on  production  of  the  bill  duly  sworn.  The  Act  provides  that  in 
cases  of  immediate  necessity  the  injunction  may  be  granted  in 
like  manner  but  without  notice,  subject  to  being  dissolved,  or 
otherwise,  on  sufficient  grounds  shewn  by  affidavit  on  the  part 
of  the  defendant.  The  injunction  order  shall  have  all  the 
effect  of  the  writ  of  injunction  and  may  be  dissolved  or  modified 
according  to  circumstances. 

I  think  the  only  way  a  single  Judge  can  dissolve  or  modify 
an  order  of  injunction  granted  ex  parte,  is  that  pointed  out  by 
the  statute,  namely,  on  sufficient  grounds  shewn  by  affidavit  on 
the  part  of  the  defendant ;  and  that  he  has  ifo  power  to  interfere 
with  it  by  any  decision  upon  the  same  materials  upon  which 
the  order  was  granted.  I  cannot  view  an  application  to  dis- 
solve an  ex  parte  order  upon  the  same  materials,  in  any  otlier 
light  than  that  of  being  an  appeal  against  the  decision  of  the 
Judge  granting  the  order — which,  I  think,  can  only  be  to  the 
Supreme  CourL  No  single  Judge  has  any  power  to  hear  an 
application  of  the  kind. 

Sec.  25.  It  shall,  however,  be  competent  for  the  Court  or  a 
Judge  on  application  made  to  dissolve  or  modify  an  injunction 
not  mandatory  obtained  ex  parte,  should  the  facts  warrant  the 
same,  to  grant  a  mandatory  injunction  in  addition  to  the  injunc- 
tion so  granted  ex  paaie,  or  in  its  stead.  The  facts  mentioned 
must  be  facts  disclosed  by  the  defendant's  affidavits. 

Sec.  68.  No  notice  of  appeal  from  any  order  shall  operate 
as  a  stay  of  proceedings  or  prevent  such  order  being  enforced 
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or  acted  upon.  It  shall,  however,  be  lawful  for  the  Judge 
making  such  an  order,  on  the  application  of  any  party  stating 
his  intention  to  appeal  from  the  same,  to  suspend  the  operation 
and  force  of  such  order,  and  stay  proceedings  thereon  until  such 
appeal  is  determined,  upon  such  terms  and  conditions  as  he 
shall  see  fit.  This  provision  seems  to  afford  ample  protection 
against  any  loss  or  inconvenience  that  may  arise  from  an  ex  parte 
injunction  order  wrongly  or  improvidently  granted.  It  gives 
power  to  the  Judge  who  granted  it  to  restrain  its  operation  or 
modify  its  provisions. 

As  to  the  matter  of  re-heaiing,  I  agree  with  His  Honor  the 
Chief  Justice  as  to  whom  it  should  be  heard  before.  The  pre- 
sent case,  I  think,  cannot  properly  be  considered  as  a  re-hear- 
ing. The  notice  under  which  it  was  brought  before  the  learned 
Judge  in  Equity  was  a  notice  to  dissolve  the  injunction  order, 
and  it  should  be  considered  and  treated  as  such. 

With  great  deference  to  the  judgment  of  the  learned  Judge 
in  Equity  I  cannot  agree  wit|i  the  conclusion  he  has  arrived  at, 
being  of  opinion  thi^s  appeal  should  be  allowed  with  costs. 

Appeal  allowed  with  cosis.^ 


«  The  other  memben  of  tbe  Court  took  no  part  in  the  iadgment  on  the  merita.  not  having 
heard  the  argoment 
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CansoL  Statutes  cap.  100  sec,  35 — Cownty  Valuator — Appointment 
for  three  year's — Ceasing  to  possess  qualification — Groimd  of  Be- 
mowU — Quo  warranto — Certiorari, 

The  appointment  of  a  County  Valuator  under  sec.  35,  cap.  100,  Consol.  Statutes, 
being  for  three  years,  the  County  Council  has  no  power  to  diBplace  him  on 
the  ground  that  since  his  appointment  he  has  ceased  to  possess  the  necessary 
property  qualification. 

It  is  sufficient  on  an  application  for  a  quo  warranto  against  a  person  for  exercis- 
ing a  municipal  office,  to  shew  that  he  has  been  appointed  to  the  office  by 
proper  authority  and  has  signified  his  acceptance  of  it,  without  shewing  that 
he  has  performed  any  of  the  duties,  or  taken  the  oath  of  office. 

Where  it  was  claimed  that  a  person  had  been  illegallv  removed  from  a  muni- 
cipal office,  and  another  person  appointed  in  his  stead,  a  certiorari  was  granted 
to  bring  up  the  proceedmgs  for  the  purpose  of  quashing  them,  as  well  as  a 
quo  vjarranto  to  try  the  right  of  the  appointment. 

On  the  first  day  of  Hilary  Term,  1886,  on  motion  of  D.  L, 
Hanington,  Q,  C,  a  rule  niai  was  obtained  calling  on  Early 
Kay  to  show  cause  why  an  information  in  the  nature  of  a  quo 
vxirranto  should  not  be  granted  calling  on  him  to  shew  by 
what  authority  he  claimed  to  be  a  Valuator  for  the  County  of 
Westmorland ;  and  also  a  rule  nisi  calling  upon  the  Munici- 
pality of  the  County  of  Westmorland  to  show  cause  why  a 
certiorari  should  not  i&sue  to  remove  into  this  court  a  certain 
order  of  the  County  Council  removing  the  applicant,  Patrick 
Gallagher,  from  the  office  of  County  Valuator,  and  appointing 
Eay  E^rly  in  his  stead,  with  a  view  to  the  same  being  quashed. 

It  appeared  by  the  affidavits  on  which  the  rules  were 
obtained,  that  in  January,  1885,  the  applicant  (being  then 
properly  qualified),  and  two  other  persons  were  appointed 
County  Valuators  by  the  Municipal  Council  of  Westmorland. 
That,  the  applicant  not  having  paid  the  County  and  Parish 
rates  assessed  against  him  in  June^l885,  at  the  meeting  of  the 
Council  in  January,  1886,  the  Council  being  of  opinion  that  he 
was  disqualified  to  act  as  Valuator  by  reason  of  bis  rates  not ' 
having  been  paid,  removed  him  from  office,  and  appointed  Mr. 
Eay.  The  latter  was  a  member  of  the  Council,  and  on  the 
appointment  being  made,  resigned  his  seat  and  thanked  the 
Council  for  the  appointment.  The  affidavits  also  shewed  that 
the  applicant  after  his  appointment,  had  become  insolvent,  and 
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^8^»  assigned  all  his  property  for  the  benefit  of  his  creditors.  It 
Ekparu  did  not  appear  that  Mr.  Kay  had  been  sworn  in,  or  had  en- 
ALLAGHBE.  ^^^^^  ^^^  ^j^^  duties  of  his  office. 

Sec  65  of  cap.  99  of  the  Consol.  Statutes  enacts: — 

"  No  person  shall  be  eligible  to  be  "appointed  to  any  oounty  office 
unless  he  is  a  rate-payer  upon  real  or  personal  property  or  income  in 
the  county,  and  shall  have  paid  his  rates  for  the  year  previous ;  and 
the  term  'rates  for  the  year  previous/  shall  mean  the  Gounty  and 
Parish  rates  last  assessed,  and  by  the  assessors  ordered  to  be  col- 
lected." 

And  sec  35  of  cap.  100  enacts : — 

"  There  shall  be  three  County  Valuators  in  each  county,  to  be  ap- 
pointed by  the  Council,  no  two  of  whom  shall  be  resident  in  the  same 
Parish,  City  or  Town,  and  one  of  whom  shall  be  chairman,  and  they 
shall  be  sworn  to  the  faithful  discharge  of  their  duties  before  any 
Justice  of  the  Peace.  The  Valuators  shall  continue  in  office  for 
three  years ;  and  a  person  appointed  to  fill  a  vacancy  by  death,  resig- 
nation, or  otherwise,  shall  hold  office  for  the  residue  of  the  term ;  and 
at  the  expiration  of  such  period  of  three  years  the  Council  shall  again 
appoint  three  Valuators,  and  so  on  every  successive  three  years." 

February  13, 1886.  0.  E.  Knapp  now  shewed  caase  against 
the  rule  for  the  quo  vxirromto.  An  information  in  the  nature  of 
a  qtw  warrcmto  will  not  be  granted  until  the  party  called 
upon  to  shew  cause  has  taken  the  oath  of  office,  or  has  acted  in 
the  office.  It  does  not  appear  that  Mr.  Kay  has  been  sworn  to 
the  faithful  discharge  of  his  duties  as  required  by  sec  35  of  cap 
100  of  the  Consol.  Statutes ;  neither  is  it  shewn  that  he  has 
accepted  the  office  of  valuator.  The  three  valuators  must  act 
together.  The  mere  election  by  the  council  does  not  constitute 
an  appointment ;  nor  does  the  appointee's  thanking  the  council 
for  the  election  do  so.  See  Beg,  v.  8l(xtter(l);  Bex  v.  Tate  (2); 
Bex  v.  Whitwdl  (3).  [PiXMEB,  J.  If  he  acted  in  an  office  with- 
out being  duly  sworn,  might  that  not  be  the  veiy  ground  on 
which  a  quo  warranto  would  go  ?]  He  must  be  a  valuator  de 
facto,  the  mere  allowing  his  name  to  be  mentioned  in  connection 
with  the  office  is  not  sufficient    In  re  Armstrong  (4). 

a)UA,&E.60&  (8)6T.  R86. 
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Geo.  F.   Oregary  shewed  cause  against  both  rales.     The        1886. 
relator  must  shew  that  the  party  against  whom  a  quo  warranto     Ex  parte 
is  sought  has  taken  upon  himself  the  office,  and  has  assumed  ^^^^Q=*»- 
to  discharge  its  duties.    No  case  seems  to  go  so  far  as  to  shew 
that  the  naming  of  a  person  for  an  office  by  the  proper  author- 
ity to  appoint,  or  his  stating  that  he  accepts  such  office,  makes 
him  subject  to  an  information  in  the  nature  of  a  qiio  warranto* 
Grady  &  Scot.,  page  108.    The  affidavits  must  also  state  at 
whose  instance  the  application  is  made,  and  that  it  is  the  inten- 
tion of  the  deponent  to  become  really  and  bond  fide  the  relator. 
Grady  &  Scot,  page  107 ;  Beg.  v.  Hedges  (1). 

As  to  the  right  of  the  County  Council  to  displace  the  appli- 
cant, it  is  submitted  that  if  a  Valuator  at  any  time  during  the 
three  years  does  not  possess  the  qualifications  necessary 
for  appointment,  he  is  liable  to  be  displaced.  The  words  "  or 
otherwise "  in  section  35  shew  that  there  may  be  a  vacancy 
other  than  by  death  or  resignation.  Authority  to  appoint  in- 
cludes authority  at  any  time  to  displace.  Sub-sec.  1  of  sec.  1  of 
cap.  118  of  Consol.  Statutes.  [Tuck,  J.  Do  you  contend  that 
the  Council  can  dismiss  without  cause  ?]  It  is  not  necessary  in 
the  present  case  to  go  that  far,  as  a  cause  is  shewn.  And  if  the 
fact  of  the  applicant's  rates  for  1885  not  being  paid  is  not  a 
sufficient  cause,  but  from  the  affidavits  a  good  cause  for  his  re- 
moval is  shewn  to  exist,  even  if  not  the  cause  acted  on,  the 
dismissal  will  still  be  a  proper  one.  A  good  cause  is  shewn  here, 
namely,  thatafterhis  appointment  the  applicant  denuded  himself 
of  all  real  and  personal  property,  and  is  no  longer  a  **  rate-payer." 
See  Ex  parte  Birkbeck  (2).  During  the  period  that  he  was 
not  entitled  to  be  put  on  the  roll  as  a  rate-payer,  he  would  be 
subject  to  a  motion  for  removal.  The  possibility  that  he  may 
again  qualify  during  the  term  of  his  office  cannot  now  be  con- 
sidered. As  to  the  effect  of  disqualification  whilst  in  office,  see 
Grady  &  Scot.,  98-98 ;  Bex  v.  Oxford,  Mayor,  <fcc.,  (3) ;  Beg.  v. 
Harvey  (4).  If  sufficient  cause  has  not  been  shewn  for  the 
applicant's  removal,  then  it  is  submitted  the  Council  has  an 
arbitrary  right  to  displace  at  their  pleasure.  That  the  Valu- 
ators shall  continue  in  office  for  three  years,  means  that  the  life 
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^^6-  of  the  Board  of  Valuators  shall  be  for  that  period.  Again,  it 
Mcparie  does  not  appear  that  the  applicant  ever  accepted  the  office  or 
entered  upon  its  duties.  It  is  true  that  up  to  the  time  of  his 
dismissal  no  duties  had  been  required  of  him,  but  it  is  not 
shewn  that  he  had  qualified  by  taking  the  required  oath.  The 
writ  is  discretionary,  and  the  Court  will  enquire  into  the  object 
of  the  displacement  and  appointment,  and  what  the  object  of 
the  party  applying  is,  and  may  refuse  a  qtio  warranto  even 
where  the  party  is  strictly  entitled  to  it.  As  to  its  being  dis- 
cretionary in  the  Court  to  grant  or  withhold  a  qtu)  warranto 
information,  see  Rex  v.  Brown  (1) ;  Bex  v.  Wardroper  (2) ; 
Bex  V.  Dawes  (3) ;  Bex  v.  Sargent  (4) ;  Bex  v.  Clarke  (5) ;  Bex 
V.  Stacey  (6) ;  Bex  v.  Trevenen  (7). 

As  to  the  certiorari  to  the  Municipality  :  the  quo  warranto 
information  is  the  proper  remedy  to  determine  the  question  of 
the  right  of  the  applicant  to  hold  the  office.  Grady  &  Scot., 
99.  Even  if  the  proceedings  of  the  Council  were  brought  up 
and  quashed,  that  would  not  amount  to  an  ouster  of  the  party 
claiming  the  office.  [Alljsn,  C.  J.  Suppose  it  was  determined 
on  the  quo  warranto  that  Mr.  Elay  was  improperly  in 
office,  there  would  still  be  on  the  records  of  the  Council  the 
order  dismissing  the  applicant.]  The  judgment  on  the  quo 
warranto  would  be  an  overriding  judgment,  and  would  make 
the  order  of  the  Council  void.  [Allen,  C.  J.  It  would  stand 
until  it  was  brought  up  by  certiorari,  and  quashed.]  The 
Court  will  not  entertain  two  applications  to  obtain  the  same 
result ;  the  one  is  to  expunge  the  writing,  and  the  other  to 
declare  it  of  no  effect. 

D.  L.  Hanington,  Q.  C7.,  in  support  of  the  rules.  The  discre- 
tion which  a  Court  can  exercise  in  granting  a  quo  warranto  is 
a  legal  discretion.  All  that  is  meant  is  that  the  Court  will 
take  into  consideration  the  circumstances  of  the  particular  case, 
and  exercise  its  discretion  with  reference  to  them.  In  order  to 
have  the  applicant  restored  to  his  office,  the  order  for  his  dis- 
missal should  be  removed  from  the  records  of  the  Council.  It 
is  not  sufficient  merely  to  determine  against  Mr.  Eaj's  right  to 
hold  the  office.    If  the  Council  had  no  authority  to  displace, 
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their  order  being  a  quasi  judicial  one,  should  be  quashed,  and  for        ^886. 
that  purpose  the  applicant  is  entitled  to  a  certiorari.    Whether     Ex  parte 
the  granting  of  it  aflfects  the  qvo  warranto  or  not,  is  not  the     ^^^hee. 
question. 

As  to  when  a  quo  warranto  will  be  granted,  see  Grady  & 
Scot.,  92-102.  It  is  not  necessary  to  shew  that  a  party  has  in 
fact  accepted  an  office  before  a  writ  will  issue.  It  is  only. 
necessary  to  shew  that  he  has  prima  facie  accepted  the  office. 
The  taking  of  the  oath  is  only  evidence  of  acceptance.  So 
also  is  the  resigning  of  another  office,  the  holding  of  which  is 
incompatible  with  the  office  to  which  he  has  been  appointed, 
or  the  thanking  of  the  Council  for  the  appointment.  It  has 
been  held  sufficient  if  the  affidavit  state  that  he  is  exercising 
the  office  to  the  reasonable  belief  of  the  relator.  Rex  v. 
Harwood  (1);  Bex  v.  Slythe  (2).  The  facts  are  entirely 
within  Mr.  Kay's  knowledge,  and  when  called  upon  to  shew 
cause  he  does  not  deny  that  he  exercises  the  duties  of  the 
office.  He  was  bound  to  answer  the  prima  fade  case  set  up. 
A  quo  warra/nto  will  lie  against  one  claiming  an  office.  Grady 
&  Scot,  101 ;  Rex  v.  BoyUa  (3).  It  is  objected  that  it  is  not 
shewn  that  the  applicant  held  the  office;  but  the  affidavits 
state  bis  election  to  the  office,  his  acceptance,  that  the  Council 
having  the  sole  power  to  appoint  recognized  him  as  in  office, 
by  calling  upon  him  to  resign,  and  upon  his  refusal,  by  displac- 
ing him  and  appointing  Mr.  Kay  in  his  stead.  But  it  is  not 
necessary  that  the  applicant  should  be  the  person  rightfully 
entitled  to  the  office.  Any  rate-payer  or  other  person  has  a 
right  to  come  in  and  question  the  right  of  the  respondent 
to  any  office.  Ex  parte  Cameron  (4);  Dillon's  Municipal 
Corporations,  sees.  898-901.  The  applicant  being  qualified 
at  the  time  of  his  appointment,  could  not  be  removed  within 
the  three  years  except  for  cause,  which  cause  is  limited  to  what 
would  be  forfeiture  at  common  law ;  and  then  there  must  be  a 
regular  hearing.  While,generally,the  power  toappoint  includes 
the  power  to  displace,  that  rule  does  not  apply  to  the  present 
case,  as  the  appointment  is  for  a  certain  period;  and  section  35 
restricts  the  Council  to  the  cases  of  vacancies  there  provided 

(I)  S  EMt  m.  (3)  2  Stnk  836. 

-"  -  ~   -  -  —  (45  1  ] —  — 


(2)  6  a  AC.  240.  (4)lHan.80e. 
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Gau^qhxb. 


^^^'  for.  The  words  of  the  section  are, "  shall  continne  in  oflSce  for 
i^^?^«  three  years,"  The  language  is  imperative.  The  Council  has 
no  discretion :  the  intention  in]  establishing  the  Board  of 
Valuators  was  to  keep  it  independent  of  the  Council.  The 
rule  that  authority  to  appoint  shall  include  authority  at  any 
time  to  displace,  is  restricted  by  sec  1  of  cap.  118  to  cases  not 
otherwise  provided  for,  or  where  not  inconsistent  with  the 
manifest  intention  of  the  Legislature,  or  repugnant  to  the 
context.  To  "  fill  a  vacancy  "  is  not  the  language  that  would 
have  been  used  if  the  Legislature  had  contemplated  a  removal 
of  the  ofBcer. 

The  following  authorities  were  referred  to:  Joplvn  v. 
Davidaon  .  (1) ;  Wood  v.  Wood  (2) ;  Bex  v.  Loocdale  (3) ; 
Mayor  of  Birmingham  y.  Wright  (4);  Ex  parte  Benaud  (5); 
Barker  v.  Palmar  (6) ;  Beg.  v.  Hiom  (7) ;  Osgood  v.  NeUon 
(8) ;  Potter's  Dwarris  279 ;  Dillon's  Municip.  Corp.,  sees.  250- 
256. 

Ou/r.  adv.  wJi. 

The  following  judgments  were  now  delivered : — 

All£K,  C.  J.  I  think  the  Council  had  no  authority  to  dismiss 
the  applicant  from  the  position  of  Valuator  upon  the  ground 
that  he  had  not  paid  his  rates,  or  had  ceased  to  possess  the  prop- 
erty qualification  which  he  was  required  to  have  when  his 
i^pointment  was  made.  While  it  is  possible  that  he  might  be 
dismissed  for  other  good  and  sufficient  reasons,  yet  as  the  dis- 
missal was  based  entirely  upon  the  ground  of  his  having  ceased 
to  possess  the  property  qualification,  and  the  failure  to  pay  his 
rates,  which  did  not  disqualify  him  from  acting,  I  am  of  opinion 
that  the  rule  must  be  made  absolute  for  a  certiorari,  and  also 
for  a  quo  warranto. 

Wetmobe,  J.  This  was  an  application  for  a  qiio  tvarraifUo 
to  Early  Kay  to  shew  cause  why  he  exercises  the  office  of  Valu- 
ator for  Westmorland  County,  also  for  rule  for  certiorari  to 
quash  his  appointment,  and  to  remove  the  displacement  of  the 
applicant  from  said  office.    The  applicant  was  appointed  to  the 


i 


1)  Bert  K  806.  (4)16Q.Re2S.  (7) 7  A.  &  E.  000. 

2)L.K9Ezch.l00.  (5)  8  Pugt.  176.  C8)  5  H.  of  L.  6SQL 

8)lfiurr.  446.  (6)80/0.  D.a 
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oflSce  24!th  Jan.,  1885.    His  taxes  were  paid  up  to  the  time  of  his       ^^^' 
election.    An  assessment  was  made  in  June,  1885,  and  a  portion     Ilk  parte 
of  the  assessed  rates  was  paid.    The  County  Council  being  of     ^^^^^^^^^ 
opinion  that  the  non-payment  of  the  taxes  assessed  in  June,    wetmorB,  j. 
after  his  election,  disqualified  him  from  holding  the  office,  dis- 
placed him  on  this  ground,  and  appointed  Mr.  Kay  to  the  office. 

Sec  35,  cap.  100  Consol.  Statutes,  authorizes  the  appoint- 
ment of  three  Valuators  in  each  County,  and  requires  that  they 
shall  be  sworn  to  the  faithful  discharge  of  their  duty  before  any 
Justice  of  the  Peace ;  that  the  Valuators  shall  continue  in  office 
for  three  years,  and  a  person  appointed  to  fill  a  vacancy  by  death, 
resignation  or  otherwise,  shall  hold  the  office  for  the  residue  of 
the  term ;  and  at  the  expiration  of  such  three  years,  the  Council 
shall  again  appoint  three  Valuators,  and  so  on  every  three 
years. 

Sec  65  of  cap.  99  of  the  Consol.  Statutes  provides  that ''  No 
person  shall  be  eligible  to  be  appointed  to  any  county  office  un- 
less he  is  a  rate-payer  upon  real  or  personal  property  or  income 
in  the  county,  and  shall  have  paid  his  taxes  for  the  year  pre- 
vioua" 

Sec  74.  ''  Every  officer  appointed  shall  be  sworn  to  the  faith- 
ful discharge  of  his  duty  within  fourteen  days  after  notifica- 
tion of  his  appointment,  before  a  Justice  of  the  Peace." 

Sec  75.  "Any  person  appointed  to  any  County  or  Parish 
office,  refusing  or  neglecting  to  make  the  necessary  oath,  or  per- 
f oi-m  the  duties  of  the  office,  shall  for  each  refusal  of  neglect 
forfeit  $8." 

Sec.  76.  "  Every  person  appointed  to  any  County  or  Parish 
office,  who  may  be  required  by  law  to  give  a  bond  or  security 
for  the  performance  of  the  duties  of  his  office,  who  shall  refuse 
or  neglect  so  to  do,  shall  forfeit  such  office,  and  the  same  shall 
thereupon  be  deemed  vacant." 

Sec  89.  "All  persons  acting  as  Parish  or  County  officers  shall 
be  deemed  to  have  taken  the  oath  of  office,  except  in  proceed- 
ings against  them  for  neglecting  to  take  such  oath." 

I  do  not  think  it  is  material  under  the  sections  I  have  cited 
whether  the  applicant  actually  took  the  oath  of  office  or  not. 
He  could  act  without  it,  taking  the  responsibility  arising  under 
sec  75  previously  mentioned. 
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1^^-  Being  eligible  for  appointment  when  he  was  appointed,  and 

Exparu  this  is  not  questioned,  his  appointment  was  for  three  years.  His 
Gallagher,  gubg^q^^nt  omission  to  pay  taxes  imposed  after  his  appoint- 
wetmore,  J.     ment  would  not  render  him  ineligible  to  hold  the  office. 

Sec.  76  of  cap.  99  of  Consol.  Statutes  declares  the  i^f usal  or 
neglect  to  give  a  bond  where  required  shall  be  a  forfeiture  of  the 
office,  and  the  same  shall  thereupon  be  deemed  vacant.  If  the 
Legislature  intended  that  the  not  taking  the  oath  of  office,  should 
forfeit  the  office  and  render  it  vacant,  it  could  have  said  so  as 
readily  as  in  the  case  of  not  giving  the  bond  where  required.  Not 
saying  so  is  evidence  there  was  no  such  intention — more  parti- 
cularly as  it  is  expressly  declared  in  sec.  35,  when  another  ap- 
pointmentcan  be  made,thatis,in  case  of  a  vacancy  by  death,resig- 
nation  or  otherwise.  These  are  the  only  cases  when  there  can  be 
another  appointment  until  the  expiration  of  three  years,  unless, 
indeed,  the  words  "or  otherwise"  include  a  case  of  a  party  omit- 
ting to  take  theoathof  office,  which  I  certainly  think  they  do  not. 
The  attempted  displacement  is  not  legal.  See  Joplinv,  Davidson 
(1),  and  Ex  parte  Sears  (2),  where  it  was  held  the  ap- 
pointment was  during  the  pleasure  of  the  Common  Council  and 
that  they  could  remove  the  commissioners  without  assigning 
any  cause,  they  being  the  judges  whether  it  was  "expedient" 
to  r^ove  or  not.  That,  however,  was  a  very  diflFerent  case 
from  the  present,  for  sec.  35  of  cap.  99  of  the  Consol.  Statutes 
says  that  the  valuators  shall  continue  in  office  for  three  years. 

In  the  4th  paragraph  of  Mr.  Gallagher's  affidavit  he  says  he 
was  on  or  about  24th  of  January,  1885,  at  a  meeting  of  the 
County  Council  duly  elected  as  such  Valuator,  and  by  the 
warden  declared  to  be  elected  and  chosen  as  valuator  for  the 
next  three  years. 

In  the  5  th  paragraph  he  says  that  he  accepted  the  said  appoint- 
ment and  office  of  Valuator,  and  was  ready  and  willing  to  act 
as  such,  but  as  the  valuation  of  said  County  was  not,  and  could 
not,  by  law,  as  he  was  advised  and  believed,  be  taken  before 
the  year  1886,  he  and  the  other  valuators  have  not  as  yet  made 
any  valuation  of  the  said  county. 

The  Council  evidently  considered  *Mr.  Gallagher  to  have  been 
duly  elected  and  eligible  to  fill  the  office,  as  appears  by  the 


(1)  Bert.  R.  80a  (2)6A11.  22& 
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prooeedingB  at  the  Cauocil  Board ;  for  on  January  19, 1886,  a       ^^^» 
committee  was  appointed  to  see  him  ia  reference  to  his  appoint-     Bx  parte 
ment  and  intimating  he  had  better  resign.    On  the  same  day     ^"^^^"^ 
Mr.  Ogden,  the  warden,  informed  him  that  his  misfortunes  in    w«<»«^  ^• 
business  rendered  him  ineligible  to  act  as  Valuator,  and  recom- 
mended his  resignation ;  and  on  January  22,  a  formal  resolution 
was  passed,  reciting  that  whereas  it  was  made  to  appear  that 
Mr.  €Udlagher  was  disqualified  to  act  as  Valuator,  he  was  by 
reason  of  such  disqualification  removed  from  the  position  of 
Valuator.    All  this  shews  a  due  appointment  and  removal  from 
office,  by  reason  of  misfortune  in  business  after  his  appointment. 
It  is  not  questioned  but  that  he  was  eligible  when  he  was 
appointed,  and  that  he  was  duly  appointed. 
I  think  the  applicant  is  entitled  to  succeed  in  his  application. 

Palmer,  J.  The  main  que  tion  in  this  case  is,  whether  the 
applicant  after  having  been  appointed  a  valuator  for  Westmor- 
land, under  sec.  35  ConsoL  Statutes,  cap.  100,  could  be  displaced 
and  another  appointed,  because  he  had  become  insolvent  after 
he  was  appointed.    The  section  is  as  follows : 

"  There  shall  be  three  County  Valuators  in  each  County^  to  be  ap- 
pointed by  the  Council^  no  two  of  whom  shall  be  resident  in  the  same 
Parish,  Oity,  or  Town,  and  one  of  whom  shall  be  named  chairman, 
and  they  shall  be  sworn  to  the  faithful  discharge  of  their  duties  before 
any  Justice  of  the  Peace.  The  Valuators  shall  continue  in  office  for 
three  years,  and  a  person  appointed  to  fill  a  vacancy  by  death,  resig- 
nation or  otherwise,  shall  hold  office  for  the  residue  of  the  term,  and 
at  the  expiration  of  such  period  of  three  years  the  Council  shall  again 
appoint  three  Valuators,  and  so  on  every  three  years.     *    *    *" 

Hie  power  to  do  so  is  claimed  under  the  first  section  of  cap. 
118,  which  declares  that  "authority  to  appoint  shall  include 
authority  at  any  time  to  displace  and  re-appoint."  Beading 
these  two  sections  tog3ther,  it  will  be  seen  that  to  read  the  latter 
so  as  to  authorize  the  displacement  within  three  years  after  the 
appointment,  would  make  it  inconsistent  with  the  first  which 
declares  that  they  shall  continue  in  office  three  years;  in*  which 
case,  the  latter  by  its  terms  is  not  to  operate.  It  is  also  ques- 
tioned whether  the  person  against  whom  this  writ  is  sought,  is 
shown  to  have  done  enough  to  induce  the  court  to  allow  the 
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^8^«  writ  to  go  against  him ;  it  is  not  shewn  that  he  has  been  sworn 
Bk  paru  in,  but  it  is  clearly  shewn  that  he  has,  at  his  own  instance,  been 
^^'^l^^f^'  appointed  to  the  office,  and  has  signified  his  acceptance  of  it  to 
p*im«^j.  fj^Q  appointing  power ;  and  he  has  come  into  this  Court  by  his 
counsel  and  insisted  upon  his  right  to  the  office  as  against  this 
applicant,  andhas  not  denied  that  heisin  possession.  I  think  this 
is  sufficient.  It  may  be  admitted  that  the  person  proceeded 
against  must  be  shewn  to  be  in  possession,  or  has  exercised  the 
office,  that  is,  done  some  official  act.  A  person  who  has  taken 
the  oath  may  not  have  exercised  the  office,  but  he  has  unequivo- 
cally accepted  it,  and  is  therefore  in  possession ;  but  not  more  so 
than  a  person  whom  the  appointing  power  has  appointed  at  his 
own  instance,  and  he  has  unequivocally  accepted  it  in  any 
other  way ;  and  in  court  he  denies  the  right  of  the  rightful 
holder  and  claims  it  himself.  I  therefore  think  the  writ  should 
go. 

Feaser,  J.  I  am  of  the  same  opinion.  The  only  doubt  I 
have  had  was  as  to  the  effect  of  the  interpretation  Act,  which 
declares  that  the  authority  to  appoint  includes  the  authority  to 
displace ;  but  I  do  not  think  that  it  applies  here,  as  the  statute 
expressly  provides  that  the  appointment  shall  be  for  three 
years. 

Tuck,  J.,  concurred. 

Kino,  J.,  not  having  heard  the  argument,  took  no  part 

RvZe  absdute. 
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Dob  dkm.  RECTOR,  Ac,  OF  ANDOVER  v.  KENNEDY  ato       1886. 

WIFB. 


AngudtX, 


Landlord  cmd  tenant — Tenancy  at  will — Statute  o/limitatian$ — Aneee- 
tor  and  heir — Continuity  ofpoeeeeeion — Church  corporation  where 
no  Rector  appointed — Evidence — Certified  copy  of  deed  under 
ConeoL  StattUes  cap.  74,  9ec.  14- — Affidavit — Omieeion  to  state 
the  place  of  ewearing, 

liUid  WM  gruited  by  tbe  Crown  in  1837  to  oertain  offioudi  to  hold  in  trusty  to 
be  conveyed  to  the  aeyenl  oorpontiona  of  the  Chnrch  of  BngUnd  in  the 
parishes  where  the  lands  were  sitoated,  when  snch  oorporations  should  be 
established,  as  glebes  for  the  use  of  the  Reetors  or  Ministers  of  snch  parishes. 
By  Act  9  Vic.  cap.  J  7,  the  Chnrch  Wardens  and  Vestry  of  eyery  Church 
then,  or  thereafter  to  be  erected  in  the  Province  should,  when  elected,  be  » 
corporation  by  the  name  of  the  Bector,  Chnrch  Wardens  and  Vestry  of  the 
parish  to  which  they  belonged ;  and  in  case  of  the  death  or  absence  uom  the 
Province  of  any  Bactor,  or  where  no  Bector  had  been  appointed,  the  Church 
Wardens  and  Vestry  iJionld  have  the  same  power  and  anthority  as  were 
given  to  Bectors,  Church  Wardens,  and  Vestry ;  and  that  all  snits  and  pro- 
ceedings by  them  should  be  done  and  prosecuted  in  the  name  of  the  Bector, 
Chnrch  Wajrdens  and  Vestry.     Prior  to  1849  a  church  had  been  built  in  the 
parish  of  Andover,  and  a  missionuy  clergyman  of  the  Church  of  England 
appointed  to  the  parish.    Chnrch  Wardens  and  Vestrymen  were  elected  for 
the  parish  in  the  year  1850,  and,  generally,  in  each  snoceedingyear  up  to  the 
time  of  bringinffthis  action. 
In  the  year  1851),  B.  went  into  possession  of  the  land  in  dispute  by  pennission 
of  one  of  the  Vestrymen  of  the  parish,  and  continned  in  possession  tiU  the 
time  of  bis  death  in  March,  1809,  acting  as  sexton  of  the  Cnnrch,  and  taking 
care  of  it.    His  widow  and  children  remained  in  possession  after  his  death — 
the  widow  taking  care  of  the  Church,  as  her  husband  had  done.    In  Novem- 
ber, 1869,  the  widow  entered  into  a  written  agreement  with  the  missionary 
in  charge  of  the  parish,  by  which  she  agreed  to  pay  a  nominal  rent  for  the 
land  in  qnestiou  to  the  Bector  of  the  parish  for  one  year.    She  remained  in 
possession  for  ten  years,  taking  care  of  the  Church,  as  befori^  and  then  went 
away,  leaving  one  of  her  children  (the  defendant)  in  possession. 
In  1871  the  Umds  which  had  been  granted  in  trust,  as  above,  were  by  Act  of 
Assembly  vested  in  the  Diocesan  Church  Society  on  the  same  trusts ;  and  in 
the  following  year  (1872)  the  Church  Society  conveyed  the  land  in  dispnte 
to  the  lessor  of  the  plaintiff.    A  certified  copy  of  the  deed  was  put  in  evidence 
under  the  ConsoL  Statutes  cap.  74,  sec  14,  upon  an  affidavit  of  the  Vestry 
Clerk  of  the  corporation  stating  that  the  original  deed  was  not  in  his  posses- 
sion, and  he  dia  not  know  where  the  same  could  be  found.    Affidavits  to 
the  same  effect  were  made  by  the  Missionary  of  the  parish,  and  by  the 
Chnrch  Wardens  and  Vestrymen,  with  the  exception  of  one  who  had  left 
the  Province. 
Htld : — 1.  That  though  no  Rector  had  been  appointed  to  the  parish,  the  elec- 
tion of  Church  Waraens  and  Vestrymen  create^  a  corporation  bv  the  terms 
of  the  Act ;  that  the  title  to  the  land  vested  in  such  corporation  bv  the  deed 
of  the  Church  Society,  and  that  they  could  sue  in  the  name  of  the  Rector, 
Church  Wardens  and  Vestry. 
2l  That  if  B.  was  a  tenant  at  will  of  the  plaintiffs  and  not  a  mere  servant, 
their  risht  of  entry  not  being  barred  at  the  time  of  his  death  in  1869,  the 
entry  of  the  missionary  in  charge  in  that  year,  and  leasing  the  land  to  the 
widow,  determined  such  tenancy  at  will,  and  destroyed  the  continuity  of 
possession  from  B.  to  the  defendant,  and  prevented  the  operation  of  the 
statute  of  limitations. 
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^SS6.       shall  be  absent  from  the  Province,  or  unable  to  attend  the  elec- 

RxcTOB,  &G.,  tion,  the  persons  qualified  to  be  elected  Church  Wardens  and 

OF     DovKR  Vestrymen,  or  to  vote  at  such  elections,  shall  notwithstanding 

KuiNXDT.    such  vacancy  or  absence,  be  authorized  to  meet  together  in  such 

Au^Ta  J.     Parish  and  elect  Church  Wardens  and  Vestrymen. 

This  Act  was  repealed  by  the  Revised  Statutes  of  the  Pro- 
vince, which  came  into  force  on  the  1st  August,  1854,  and  its 
several  provisions  substantially  re-enacted  by  cap.  107  of  those 
statutes. 

The  land  in  dispute,  with  a  number  of  the  tracts  was 
granted  by  the  Crown  in  1837,  to  the  Chief  Justice  and  other 
officials  of  the  Province,  and  their  successors  in  office,  in  trust, 
to  be  conveyed  to  the  corporations  of  the  Church  of  England 
in  the  Parishes  where  the  lands  were  situated,  whenever  such 
corporations  should  be  legally  established,  as  glebes  for  the  use 
of  the  Sectors  or  Ministers  of  the  churches  in  such  Parishes 
respectively. 

By  an  Act,  34  Vic,  cap.  76,  the  lands  so  granted,  (except  cer- 
tain portions  which  had  been  sold  by  the  said  trustees)  were 
transferred  to,  and  vested  in,  the  Diocesan  Church  Society  of 
the  Province,  to  be  held  upon  the  same  trusts,  and  for  the  same 
uses  and  purposes  as  were  declared  in  the  grant  to  the  Chief 
Justice  and  others;  and  the  Diocesan  Church  Society,  by  a 
deed  dated  the  4th  July,  1872,  conveyed  the  land  in  question 
to  the  lessors  of  the  plaintifi*— the  Rector,  Church  Wardens  and 
Vestry  of  Trinity  Church  in  the  Parish  of  Andover. 

It  appeared  that  there  never  had  been  a  rector  appointed  to 
the  Parish  of  Andover ;  but  there  was  a  church  there  called 
Trinity  Church,  and  a  resident  Missionary  of  the  Church  of 
England — ^the  Bev.  Mr.  McQivem — ^prior  to  1849,  and  there 
was  some  evidence  that  Church  Wardens  and  Vestrymen  for 
that  church  had  been  elected  from  time  to  time,  prior  to  that 
date.  In  January,  1849,  the  Bev.  Mr.  Hanford,  a  clergyman  of 
the  Church  of  England,  was  appointed  Missionary  at  Andover, 
and  went  to  reside  there,  continuing  there  for  ten  years.  On 
Easter  Monday,  1850,  an  election  of  Church  Wardens  and 
Vestrymen  took  place,  and  on  several  occasions  afterwards  dur- 
ing his  incumbency,  though,  apparently,  not  eveiy  year.  Mr. 
Hanford  was  succeeded  in  September,  1869,  by  the  Bev,  Mr. 
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Street,  who  remained  in  charge  of  the  Parish  until  1870 ;  and        ^^86. 
during  his  time  there  were  meetings  of  the  Parishioners  during  Bsctob,  &c, 
several  years  on  Easter  Monday  for  the  election  of  Church  ®'     ^^^** 
Wardens  and  Vestrymen.    Mr.  Street  was  succeeded  by  Eev.  Mr.    Kmkwidt. 
Hoyt,  the  present  Missionary  in  charge,  and  since  his  appoint-     AUan,  a  J. 
ment  there  appear  to  have  been  annual  elections  of  Church 
Wardens  and  Vestrymen,  down  to  the  year  1884,  inclusive. 

The  land  in  dispute  was  about  nine  miles  distant  from  the 
Parish  Church,  and  wits  only  partially  cleared.  There  was  a 
small  house  upoii  it,  and  a  church  in  which  services  were  held 
occasionally  by  the  Missionary  in  charge  of  the  Parish. 

In  the  latter  part  of  April,  1849,  a  woman  named  McCrea 
was  let  into  possession  of  the  house  by  Mr.  Hanford,  under  a 
written  agreement  to  hold  till  the  Ist  May,  1850.  She  left  the 
house  at  the  termination  of  her  tenancy,  and  a  short  time  after- 
wards a  man  named  Blake  went  into  the  occupation  of  the 
house  by  permission  of  Mr.  Baird,  one  of  the  elected  Vestry- 
men of  the  Parish,  who  lived  near  the  property.  It  did  not 
clearly  appear  on  what  terms  Blake  was  let  into  possession,  nor 
whether  the  acting  Church  Wardens  and  other  Vestrymen 
knew  of  his  occupation ;  but  he  acted  as  sexton  of  the  church, 
cutting  the  wood  for  it,  making  the  fires,  and  taking  care  of  the 
church.  Blake  remained  in  possession  of  the  house  and  a  por- 
tioB  of  the  land  till  his  death,  in  March  1869,  after  which,  his 
widow  and  three  daughters  remained  there — the  widow  con- 
tinuing to  take  care  of  the  church,  and  make  the  fires,  as  her 
husband  had  done.  In  November,  1869,  the  Rev.  Mr.  Street, 
the  Missionary  then  in  charge  of  the  Parish,  went  upon  the 
land,  and  made  an  arrangement  with  Mrs.  Blake,  the  widow, 
respecting  the  occupation  of  it,  and  she  signed  a  paper  by 
which  she  agreed  to  pay  to  the  Rector  of  the  Parish  of  Andover 
five  shillings,  as  a  rent  for  that  part  of  the  glebe  in  the  said 
Parish  then  occupied  by  her,  for  a  year  from  the  1st  December, 
then  next,  and  to  give  up  possession  at  the  end  of  the  year.  She 
remained  in  possession  several  years  after  the  expiration  of  this 
lease,  taking  care  of  the  church  and  making  the  fires,  and  left 
the  house  about  the  year  1879,  leaving  one  of  her  daughters, 
who  bad  married  the  defendant  Kennedy,  in  possession ;  and 
ihey  now  claimed  the  property,  or  a  part  of  it,  by  adding  their 
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iB86.        possession  to  that  of  Blake,  the  father  of  the  female  defendant 
RivmiB,  &c.,      The  principal  question  to  be  decided  is,  whether  there  was  a 
ofAndover  (joi^Qya^^Qn  in  the  Parish,  called  the  Rector,  Church  Wardens 
Kennedy,    and  Vestry  of  Trinity  Church  in  the  Parish  of  Andover  ? 
AiimTc.  J.         I  think  that  by  the  express  language  of  the  Act  9  Vic.,  cap. 
17,  such  a  corporation  was  created  by  the  election  of  Church 
Wardens  and  Vestrymen,  though  no  rector  had  been  appointed 
to  the  Parish.    Admitting  that  there  was  not  sufficient  evidence 
of  the  election  of  Wardens  and  Vestrymen  prior  to  Easter,  1850, 
it  was  proved  that  there  was  such  an  election  at  that  time, 
when  Mr.  Hanford  was  in  charge  of  this  Parish ;  and  that,  un- 
der the  Act,  would  create  a  corporation ;  and  the  corporation 
having  been  so  created,  and  Church  Wardens  and  Vestrymen 
afterwards  elected  from  time  to  time,  the  conveyance  by  the 
Diocesan  Church  Society  in  1872  to  that  corporation  by  the 
name  of  the  Rector,  Church  Wardens  and  Vestry  of  Trinity 
Church,  &c.,  vested  in  them  all  the  title  to  the  land  in  dispute 
which  the  Diocesan  Church  Society  had  under  the  Act  34  Vic., 
cap.  76. 

Then,  have  the  lessors  of  the  plaintiff  lost  their  right  to  the 
possession  of  the  property  by  not  bringing  their  action  within 
twenty  years  after  their  right  of  entry  accrued  ? 

Under  any  circumstances,  and  admitting  that  Blake  was  in 
possession  as  a  tenant  at  will,  and  not  as  a  mere  servant  of  the 
corporation,  their  right  of  entry  would  accrue  in  1851,  at  the 
end  of  a  year  after  the  commencement  of  his  tenancy,  and,  of 
course,  their  right  would  not  be  barred  at  the  time  of  his  death 
in  March,  1869.  But  the  defendants  contend  that  on  his  death, 
Blake  had  a  right  which  descended  to  his  heirs,  of  whom  the 
female  defendant  is  one,  and  that  she  is  entitled  to  add  her 
possession  of  about  fourteen  years,  to  that  of  her  father's,  and 
that  thereby  the  plaintiffs'  right  is  barred.  The  answer  to  this 
by  the  plaintiffs  is,  that  after  Blake's  death,  in  November, 
1869,  the  corporation,  by  Mr.  Street,  made  an  entry  on  the 
land,  and  did  an  act  of  ownership  which  determined  the  ten- 
ancy at  will,  and  created  a  new  tenancy  in  the  widow,  and  that 
the  defendants  have  not  had  twenty  years  possession  since  that 
tenancy  terminated :  and  this  was  the  view  taken  by  the  learned 
Judge  at  the  trial 
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I  think  the  leasing  the  land  to  the  widow  was  an  act  entirely        ^^86. 
inconsistent  with  any  claim  of  the  heirs  of  Blake,  and  destroyed  Rsotob,  ko., 
the  continuity  of  possession  which  the  defendants  must  make  o'-^^^" 
out  in  order  to  establish  their  title ;  and,  assuming  that  what    Kutnidt. 
Mr.  Street  did  would  enure  to  the  benefit  of  the  corporation,     Aiiea,  c  j. 
and  that  his  act  has  been  adopted  by  them,  I  think  their  right 
of  entr)^  would  not  accrue  till  after  the  expiration  of  the  lease 
to  Mrs.  Blake,  in  December,  1870. 

Though  Mr.  Street  was  not  the  Rector  of  the  Parish,  he  had 
an  interest  in  the  land  in  dispute,  as  the  glebe  of  the  Parish, 
because  the  grant  of  it  to  the  Chief  Justice  and  others,  was  for 
the  benefit  of  the  rector,  or  mvniater  ;  and  the  church  corpora- 
tion would  also  have  an  interest  in  it,  because  the  title  was  in 
them,  and  the  rents  and  profits  of  it  would  assist  in  the  support 
of  the  rector  or  minister ;  and,  in  case  the  mission  became  vacant, 
they  would  have  the  charge  and  control  of  it  after  the  convey- 
ance was  made  to  them ;  and  I  think  they  have  adopted  the  act 
of  Mr.  Street  by  bringing  this  action,  and  relying  upon  his 
arrangement  with  Mrs.  Blake. 

I  do  not  think  the  fact  of  Mr.  Street  making  the  rent  pay- 
able to  the  rector  of  the  Parish,  instead  of  the  missionary,  alters 
the  character  and  effect  of  his  act.  The  rent  was  merely  nomi- 
nal ;  and  his  object,  no  doubt,  was  to  have  a  written  acknow- 
ledgment by  the  person  in  possession  that  the  land  she  was 
occupying  belonged  to  the  church,  and  not  to  herself.  It  is 
called  **  the  glebe"  in  the  agreement,  and  it  was  proved  to  be 
the  only  glebe  land  in  the  Parish. 

I  think  there  is  nothing  in  the  objection  to  the  admission  of 
the  minutes  kept  by  Mr.  McQivem.  They  were  quite  unim- 
portant, and  the  facts  probably  intended  to  be  proved  by  them 
were  much  more  satisfactorily  proved  by  other  evidence  of 
living  witnesses.  Nor  do  I  think  that  it  was  necessary  to  pro- 
duce the  affidavits  of  every  member  of  the  corporation  to  show 
that  the  original  deed  was  not  in  their  possession  or  under  their 
control.  I  think  the  affidavit  of  the  Vestry  clerk  was  sufficient 
for  that  purpose. 

I  also  think  there  is  no  force  in  the  objection  that  the  action 
shoald  have  been  brought  in  the  name  of  the  rector,  or  of  the 
Diocesan  Church  Society.    I  do  not  see  how  an  action  could 
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^^S6.        be  maintained  in  the  name  of  the  rector  of  the  Parish,  when 
Rector,  fto.,  there  never  had  been  a  rector ;  nor,  in  the  name  of  the  Diocesan 
^DovRB  ^hm^jj  Society,  when  that  body  had  conveyed  all  its  right  and 
Kkhnkdt.    title  in  the  property  to  these  lessors  of  the  plaintiff  in  1872. 
AUen,  c.  J.         On  the  substantial  points  in  the  case  I  think  the  lessors  of 
the  plaintiff  are  entitled  to  succeed ;  but,  as  the  affidavit  used 
to  account  for  the  non-production  of  the  original  deed  from  the 
Church  Society,  was  in  my  opinion,  not  entitled  to  be  read,  I 
think  the  verdict  was  wrong,  and  that  a  new  trial  should  be 
granted.    It  was  agreed  at  the  trial  that  a  nonsuit  should  be 
entered  if  the  Court  should  think  the  deed  was  improperly  ad- 
mitted.   I  think  it  would  meet  the  justice  of  the  case  if  a  new 
trial  was  granted  instead  of  a  nonsuit — the  plaintiff  paying  the 
costs  of  the  former  trial. 

Wetmore,  J.  This  motion  is  to  enter  a  nonsuit,  or  for  new 
trial.  The  ground  of  nonsuit  upon  which  leave  was  reserved,  was 
the  improper  reception  in  evidence  of  the  deed  from  the  Dio- 
cesan Church  Society  to  the  lessors  of  the  plaintiff.  Objec- 
tions to  the  evidence  were :  1st,  The  omission  of  the  name  of 
one  of  the  Vestrymen  in  the  affidavit,  that  the  original  convey- 
ance was  not  under  the  control  of  the  party,  as  required  by  sec 
14,  cap.  74  Consol.  Statutes,  in  order  to  get  in  evidence  a  certified 
copy  of  the  conveyance.  2nd,  That  the  place  where  the  affi- 
davit was  sworn,  was  not  stated  in  the  jurat 

As  to  the  first  objection :  sec.  14  requires  "  before  any  such 
copy  shall  be  allowed,  it  shall  appear  to  the  Court  by  affidavit 
that  such  original  conveyance,  is  not  under  the  control  of 
the  party,  and  that  he  does  not  know  where  the  same  may  be 
found."  The  term  "he,"  must  mean  the  party  seeking  to  get  the 
copy  in  evidence,  plaintiff  or  defendant,  as  the  case  may  be ;  so 
the  affidavit  must  be  that  of  the  party  to  the  suit  who  seeks 
to  get  in  the  evidence;  and  "party"  to  the  suit  must  include 
alt  the  plaintiffs  or  defendants.  The  affidavit  of  one  plaintiff 
or  defendant,  I  think,  would  not  be  sufficient  where  there  is 
more  than  one  plaintiff  or  defendant.  It  is  said  that  the  affidavit 
of  the  Vestry  clerk  remedies  the  difficulty,  if  existing:  but  I  do 
not  think  so.  Burns'  Justice  (25  ed  )  vol.  1,  page  586.  It  is 
usual  for  the  Vestry  to  appoint  a  Vestry  clerk  for  the  better 
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management  of  the' duly  that  devolves  upon  them.  But  this  ^^^- 
office  is  of  a  merely  private  nature.  I  do  not  see  what  making  Rector,  Ac., 
an  affidavit  of  this  description  has  to  do  with  the  duty  that  ^»^^^«* 
devolves  upon  a  Vestry  clerk  in  his  ordinary  capacity.  48  Vic,  Ksnhmdt, 
cap.  36,  (Acts  1885),  sec.  45,  speaks  of  a  receipt  from  the  Vestry  wetmon,  j. 
clerk  ;  sec  20  also  mentions  receipt  from  the  Vestry  clerk.  I 
do  not  discover  Vestry  clerk  mentioned  in  any  other  part  of 
this  Act.  Receipt  of  Vestry  clerk  is  also  mentioned  in  repealed 
Act  32  Vic,  cap.  6,  sec.  5.  I  have  not  discovered  it  mentioned 
in  any  other  of  the  Acts  relating  to  the  Church  of  England. 
Cap.  27  of  45  Vic,  (Acts  1882,)  provides  that  in  a  case  where  a 
person  who  resides  out  of  the  Province  is  desirous  of  giving  in 
evidence  a  certified  copy  of  a  deed,  his  agent  in  the  Province, 
or  his  attorney  in  the  suit,  may  make  an  affidavit  of  the  non- 
residence  of  such  person,  and  that  he,  the  attorney  or  agent,  as 
the  case  may  be,  has  not  possession  of  the  original  deed,  and  does 
not  know  where  the  same  is  or  may  be  found,  and  that  he  has 
reason  to  believe  that  such  person  hasnotthe  original  deed  in  his 
possession,  and  does  not  know  where  the  same  is  or  maybe  found. 
This  is  the  only  provision  that  I  am  aware  of  for  admitting  affi- 
davit of  any  other  than  the  party  to  the  suit  Non  constat, 
but  that  the  Vestrjrman  whose  name  is  omitted  from  the  affi- 
davit may  actually  have  the  original  deed  in  his  possession, 
or  he  may  know  where  it  may  be  found.  See  McCormack  v. 
McBride  (1).  In  that  case  the  affidavit  stated  that  the  original 
deed  from  John  Boyle  to  John  Qrant,  dated,  &c,  and  the  orginal 
deed  made  by  John  Grant  to  Wm.  Bell,  dated,  &c.,and  also  the 
original  deed  from  John  Qrant  to  James  Qrant,  dated,  &c,  cer- 
tified copies  of  which  were  annexed  marked  A  B.  and  C.  respective- 
ly were  not  under  his  control,  and  he  did  not  know  where  the 
same  might  be  found  A  majority  of  the  Court  were  of  opinion 
that  the  affidavit  was  insufficient,  and  held  that  the  legal  con- 
struction of  the  affidavit  was  not  that  neither  of  the  original 
deeds  was  in  plaintiff's  possession.  This,  to  my  mind,  somewhat 
rigid  requirement  of  compliance  with  the  literal  terms  of  the 
Act,  confirms  my  present  opinion  which  might  well  be  influ- 
enced by  this  majority  judgment  in  that  case.  As  sustaining 
this  objection  would  tend  more  to  impeding  than  advancing 
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Ig^*       the  administration  of  justice,  I  am  very  glad  a  majority  of  tho 
Reotob,  &c.,  Court  do  not  take  my  view  of  it. 
ofAndovkb       ^  ^  j.j^^  pj^^  ^f  j^^j^g  ^Yie  affidavit  not  being  stated  in 

Kknnidy  the  jurat:  in  Banhin  v.  Dowries  (1),  where  the  jui-at  omitted  to 
we^^,  J.  state  the  place  where  an  affidavit  taken  before  a  commissioner 
was  sworn,  the  Court  would  not  allow  it  to  be  read.  The  report 
on  this  point  is  very  brief.  It  is  as  follows :  "In  the  course  of 
the  application,  Botsford,tor  the  defendant,  objected  to  aa  affi- 
davit produced  for  plaintiffs,  because  the  jurat  omitted  to 
state  the  place  where  the  affidavit  was  sworn,  and  this  objec- 
tion was  sustained  by  the  Court,  who  would  not  therefore  suf- 
fer the  affidavit  to  be  read."  It  does  not  appear  that  any 
authorities  were  cited,  or  any  argument  one  way  or  the  other 
addressed  to  the  Court.  Tidd.  (9th  ed.)  494 :  Jurat  of  affi- 
davits should  state  where,  when  and  before  whom  they  were 
sworn.  Chit.  Arch.  (8  ed.)  1453 :  The  time  of  swearing  the 
affidavit  must  be  stated  in  the  jurat,  so  must  the  place  where  it 
is  sworn,  if  sworn  before  a  commissioner :  citing  Bex  v.  Cock- 
shaw  (2);  Bex  v.  West  BlAvtig  of  Yorkshire  (3);  Boyd  v. 
Straker  (4) ;  Caas  v.  Caaa  (5) ;  Tliomas  v.  Stawnaway  (6) ; 
Sym/nier  v.  Waaon  (7). 

In  Bex  V.  West  Biding  of  Yorkshire,  per  curiam,  it  is  the  con- 
stant practice  to  state  the  place  where  the  affidavit  is  taken  by 
which  oae  medium  is  afforded  to  tho  Court  of  referring  to  their 
records  and  ascertaining  that  the  person  taking  it  is  a  commis* 
sioner.  In  the  case  cited,  K&rmet  cmd  Avon  Company  v. 
Jones  (8),  a  venue  was  given  where,  if  the  affidavit  were  false, 
the  perjury  was  committed;  but  here  non  constat  that  the 
affidavits  were  not  taken  on  the  high  seas.  To  dispense  with 
those  forms  is  only  to  get  into  uncertainty  and  mischief  and  by 
a  strain  of  jurisdiction  to  help  parties  through  that  which  they 
ought  to  look  to  themselves.  Notwithstanding  all  this,  I  think 
the  on^ission  of  place  in  the  jurat  did  not  render  the  affidavit 
inadmissible.  In  French  v.  Bellew  (9),  Lord  Ellenborough  says : 
The  only  question  is  this,  whether  in  the  exercise  of  our  dis- 
cretion we  must  not  presume  that  the  Chief  Justice  of  Ire- 
land  acted  within  that  jurisdiction  within  which  alone  he  was 

(1)1  Kerr8&  (4)  7  Price 602.  (7)ia&P.  106. 

»)2N.&11S78.  (5)lD.AL.0g6.  (8)7T.R.467. 

(8)8M.  AS.49S.  (6)2D.&L.1U.  (0)  1  H  A  a  802. 
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competent  to  act,  viz :  by  taking  the  affidavit  and  subscribing  ^sse. 
his  name  to  it  in  Ireland.  I  think  we  cannot  presume  that  he  Rictor,  Ac., 
acted  in  this  case  out  of  his  jurisdiction.  When  Rankin  v.  ^'  w)vib 
Downes  was  decided,  the  Act  3  Vic,  cap.  51,  had  not  been  en-  Kikkkdt 
acted.  Section  1  enacts  that  all  commissioners  heretofore  made  wetmor^  j. 
by  the  said  Chief  Justice  and  Justices  shall  be  good  and  valid, 
notwithstanding  any  such  commission  be  general  and  not  con- 
fined to  any  one  count}'.  Section  2  :  Commissions  may  issue 
either  with  limitation  to  any  one  or  more  counties  in  the  Pro- 
vince, or  without  any  such  limitation,  as  to  them  in  their  dis- 
cretion may  seem  meet.  With  this  power  to  issue  unlimited 
commissions,  I  do  not  see  why  this  Court  should  not  well  pre- 
sume that  the  c6mmissioner  who  took  the  affidavit,  acted  within 
his  jurisdiction  in  taking  the  affidavit,  as  well  as  in  the  case 
where  the  Chief  Justice  of  Ireland  took  the  affidavit,  more  par- 
ticularly in  view  of  the  case  of  Halifax  Banking  Company  v. 
Smith  (1).  In  that  case  the  affidavits  for  bail  purported  to 
have  been  sworn  before  John  Lewis  a  commissioner  of  the 
Supreme  Court  Affidavits  were  adduced  shewing  that,  on 
search  at  the  clerk's  office,  as  far  back  as  1844,  no  appointment 
of  Mr.  Lewis  as  commissioner  was  to  be  found ;  and  further 
that  Mr.  Lewis  being  asked  if  he  was  appointed  a  commissioner, 
stated  that  all  he  knewabout  it  was  that  he  saw  his  appointment 
in  McMillan's  almanac.  The  affidavit  also  shewed  that  Mr. 
Lewis  told  the  party  applying  to  him  to  be  sworn  that  he  was 
not  sure  whether  he  was  appointed  or  not  These  affidavits 
were  not  very  satisfactorily  answered,  the  principal  statement 
being  that  Mr.  Lewis  had  acted  as  a  commissioner  for  a  number 
of  years.  The  Court  held  that  the  search  had  not  gone  far 
enough  back  to  shew  Mr.  Lewis  was  not  a  commissioner,  and 
it  would  .be  presumed  he  was  a  duly  appointed  commissioner 
and  had  acted  within  his  jurisdiction.  I  am  of  opinion  the 
presumption  in  this  case  should  be  in  favor  of  the  admission 
of  the  affidavit  in  evidence.  The  rule  in  the  Common  Pleas 
that  the  Court  will  recognize  its  own  officers  as  acted  upon  in 
Sharp  V.  Johnson  (2),  is,  I  think,  the  most  satisfactory  one. 
The  same  rule  has  to  a  certain  extent  been  recognized  in  the 
King's    Bench.      See  Bex,    v.     West  RidiTig  of  Yorkshire. 

(1)  S  H.  Bw  Bep.  eiO.  (2)  4  DowL  824, 
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18^       Stating  the  place  affords  one  medium  to  the  Court  of  re- 

Bbctob,  fta,  ferring  to  their  records  and  ascertaining  that  the  persqn  taking 

or    J^^^**  it  ia  a  commissioner.    This  would  scarcely  have  been  so  posi- 

Kksvkdt.    tively  and  broadly  stated  if  a  rigid  rule  or  course  of  practice 

wetawe^  J.    had  been  established  that  the  Court  would  not  look  to  its  own 

records  to  ascertain  the  appointment  of  its  own  officers.    As  to 

the  sufficiency  of  the  evidence,  if  properly  admitted,  to  support 

title  of  lessors  of  the  plaintiff)  I  think  there  was  evidence  to 

support  the  establishment  of  the  church  corporation ;  whether 

there  was  a  rector  or  not,  I  think  immaterial    Doe  dem  Rector 

of  Trinity  Church  v.  Guiow  (1).    Indeed  my  impression  is,  that 

this  point  was  pretty  well  disposed  of  at  the  argument    None 

of  the  other  objections  in  my  opinion  can  prevail  to  disturb 

the  verdict. 

Palmer,  Fraser  and  Tuck,  J  J.,  concurred  in  the  judgment 
of  the  learned  Chief  Justice,  except  as  to  the  sufficiency  of  the 
jurat  of  the  affidavit ;  their  opinion  being  that  it  was  sufficient 

EiNQ,  J.,  not  having  heard  the  argument,  took  no  part 

Few  trial  refused. 


(1)  1  All.  & 
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HANNIGAN  v.  BURGESS.  1888. 


Summary  conviction — Diatress  Warrant — Seizure  under — Proceedings 
in  right  of  the  Crown— Replevin — Removal  from  CcnvrUy  Court 
tmder  Ccnsol.  Statutes  cap.  37,  sec,  201 — Certiorari — Goods  in 
custody  of  the  law, 

A  difltras  to  enfoioe  payment  of  a  fine  npNOn  a  conviction  under  the  Canada 
Temperanoe  Act^  is  not  a  proceeding  in  right  of  the  Crown— the  fine  bcdnff 
payaole  by  the  Dominion  Statute  49  Vic.  cap.  48,  and  the  Order  in  ConncS 
made  thereunder,  to  the  local  authority  bearing  the  expenee  of  enforcing  the 
law. 

Goods  seized  under  a  distress  warrant  for  non-payment  of  a  fine  imposed  by  a 
oonvictlon,  are  not  repleviable  by  the  person  against  whom  the  distress  issued, 
unless  the  magistrate  who  issued  it  aoted  without  jurisdiction. 

If  an  action  of  replevin  brought  in  a  County  Court  is  improperly  removed  into 
this  Court  under  the  Consol.  Statutes  cap.  37,  sec.  201,  the  plaintiff  should 
move  to  set  aside  the  order  for  removal. 

Quoere — ^Whether  an  order  to  remove  can  be  made  ex  parte. 

This  was  an  application  to  set  aside  a  writ  of  replevin  to  re- 
cover a  horse  taken  by  the  defendant  under  a  distress  warrant, 
issued  on  the  12th  November,  1886,  by  Jacob  Wortman,  Esq., 
Stipendiary  Magistrate  for  the  County  of  Westmorland,  upon 
a  conviction  made  by  him  on  the  9th  October  previous  against 
the  plaintiff,  for  having  unlawfully  sold  intoxicating  liquors 
contrary  to  the  provisions  of  the  second  part  of  the  Canada 
Temperance  Act.  The  application  was  made  on  the  ground 
that,  the  property  replevied  being  in  the  custody  of  law 
by  the  seizure,  replevin  would  not  lie. 

The  action  was  commenced  in  the  Westmorland  County 
Court,  and  was  removed  into  this  Court  by  a  writ  of  certiorari 
issued  under  a  fiat  of  His  Honor  Mr.  Justice  Palmer,  granted  at 
chambers  on  an  €0;  parte  application  of  the  defendant.  The 
ground  on  which  the  order  for  the  removal  was  obtained  was 
that  the  levy  under  the  distress  warrant  was  a  proceeding  in 
which  the  Queen  was  a  party,  or,  at  all  events,  that  the  dis- 
tress was  taken  in  right  of  the  Crown.  Sec.  201  of  cap.  37, 
Consol.  Statutes  was  relied  on  as  authorizing  the  removal. 

A  rule  nisi  having  been  granted, 

Oct  24, 1887.  JR.  B.  Smith  now  showed  cause.  This  is  not 
a  case  in  which  a  certiorari  should  have  gone  to  the  County 
Court,  and  the  proceedings  therefore  not  being  properly  before 
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1B88.  this  Court,  the  defendant  is  not  in  a  position  to  move  to  set 
Haknioan  aside  the  writ.  Sec  201  of  cap.  37  of  the  Consol.  Statutes 
BuBOKBs.  ^^^  ^^^  ^PP^y*  ^^^  Queen  is  not  a  party  to  the  suit,  nor  is 
the  distress  taken  in  right  of  the  Crown.  The  only  ground  on 
which  it  can  possibly  be  contended  that  such  is  the  case,  is  that 
the  horse  was  seized  under  a  distress  warrant  issued  upon  a 
conviction  in  a  qv/id  criminal  proceeding.  But  under  sec  22 
of  cap.  138  of  the  1st  Revised  Statutes  of  this  Province  which 
was  in  force  at  the  time  the  proceedings  were  taken,  the  penal- 
ties would  go  to  the  County  Treasurer  for  county  contingen- 
cies, and  not  to  the  Crown.  The  Revised  Statutes  of  Canada 
which  repealed  the  provisions  of  the  22nd  section,  did  not  come 
into  force  until  the  Ist  March,  1887,  and  it  h&s  not  a  retro- 
spective operation ;  therefore  the  penalty  would  not  go  to  the 
Crown  for  the  public  uses  of  Canada,  as  would  be  the  case  after 
the  bringing  of  the  Revised  Statutes  into  force,  but  would  go 
to  the  County  Treasurer.  It  will  be  contended  that  the  plain- 
tiff has  no  right  to  take  the  ground  that  ihe  certiorari  was 
improperly  granted,  but  that  he  should  have  moved  to  set  aside 
the  writ  of  certiorari.  That  would  possibly  have  been  the  best 
course,  but  it  is  submitted  that  the  plaintiff  is  not  now  pre- 
cluded from  taking  the  point,  and  if  the  Court  are  of  opinion 
that  the  certiorari  was  wrongly  issued,  they  will  not  now  set 
aside  the  writ  of  replevin,  which  is  not  properly  in  this  Court. 
The  Court  has  no  jurisdiction  to  set  aside  proceedings  which 
have  not  been  properly  removed  into  this  Court.  The  Magis- 
trate had  no  jurisdiction  to  issue  ihe  warrant  of  distress,  it 
being  bad  on  its  face.  [Allen,  C.  J.  The  warrant  might  be 
bad  and  still  the  Magistrate  might  have  jurisdiction.]  That 
replevin  will  lie  in  a  case  like  this,  see  Bacon's  Abr.  '*  RepLe- 
vin-"  (C);  Pritchard  v.  Stevena  (1);  Attorney-General  v. 
Brovm  (2) ;  Denton  v.  Boyle  (3). 

J.  A,  VanWart,  in  support  of  the  rule.  As  to  the  power  of 
a  Judge  to  issue  a  fiat  for  a  writ  of  certiorari,  see  Bacon's 
Abr.  "  Certiorari.**  The  writ  having  issued  and  the  pro- 
ceedings being  here,  the  Court  should  hear  this  application. 
The  provision  in  our  Summary  Convictions  Act  is  repealed  by 
the  Revised  Statutes  of  Canada,  and  now  the  penalties  go  to 

(1)6T.  R.52S.  (i)iawA08.a8&  (3)2N.  R.SML 
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the  Crown,  and  not  to  the  Municipality.    If  this  penalty  is  col-       ^^^' 
lected  nnder  the  warrant  it  will  go  to  the  Crown,  so  that  this    HAmrioAN 
is  a  distress  in  right  of  the  Crown,  and  this  action  comes  within     Buaans. 
section  201  of  cap.  37.    This  is  not  a  case  in  which  replevin  will 
lie.    The  horse  was  in  the  custody  of  the  law  and  could  not  be 
replevied  by  the  party  against  whom  the  distress  warrant  was 
issued.    See    Bacon's  Abr.  "Replevin"  (C.)    Hanington  v. 
Oirouard  (1);  Wilson  v.  Weiler  (2);  Graham  v.  Wetmore  (3). 

•  Cur.  adv.  wit 

The  judgment  of  the  Court  was  now  delivered  by 

Fbaseb^  J.  This  was  an  action  of  replevin  for  a  horse,  com- 
menced in  the  County  Court  of  the  County  of  Westmorland. 
It  appeared  that  the  horse  had  been  taken  by  the  defendant 
under  a  distress  warrant  issued  by  Jacob  Wortman,  Stipendiary 
Magistrate  for  the  County  of  Westmorland,  residing  in  the 
Town  of  Moncton,  upon  a  conviction  made  by  him  on  the  9th 
October,  1886,  against  Hannigan,  for  having  unlawfully  sold 
intoxicating  liquor  contrary  to  and  in  violation  of  the  second 
part  of  the  Canada  Temperance  Act,  1878. 

On  the  application  of  the  defendant  the  action  was  removed 
into  this  Court  by  a  writ  of  certiorari  issued  on  the  7th  Decem- 
ber, 1886,  upon  the  fiat  of  that  date,  of  Mr.  Justice  Palmer. 
The  fiat  was  granted  by  the  learned  Judge,  upon  an  ex  parte 
applioati<»i  to  him  for  the  purpose. 

The  cause  was  removed  because  it  was  alleged  that  it  was  a 
proeeeding  in  which  the  Queen  was  a  party ;  or,  at  all  events, 
a  proceeding  in  which  the  distress  was  in  right  of  the  Crown ; 
and  sec.  201  of  cap.  37  of  the  Consol.  Statutes  was  referred  to 
as  the  authority  for  the  removal  of  the  action  into  this  Court. 

It  was  contended  by  the  counsel  for  the  plaintiff  that  the 
case  was  not  one  for  the  issue  of  a  certiorari;  or,  if  it  was,  that 
the  certiorari  could  not  be  issued  ex  parte  upon  a  Judge's  fiat 

In  a  proper  case  for  removal,  whether  the  oertiorwri  should 
issue  upon  an  ex  parte  application  or  not,  does  not,  I  think, 
arise  in  the  present  case,  for  if  the  writ  was  upon  that  ground 
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^888.  improperly  issued,  iihe  correct  course  to  rectify  the  proceeding 
HAnivioAir  would  have  been  to  apply  to  quash  the  writ. 
BuRosBS.  ^^^  questions  are  raised  for  our  consideration :  Ist,  Whether 
the  facts  bring  the  case  within  sec.  201,  and  authorize  the  re- 
moval of  the  action  into  this  Court;  and  2nd,  Whether  the 
cause  having  been  removed  into,  and  being  now  in  this  Oourt, 
the  Court  should  set  aside  the  writ  of  replevin  because  the 
property  replevied  was  in  the  custody  of  the  law. 

Section  201  of  cap.  37  of  the  Consol.  Statutes  is  as  follows: — 

*'  When  the  title  to  lands  shall  come  in  question,  or  the  Queen 
be  a  party,  or  the  distress  be  taken  in  right  of  the  Crown,  no 
«  further  proceedings  shall  be  had  in  replevin  in  the  County 
Court,  but  the  same  shall  be  removed  by  certiorari  into  the 
Supreme  Court  by  the  party  who  wishes  to  proceed,  and  shall 
be  there  heard  and  determined." 

This  section  would  seem  to  refer  to  three  classes  of  cases,  all 
relating  to  property  which  may  be  the  subject  of  replevin ;  that 
is,  to  property,  the  right  to  which  may  bring  the  title  to  lands 
in  question,  or  to  property  in,  or  to,  which  the  Queen  may  have 
a  right,  or  to  property  distrained  upon,  where  such  distress  is 
taken  in  the  right  of  the  Crown.  The  present  is  not  a  case 
where  the  titl^  to  lands  comes  in  question.  Does  it  then  come 
under  that  class  where  the  Queen  is  a  party  ?  The  property 
taken  under  the  writ  of  replevin  was  not  the  property  of  the 
Queen,  or  property  for  which  she  could  maintain  an  action.  But 
granting  that  the  proceedings  which  resulted  in  the  convic- 
tion were  the  cause  of  the  seizure  of  the  property  under  the 
warrant,  was  the  Queen  a  party  to  such  proceedings  ?  I  am  at  a 
loss  to  understand  how  the  Queen  can  be  held  to  be  a  party  to 
the  proceedings  before  the  Stipendiary  Magistrate.  If  the 
penalty  belonged  to  the  Crown  (which  in  my  opinion  it  does 
not  for  reasons  which  I  will  hereafter  state),  there  might  be 
some  reason  for  holding  that  the  Queen  was  a  party  to  the  pro- 
ceeding. The  proceeding,  however,  is  one  for  an  offence  against 
the  Canada  Temperance  Act,  and  the  information,  hearing,  and 
conviction  are  all  had  under  Act  32  &  33  Vic,  cap.  31,  and 
amending  Act,  (the  Dominion  Summary  Convictions  Act.)  The 
proceedi^  are  not  taken  by  or  on  behalf  of  the  Queen,  but  at 
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the  instance  of  the  person  who  lays  the  information  and  prose-        1S88. 
cutes  it,  and  he.  and  not  the  Qaeen,  is  the  party  to  the  proceed-    Hannigan 

^'  BUBGESB. 

Then  is  the  distress  under  which  the  horse  was  taken,  a  dis- 
tress in  right  of  the  Crown  ?  It  is  somewhat  difficult  to  say 
what  is  meant  by  the  words  in  section  201,  *'  or  the  distress  be 
taken  in  right  of  the  Crown."  That  section  as  well  as'  the 
one  preceding  it,  and  several  sections  following  it,  all  deal  with 
the  action  of  replevin ;  and  looking  to  what  use  the  action  of 
replevin  was  formerly  chiefly  applicable,  it  might  be  said  that 
the  jeord  **  distress"  only  contemplated  a  distress  for  rent  or  the 
like,  for  which  distress  was,  if  not  the  only,  yet  the  common 
law  remedy  used  for  the  enforcement  of  the  right,  and  that  it 
vas  not  intended  to  apply  to  distress  as  mode  applicable  to  the 
enforcement  of  convictions  under  the  Summary  Convic- 
tbns  Act.  The  latter  distress  is  really  a  statutory  means  of 
levying  a  penalty  imposed  by  a  conviction :  in  other  words,  is  an 
execution  issued  by  a  Justice,  and  the  proceedings  un&er  such 
a  distress  are  entirely  different  from  those  under  a  distress  for 
rent,  for  damage  feasant,  etc. 

The  goods  seized  under  a  distress  issued  upon  a  conviction, 
are  sold  in  like  manner  as  goods  taken  under  a^./a.,  and  goods 
which  could  not  be  taken  under  a  distress  for  rent,  would  be 
liaUe  to  be  levied  upon  under  a  distress  issued  upon  a  con- 
vicGoxL  Hutdtvns  v.  Chomhera  (1).  But  assuming  that  the 
woidsof  section  201,  "^  distress  taken  in  right  of  the  Crown" 
apply  to  a  distress  issued  upon  a  conviction,  is  the  Crown  or 
its  rights  in  any  way  affected  under  the  distress  in  this  matter, 
so  ai  to  establish  that  it  is  a  "  distress  taken  in  right  of  the 
Crovn  ?"  This  must  depend  upon  the  fact  whether  the  moneys 
menfioned  in  the  distress,  or,  at  all  events,  the  penalty  to  be 
recovered  thereunder  would,  when  recovered,  go  to  the  Crown. 

Prior  to  the  coming  into  force  of  the  Bevised  Statutes  of 
GanaJa,  I  think  the  penalty,  when  recovered,  would  be  pay- 
able to  the  County  Treasurer  of  Westmorland  for  county 
oontiiigencies,  and  that  by  virtue  of  sec.  22  of  the  Summary 
Connctions  Act,  (1st  Bevised  Statutes  of  New  Brunswick,  cap. 
138,)  which  directs  that  all  sums  received  by  any  officer  under 
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^ft^'  any  proceedings  under  that  chapter,  shall  be  paid  by  him  to 
Havniqah  the  County  Treasurer  for  county  contingencies,  except  such 
BujMna  P^''^  thereof  as  any  person  might  be  legally  entitled  to.  And 
this  sec.  22  is  incorporated  in  the  Dominion  Summary  Con- 
victions Act,  1869,  so  far  as  relates  to  proceedings  taken  under 
the  last  mentioned  Act,  for  the  Act,  32  &  33  Via,  cap.  36, 
(D.)  which  repealed  the.N^ew  Brunswick  Summary  Convictions 
Act,  (Ist  Revised  Statutes,  cap.  138,)  in  relation  to  offences 
against  the  laws  of  the  Parliament  of  Canada,  excepts  sec  22, 
which  it  declared  should  apply  to  the  new  Summary  Convictions 
Act,  (i,  6.,  the  Dominion  Summary  Convictions  Act,  32  ij  33 
Vic,  cap.  31.)  Sec  1  of  the  Dominion  Act,  49  Vic,  cap.  48,  in- 
tituled "  An  Act  respecting  the  application  of  certain  fines  and 
forfeitures,"  enacts  that,  "  Where  no  other  provision  is  mad< 
by  any  law  of  Canada  for  the  application  of  any  fine,  penalty 
or  forfeiture  imposed  for  the  violation  of  any  such  law,  tie 
same  shall  belong  to  the  Crown  for  the  public  uses  of  Canada" 
Sec  2  enacts  that,  "  The  Governor  in  Council  may  from  tine 
to  time  direct  that  any  fine,  penalty  or  forfeiture  or  any  p<rr- 
tion  thereof,  which  would  otherwise  belong  to  the  Crown  for 
the  public  uses  of  Canada,  be  paid  to  any  provincial,  mmi- 
cipal  or  local  authority,  which  wholly  or  in  part  bears  die 
expenses  of  administering  the  law  under  which  such  ine, 
penalty  or  forfeiture  is  imposed,  or  that  the  same  be  appied 
in  any  other  manner  deemed  best  adapted  to  attain  the  objicts 
of  such  law,  and  to  secure  its  due  administraticm." 

Under  this  section,  the  Governor  in  Council  by  order  in 
Council  made  on  the  15th  November,  1886,  directed  that  all 
fines,  penalties  or  forfeitures  recovered  or  enforced  under  "fhe 
Canada  Temperance  Act,  1878,"  and  amendments  thereto,  wihin 
any  city  or  county,  or  any  incorporated  town  separatee  for 
municipal  purposes  from  the  county,  which  would  otherwise 
belong  to  the  Crown  for  the  public  uses  of  Canada,  be  pad  to 
the  treasurer  of  the  City,  incorporated  Town  or  County,  ai  the 
case  may  be,  for  the  purposes  of  the  said  Act 

Tho  Revised  Statutes  of  Canada  which  came  into  force  on 
the  1st  March  last,  repealed  sec  22  of  cap.  138  of  the  Betised 
Statutes  of  New  Brunswick,  so  far  as  related  to  the  application 
of  fines,  penalties  or  forfeitures  under  any  Act  of  the  Parliaaent 
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of  Canada,  and  directed  that  the  same  should  belong  to  the       ^8^- 
Crown  for  the  public  uses  of  Canada,  with  the  power  to  the    Hanmigait 
Governor  in  Council  to  direct  that  they  be  paid  to  any  Pro-     BuaoBaa 
vincial,  Municipal  or  local  authority,  as  set  forth  in  sec.  2  of 
the  Dominion  Act,  49  Vic,  cap.  48,  already  referred  to. 

Under  these  various  Acts  it  is  clear  that  when  the  fine  in  this 
prosecution  was  imposed,  on  the  9th  October,  1886,  it  would 
be  payable  to  the  Municipality  of  the  County  of  Westmorland 
under  sec.  22,  cap.  138  of  the  1st  Revised  Statutes  of  New 
Brunswick,  that  section  being  then  in  force,  the  Dominion  Act 
49  Yic.,cap.  48,not  affecting  it.  Afineso  imposed  under  any  pro- 
ceeding had  under  the  New  Brunswick  Summary  Convictions 
Act,  (Consol.  Statutes,  cap.  62,)  would  by  sec.  37  of  that  Act  be 
payable  to  the  Treasurer  of  the  Town  of  Moncton,  and  not  to  the 
Treasurer  of  the  County  of  Westmorland.  It  was  however 
urged  that  the  1st  Revised  Statutes  of  Canada  which  repealed 
sec.  22,  so  far  as  it  related  to  convictions  under  the  Dominion 
Summary  Convictions  Act,  iiad  a  retrospective  operation  and 
would  make  a  fine,  althougi  imposed  before  the  1st  March  last, 
if  not  then  collected,  payallle  to  the  Crown.  Assuming  this  to 
be  so,  which  I  by  no  means  admit,  the  order  of  the  Governor  in 
Council  of  the  15th  of  November,  1886,  would  in  that  view 
make  the  fine  in  this  case,  when  collected,  payable  to  the  Treas- 
urer of  the  Town  of  Moncton  and  not  to  the  Crown,  and  there- 
fore in  my  opinion  the  distress,  in  any  view  of  the  matter,  would 
not  be  a  distress  in  right  of  the  Crown ;  for  when  the  distress 
was  levied,  which  was  on  the  12th  day  of  November,  1886,  the 
fine  was  under  the  law  as  it  then  existed,  payable  to  the  Treas- 
urer of  the  County  of  Westmorland,  and  so  continued  payable 
until  the  1st  March  last,  and  by  the  repeal  of  sec.  22,  at  that 
date,  the  order  of  the  Governor  in  Council  would  apply  if  the 
law  is  to  be  applicable  to  the  appropriation  of  the  fine  when 
collected,  and  not  when  imposed,  and  after  the  1st  March  the 
fine  would  be  payable  to  the  Treasurer  of  the  Town  of  Moncton. 

The  cause  having  been  removed  into  this  Court,  (although  in 
my  opinion  it  was  not  removable),  ought  the  writ  of  replevin 
to  be  set  aside,  because  the  property  when  i*eplevied  was  in  the 
custody  of  the  law  ?  I  think  it  is  clear  that  where  goods  are 
taken  by  way  of  a  levy  as  for  a  penalty  on  a  conviction  under 
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1^^  a  statute,  replevin  will  not  lie  by  the  person  against  whom  the 
Hakmioan  execution  issued,  apd  whose  goods  have  been  taken  thereunder, 
unless  that  remedy  is  given  by  the  statute,  the  conviction  being 
conclusive  and  its  legality  not  questionable  in  replevin ;  FerUon 
V.  Boyle  (1) :  Wilson  v.  WeUer  (2) ;  FawoeU  v.  Fotdis  (3) ; 
but  if  there  be  a  total  want  of  jurisdiction  replevin  will  lie. 
Oeorge  v.  Chambers  (4).  In  the  present  case,  it  was  not  con- 
tended that  there  was  any  want  of  jurisdiction  in  the  Magis- 
trate who  issued  the  distress ;  but  the  replevin  was  brought 
ostensibly  to  try  the  legality  of  the  conviction.  This  cannot  be 
done  where  the  Magistrate  had  jurisdiction,  and  while  the  con- 
viction which  is  good  on  its  face  stands.  The  property  in  this 
case  being  in  the  custody  of  the  law  upon  the  taking  under  the 
distress,  was  not  the  subject  of  replevin  by  the  defendant  in 
the  conviction,  and  the  present  application  to  set  aside  the  writ 
was  the  proper  step  to  be  taken  by  the  defendant  in  this  suit : 
Hammgton  v.  Qirowird  (5);  and  therefore,  in  my  opinion,  the 
rule  should  be  made  absolute  to  set  aside  the  writ  of  replevin 
and  all  proceedings  had  thereunder\  with  costs. 

'  Rvle  ahsdvie. 


)SN.R.80B.  (8)7aaa8M.  (5)8  Pan.  161. 

)iB.*B.57.  (Sum.  aw.  m  i;»*ni«*«i. 
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THE  STAR  BJlDNEY  PAD  00.  v.  MCCARTHY.  1886. 


Foreign  judgment — Action  on — Service  a/  process  out  of  jurisdiction 
of  Foreign  Court — Appearcmce  by  defmdant  in  original  action — 
ConeoL  Stahtles  cap.  ^. 

In  an  action  on  a  foreign  jadgment,  it  is  a  good  plea  nnder  the  Ck>n8ol.  Statutes 
cap.  48,  that  the  delendant  was  not  served  with  process  in  the  suit  in  which 
Uie  judgment  was  obtained,  within  the  jurisdiction  of  the  Foreign  Court; 
that  the  contract  on  which  the  judgment  was  obtained  was  not  made  within 
the  jurisdiction  of  that  Ck>nrt^  nor  was  the  defendant  residing  therein  either 
at  tne  time  the  contract  was  made,  or  when  the  suit  was  commenced ;  and 
that  he  never  was  indebted  to  the  plaintifif  in  the  claim  on  which  the  judg- 
ment was  obtained ;— even  thon^^  the  defendant  had  appeared  in  that  action. 
(Wbtmokb,  J.,  dissenting). 

This  was  an  action  on  a  judgment  of  the  High  Court  of 
Justice  of  Ontario.  The  declaration  stated  that  the  plaintiffs 
commenced  an  action  against  the  defendant  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  of  Ontario,  in  which 
action  the  defendant  appeared,  and  that  such  proceedings  were 
thereupon  had,  that  on  the  19th  October,  1882,  it  was  adjudged 
by  the  said  Court  that  the  plaintiffs  should  recover  against  the 
said  defendant  the  sum  of  $5,950,  and  $120.94  for  their  costs^ 
which  sums  the  defendant  was  adjudged  by  the  Court  to  pay 
to  the  plaintiffit ;  and  which  judgment  still  remains  in  full  force, 
and  unsatisfied. 

The  defendant  pleaded,  that  the  alleged  judgment  was  a 
foreign  judgment,  and  tliat  he  was  not  personally  served  with 
the  first  process  in  the  suit  within  the  jurisdiction  of  the  Court 
where  the  said  judgment  was  obtained ;  that  the  contract  on 
which  the  judgment  was  obtained  was  not  made  within  the 
jurisdiction  of  the  said  Court';  and  that  he  (defendant)  was  not 
residing  or  domiciled,  nor  within  the  jurisdiction  of  the  said 
Court  either  at  the  time  the  said  contract  was  made,  or  at  the 
time  the  suit  was  commenced,  or  at  any  time  thereafter;  and 
that  he  never  was  indebted  to  the  plaintiffs  in  the  claim  on 
which  the  alleged  judgment  was  obtdned. 

The  plaintiffs  demurred  to  this  plea ;  and  the  question  for 
decision  was>  whether  the  defendant,  a  resident  in  this  Province, 
and  having  been  served  here  with  a  summons  issued  out  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice  in  Ontario, 
and  having  voluntarily  appeared  in  that  action,  and  judgment 
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18S6,       having  been  given  against  him,  was  thereby  precluded  from  set- 
StarKidnxt  ting  up  in  this  action  on  the  judgment,. any  defence  that  he 

Pad  Co.      qq^\^  hskve  pleaded  to  the  original  action  in  Ontario. 
McGartht.       The  decision  of  this  question  depended  upon  the  construction 
to  be  given  to  cap.  48  of  the  Consol  Statutes,  which  enacts  as 
follows : — 

''  In  any  action  now  pending,  or  hereafter  to  be  instituted  in  any 
Oourt  in  this  Province  on  a  foreign  judgment,  where  the  defendant 
was  not  personally  served  with  the  original  process  or  first  proceeding 
in  the  suit,  within  the  jurisdiction  of  the  Court  where  the  said  judg- 
ment may  be  obtained,  it  shall  be  competent  for  the  defendant  to 
enter  into  the  subject  matter  of  such  foreign  judgment,  and  to  avail 
himself  of  any  matter  of  law  or  &ct  which  would  have  been  available 
as  a  defence,  had  the  action  on  which  such  judgment  was  had  and 
obtained  been  originally  brought  and  prosecuted  in  any  of  the  Courts 
of  this  Province :  provided  always,  that  such  defence  be  pleaded,  or 
notice  thereof  be  given,  in  like  manner  as  is  required  by  the  course 
and  practice  of  the  Court  in  which  the  action  is  brought,  any  law, 
usage  or  custom  to  the  contrary  notwithstanding." 

Weldon,  Q.  C,  in  support  of  the  demurrer.  The  defendant 
having  appeared  to  the  original  action  and  submitted  to  the 
jurisdiction  of  the  Ontario  Court,  it  is  not  now  open  to  him  to 
avail  himself  of  any  matter  of  defence  that  was  pleadable  in 
that  Court.  It  is  immaterial  whether  he  was  personally  served 
with  process  within  the  jurisdiction  of  the  Ontario  Court  or 
not,  as  he  appeared.  Ocheembem  v.  Papdier  (1) ;  Ahouloff  v. 
Opp^nJvevmer  (2) ;  Idesayifyi  v.  Petrocociimio  (3) ;  Eousillon  v. 
BavsiUon  (4) ;  Copin  v.  Ada/mson  (5) ;  Vanqtielvn,  v.  B<mard 
(6) ;  Schibsby  v.  Westenholz  (t) ;  DeCosae  Briascic  v.  EoUkbane 
(8) ;  Godard  v.  Gray  (9) ;  Voi/net  v.  Barrett  (10) ;  Oyr  v.  San- 
facon  (11.)  If  a  party  served  with  an  irregular  process,  or 
even  if  not  served  with  a  process  at  all,  chooses  to  appear  in  an 
action  in  this  Court,  he  cannot  afterwards  have  the  process  set 
\tside,  or  successfully  claim  that  the  judgment  recovered  against 
him  in  such  action  is  not  binding;  or  if  an  action  is  brought 
against  a  foreigner  on  a  contract  that  did  not  arise  within  the 


(1)L.  R. 


L.  R.  8  Ch.  eO&  <6)  1  Exoh.  D.  17.  (9)  L.  B.  6  Q.  &  189. 

'"^  B.  D.  295.  (6)150.  B.  N.  S.  841.  (10)84  W.&  lei. 
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Province,  and  he  appears,  he  waives  the  ohjection  that  the 
Court  had  no  jurisdiction.    The  defendant  here  having  ap-  Star  Kidnvt 
peared  and  placed  himself  voluntarily  within  the  jurisdiction       ^\    • 
of  the  Ontario  Court,  has  waived  the  benefit  which  the  Act   McCaktht. 
gives  him,  and  he  will  be  estopped  from  now  seeking  to  get  the 
benefit  of  it.    This  principle  is  stated  in  Bigdow  on  Eatoppd. 
CSap.  48  of  the  Consol.  Statutes,  it  is  submitted,  does  not  take 
the  case  out  of  the  principle  established  by  the  authorities  re- 
ferred to.    As  to  the  construction  of  the  statute,  see  Twycross  v. 
Grant  (1) ;  Ex  parte  Walton  (2) ;  Ex  parte  Corbett  (8) ;  SuUi- 
van  V.  Mitealfe  (4) ;  Mersey  Sted  and  Iron  Co,  v.  Naylor  (5) ; 
Bankin  v.  Wddon  (6). 

Ba/rker,  Q,  C,  and  E.  McLeod,  Q.  C,  contra.  If  cap.  48  had 
not  been  enacted,  the  cases  cited  would  be  applicable.  It  must 
be  presumed  that  the  Act  was  intended  to  make  some  change 
in  the  law.  The  Legislature  might  have  made  the  Act  general, 
and  enacted  that  no  foreign  judgment  should  be  binding ;  but 
it  is  limited  to  cases  where  the  defendant  was  not  personally 
served  with  the  original  process  in  the  suit  within  the  jurisdie- 
tion  of  the  Court  in  which  the  action  is  brought  Foreign 
Courts  cannot  be  prevented  from  serving  their  processes  within 
the  Province,  but  the  L^islature  can  provide  that  judgments  in 
such  Courts,  obtained,  it  may  be,  under  a  difierent  law  of  evi- 
dence, shall  not  be  binding  on  the  property  here.  The  Act  was 
intended  togive  the  right  to  a  defendant  togotoa  foreign  country 
and  defend  his  property  there,  and  then  when  an  action  was 
brought  in  this  Province  upon  the  judgment,  to  again  avail  him- 
self of  every  matter  of  defence:  the  only  limit  to  such  right  being 
where  he  has  been  personally  served  with  the  process  in  the 
original  suit  within  the  jurisdiction  of  the  foreign  Court.  The 
"  language  of  the  Act  is  clear  and  unambigious,  and  the  only 
duty  of  the  Court  is  to  give  efiect  to  it.  Hardcastle  on  Stat. 
17 ;  Maxwell  on  Stat  3 ;  Story's  Conf.  of  Laws,  sec  586.  A 
similar  Act  was  passed  in  Ontario.    See  Wayddl  v.  The  Fro- 

(l)tC.  p.  D.  460.  (8)  14  Ch.  I).  122.  (6)  9  Q.  B.  D.  648. 

(i)17Ch.D.  74&  (4)6C.P.  D.  469.  (6)6AU.S2a 
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188^-       viwyud  Ins.  Co.  (1) :  BamecPs  Banking  Co.  v.  Reynolds  (2). 
Wddon,  Q.  C,  in  reply. 


Stab  Kidnst 
Pad  Co. 

MoCabtht. 


Cur.  adv.  volt 
The  following  judfjments  were  now  delivered : — 

Allen,  C.  J.  This  was  an  action  on  a  judgment  of  the  High 
Court  of  Justice  of  Ontario.  The  declaration  stated  that  the 
plaintiffs  commenced  an  action  against  the  defendant  in  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice  of  On- 
tario, in  which  action  the  defendant  appeared,  and  that  such 
proceedings  were  thereupon  had,  that  on  the  19th  October, 
1882,  it  was  adjudged  by  the  said  Court  that  the  plaintiffs  should 
recover  against  the  said  defendant  the  sum  of  S5,950,  and 
S120.94  for  their  costs,  which  sums  the  defendant  was  adjudged 
by  the  Court  to  pay  to  the  plaintiffs ;  and  which  judgment  still 
remains  in  full  force,  and  unsatisfied. 

The  defendant  pleaded,  that  the  alleged  judgment  was  a 
foreign  judgment,  and  that  he  was  not  personally  served  with 
the  first  process  in  the  suit  within  the  jurisdiction  of  the  Court 
where  the  said  judgment  was  obtained ;  that  the  contract  on 
which  the  judgment  was  obtained  was  not  made  within  the 
jurisdiction  of  the  said  Court ;  and  that  he  (defendant,)  was  not 
residing  or  domiciled,  nor  within  the  jurisdiction  of  the  said 
Court  either  at  the  time  the  said  contract  was  made,  or  at  the 
time  the  suit  was  commenced,  or  at  any  time  thereafter ;  and 
that  he  never  was  indebted  to  the  plaintiffs  in  the  claim  on 
which  the  alleged  judgment  was  obtained. 

The  plaintiffs  demurred  to  this  plea ;  and  the  question  for 
decision  is,  whether  the  defendant,  a  resident  in  this  Province, 
and  having  been  served  here  with  a  summons  issued  out  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice  in  Ontario, 
and  having  voluntarily  appeared  in  that  action,  and  judgment 
having  been  given  against  him,  is  thereby  precluded  from  set- 
ting up  in  this  action  on  the  judgment,  any  defence  that  he 
could  have  pleaded  to  the  original  action  in  Ontario. 

The  decision  of  this  question  depends  upon  the  construction 
to  be  given  cap.  48  of  the  Consol.  Statutes. 


(1)  21  u.  c,  Q.  B.  ei2. 


(2)  86  U.  C,  Q.  B.  2S6. 
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Apart  from  any  l^islation  on  the  subject,  the  conclnsiveness       ^^^' 
of  foreign  judgments  depends  upon  the  question  whether  the  Star  Kidhit 
foreign  Court  had  jurisdiction  of  the  subject  matter,  or  of  the         «. 
person  of  the  defendant,  or  whether  the  j  udgment  was  regularly  MoCamhy. 
obtained.    If  these  facts  existed,  the  judgment  was  conclusive    AUon,  a  j. 
on  the  defendant,  and  any  matters  of  defence  which  might 
have  been  pleaded  to  the  original  action,  could  not  be  pleaded 
to  an  action  on  the  judgment.    In  2 he  Banik  of  Australasia  v. 
Niaa  (1),  where  the  effect  of  a  foreign  judgment  was  in  ques- 
tion, Lord  Campbell  delivering  the  judgment  of  the  Court  said 
"  It  is  open  to  the  defendant  to  shew  that  the  foreign  Court 
had  not  jurisdiction  of  the  subject  matter  of  the  suit,  or  that  he 
was  never  summoned  to  answer,  and  had  no  opportunity  of 
making  his  defence,  or  that  the  judgment  was  fraudulently  ob- 
tained."   In  Oodard  v.  Oray  (2),  Blackburn,  J.,  speaking  of 
what  might  be  set  up  as  an  answer  to  an  action  on  a  foreign 
judgment,  said  "  It  must  be  open  to  the  defendant  to  shew  that 
the  Covat  which  pronounced  the  judgment  had  not  jurisdiction 
to  pronounce  it,  either  because  they  exceeded  the  jurisdiction 
given  to  them  by  the  foreign  law,  or  because  he,  the  defendant, 
was  not  subject  to  that  jurisdiction ;  and  so  far  the  foreign 
judgment  must  be  examinable." 

Now,  the  defendant  in  this  case,  not  being  subject  to  the 
jurisdiction  of  the  Courts  of  Ontario,  though  he  was  served 
with  the  summons  issued  out  of  that  Court  under  the  provi- 
sions of  a  statute  of  that  Province,  clearly  would  not  have  been 
bound  by  a  judgment  in  that  suit  for  want  of  appearance ;  but, 
having  voluntarily  appeared  and  pleaded  in  the  action,  and 
thereby  submitted  himself  to  the  jurisdiction  of  that  Court,  and 
taken  the  chance  of  a  judgment  in  his  favor,  it  would  seem  he 
would  be  bound.  This  was  decided  in  the  case  of  De  Cosse 
Brisaac  v.  Baihbone  (3) ;  and  was  recognized  in  Schibshy  v. 
WesUriholz  (4) ;  and  in  Voinet  v.  Ban^ett  (5) ;  and  is  relied  on 
by  the  plaintiffs  in  this  case  to  shew  that  the  defendant's  plea 
is  bad. 

The  defendant's  contention  however  is,  that  cap.  48  of  the 
ConsoL  Statutes,  above  referred  io,  has  altered  the  law  on  this 

(l)16a.&n7  fflJ6H.  AN.  801.  (6)84W.  a.l«L 

^L-lLeq.  11.180.  U)L.It.6<2.&156. 

Digitized  by  VjOOQiC 


112  NEW  BRUNSWICK  REPORTS.  [VOL. 

^^^-       subject  as  it  previously  existed,  and  has  enabled  him  to  avail 
Star  Kidney  himself  of  any  defence  which  he  might  have  set  up  to  the  origi-* 
Pad  Co.      ^al  action  in  Ontario. 

V, 

McCartht.       It  would  seem  that  the  plaintiffs'  contention  was  the  more 
A\)m^.j.     reasonable;  and  that  a  defendant,  after  voluntarily  appearing 
— '       and  pleading  to  an  action  in  a  foreign  Court,  and  taking  the 
'  chance  of  obtaining  a  judgment  in  his  favor,  ought  not,  if  he 
fails,  to  be  allowed  to  contest  the  whole  matter  over  again  in  an 
action  brought  against  him  on  the  judgment     But  the  words 
of  the  statute  are  plain,  and  free  from  any  ambiguity :  they 
declare  that  "  in  any  action"  to  be  brought  on  a  foreign  judg- 
ment, "where  the  defendant  was  not  personally  served  with 
process  in  the  suit  within  the  jurisdiction  of  the  Court  in  which 
the  judgment  was  obtained,"  he  shall  be  at  liberty  to  avail  him- 
self of  any  matter  of  defence,  etc. 

It  is  quite  possible  that  such  a  state  of  circumstances  as  exist 
in  this  case  was  not  considered  by  the  Legislature  when  the 
Act  was  under  consideration,  or,  it  would  have  been  provided 
for ;  but  have  we  any  right  to  assume  that  that  was  the  case, 
and  to  introduce  into  the  Act  an  exception  which  the  Legisla- 
ture did  not  think  necessary  to  introduce,  and  which,  for 
aught  we  know,  was  intentionally  omitted  ?  If  we  did  so,  I 
think  we  should  be  legislating,  instead  of  Interpreting  the  Act. 
In  Warburton  v.  Lovdand  (1),  the  rule  laid  down  by  the 
Judges  in  the  House  of  Lords  with  regard  to  construing  an  en- 
actment, was  that  "  where  the  language  of  an  Act  is  dear  and 
explicit,  we  must  give  effect  to  it,  whatever  may  be  the  conse- 
quences ;  for  in  that  case  the  words  of  the  statute  speak  the  in- 
tention of  the  Legislature."  And  in  Miller  v.  Salomons  (2), 
Pollock,  C.  B.  said,  "  If  the  language  used  by  the  Legislature  be 
clear  and  plain,  we  have  nothing  to  do  with  its  policy  or  im- 
policy, its  justice  or  injustice,  its  being  framed  according  to  our 
views  of  right  or  the  contrary ;  we  have  nothing  to  do  but  to 
obey  it,  and  administer  it  as  we  find  it ;  and  I  think,  to  take  a 
different  course  is  to  abandon  the  office  of  Judge  and  assume 
that  of  legislator."  So.  in  HaniTnond  v.  RobiTtson  (3).  where 
the  meaning  of  an  Act  of  Assembly  was  in  question,  Chipman, 
C.  J.,  delivering  the  judgment  of  the  Court,  said:  "Whatever 

Oyi  Dow  ft  CL  4^.  (2)  7  Exch.  476.  (8)  2  Kerr  29& 
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we  may  suppose  to  have  been  the  intention  of  the  Legislature,        1886, 
the  language  it  has  used  is  so  clear  and  unequivocal  as  not  to  Star  Kidney 
afford  shelter  for  any  doubt,  or  room  for  any  construction  vary-        ^^ 
ing  from  the  necessary  and  obvious  interpretation  of  the  words."   McCaethy. 
Numerous  other  cases  to  the  same  effect  will  be  found  in  Hard-     Aiieu,  c.  j. 
castle  on  Statutes,  p.  17-19. 

The  principle  established  by  our  Act,  cap.  48,  does  not  appear 
to  have  originated  in  this  Province  ;  for  in  the  year  1860,  the 
Legislature  of  UpperCanada  passed  an  Act  (23  Vic,  cap.  24,) 
declaring  that  in  any  suit  upon  a  foreign  judgment,  any  defence 
set  up,  or  that  might  have  been  set  up  to  the  original  suit, 
might  be  pleaded  to  a  suit  on  the  judgment.  The  effect  of  that 
Act  was  considered  in  Waydell  v.  The  Provincial  Insurance 
Co.  (1),  in  an  action  on  a  judgment  recovered  against  the  de- 
fendants in  the  State  of  New  York  ;  and  it  was  held  that  under 
the  statute,  the  defendants  had  a  right  to  set  up  any  defence 
which  they  had  urged,  or  might  have  urged  in  the  suit  in  New 
York,  whatever  the  fate  of  such  defence  might  have  been  in 
the  foreign  Court.  It  is  very  evident  from  reading  the  judg- 
ments delivered,  that  the  defendants  had  appeared  and  defended 
the  action  in  New  York,  and,  perhaps, — though  that  is  not  verj- 
clear — urged  the  same  defence  which  they  claimed  to  set  up  in 
the  action  on  the  judgment ;  and  the  question  of  the  effect  of 
the  defendant's  voluntary  appearance  in  the  original  action 
must  therefore  have  been  considered,  for  the  case  of  De  Cosse 
Brisaac  v.  Rathhone  is  referred  to  in  the  judgmentof  Hagarty,  J. 

The  statute  under  which  that  case  was  decided,  shews  how- 
ever, beyond  a  doubt,  that  it  was  intended  to  apply  to  cases 
where  the  defendant  had  appeared  in  the  action  in  the  foreign 
court :  the  words  are,  "  any  defence  set  up,  or  might  have  been 
set  up" — so  that  the  decision  does  not  throw  much,  if  any,  light 
upon  the  construction  to  be  given  to  our  Act.  I  think  how- 
ever, for  the  reasons  already  stated,  that  it  is  our  duty  to  give 
effect  to  the  general  words  of  our  Act,  and  that  we  have  no 
right  to  introduce  into  it  such  an  exception  as  is  contended  for 
by  the  plaintiffs'  counsel,  where  there  is  not  a  single  expression 

(1)21U.  CQ.  B.  tfl2. 
VoL  XXVI  N.  &  Beporta  8 
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18S6.  in  the  Act  to  shew  that  it  was  intended  to  have  any  such 
Stak  Kidney  limited  construction. 

^^  ^'  I  therefore  think  the  plea  is  good,  and  that  there  should  be 

McCarthy,    judgment  for  the  defendant  on  the  demurrer. 


Allen,  C.  J. 


Palmer,  King,  Fraser  and  Tuck,  JJ.,  concurred. 

Wet^iore,  J.  The  substantial  matters  of  defence  set  up  by 
the  defendant's  pleas,  were  available  in  the  action  brought  in  the 
High  Court  of  Ontario,  and  as  the  defendant  appeared  to  that 
action,  he  was  bound  to  present  any  defence  he  had  to  the  suit 
in  that  Court.  The  matter  must  now,  so  far  as  affording  any 
defence,  be  considered  as  res  judicata,  and  the  defendant  is 
now  estopped  from  setting  up  such  matters  as  a  defence  to  this 
action  on  the  judgment. 

In  Fergus  v.  Wai^dlaiv  (1),  Chipman,  C.  J.,  in  delivering 
judgment  of  the  Court,  says :  **  It  is  settled  by  repeated  authori- 
ties that  a  foreign  judgment  is  only  evidence  of  a  debt  which 
is  examinable ;  nevertheless,  it  is  only  xtrima  facie  evidence, 
and  it  lies  upon  the  defendant  to  impeach  it." 

"  If  the  proceedings  in  a  foreign  Court  do  not  operate  as  an 
estoppel,  this  Court  may  inquire  into  the  gi'ounds  of  the  judg- 
ment :"  McMillan  v.  Ritchie  (2). 

"  No  action  will  lie  in  this  country  on  a  foreign  judgment,  if 
the  defendants  were  not  resident  within  the  jurisdiction  of  the 
foreign  Court,  and  had  no  property  or  agent  there,  and  were 
neither  served  with  process  in  the  foreign  country,  nor  defended 
the  suit:"  Cyr  v.  Sanfacon  (8). 

Anj'  pleas  w^hich  might  have  been  pleaded  to  ihe  original 
j  udgment  cannot  bo  pleaded  to  an  action  on  the  j udgment.  See 
Kersall  v.  Marsludl  (4);  Bank  of  Axistralasia  v.  Nias  (5); 
BaTik  of  A  iistv(dasia  v.  Harding  (6). 

"  That  which  constitutes  a  defence  in  a  foreign  Court  is  not 
pleadable  in  an  action  upon  the  judgment  in  the  Courts  of  this 
country:"  Vanqadin  v.  Bouard  (7).  See  also  Hamilton  v. 
DiUch  E.  L  Co.  (8). 

From  the  authorities  mentioned,  it  seems  to  me,  as  the  de- 

(1)  3  Kerr  665.  (5)  Ic  O.  R  717  ;  15  Jur.  907. 

(2)  2  All.  242.  (0)  14  Jur.  lOJtt  ;  9  C.  B.  «J1. 

(3)  2  All.  (Ml.  (7)  15  C.  R,  N.  &  341. 

(4)  1  C.  B.,  N.  S.  241.  (8)  8  Bro.  P.  C.  24«. 
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fences  set  up  by  the  pleas  were  such  as,  if  available,  could  have        1886.  

been  pleaded  to  the  original  suit,  they  are  not  now  available  in  Star  Kidnev 
the  action  on  the  judgment.    Non  coTiatat  but  that  they  were        ^\  ^' 
pleaded  and  actually  adjudicated  upon.     The  fair  presumption   McCarthy. 
is,  they  were.     There  is  nothing  shewn  to  the  contrary ;  and  it     wetmore,  j. 
is  rather  unreasonable  to  suppose  the  defendant  would  have 
appeared  to  the  action,  and  not  have  sought  to  avail  himself  of 
any  substaij^tial  defence  he  had ;  at  all  events,  he  could  have 
claimed  the  benefit  of  it,  and  should  then  have  done  so,  and  if 
he  did  not  then  do  so,  it  is  now  too  late  to  seek  the  benefit  of  it. 

The  literal  reading  of  cap.  48  of  the  Consol.  Statutes,  with- 
out considering  anything  else  but  its  actual  words,  will  support 
the  defendant  s  contention.  In  this  Province  we  have  provision 
for  proceeding  against  absentees :  Consol.  Statutes,  cap.  37,  sec. 
15.  A  mode  of  procedure  is  provided  where  the  defendant 
does  not  appear,  but  none  is  provided  where  he  does  appear. 
In  such  a  case  it  would  seem  the  height  of  absurdity  to  say, 
that  with  your  process  served  out  of  the  juiisdiction  of  the 
Court,  so  long  as  the  defendant  does  not  appear,  you  can  get 
along  with  your  proceedings  to  judgment,  as  provided  by  the 
Act ;  but,  inasmuch  as  the  Aqt  does  not  provide  for  proceeding 
where  the  defendant  appears,  you  cannot  get  any  further, — that 
your  suit  must  stop.  This  does  not  seem  very  reasonable.  It 
might  well  be  said,  that  the  process  was  only  to  get  the  defend- 
ant into  Court,  and  when  once  you  get  him  there  the  proceed- 
ings go  on  as  in  ordinary  cases,  the  service  of  process,  or  indeed 
whether  there  was  any  process,  becomes  immaterial,  the  defend- 
ant having  appeared  and  submitted  to  the  jurisdiction  of  the 
Court. 

Chapter  48  only  refers  to  service  of  the  process,  basing  certain 
results  thereon  if  the  defendant  had  not  appeared,  and  the  pro- 
cess had  not  been  served  within  the  jurisdiction  of  the  Court 
where  the  judgment  was  obtained,  then  the  provisions  of  the 
chapter  would  well  apply ;  but  where  the  defendant  appears 
(in  this  case  he  pleaded  as  well,  though  I  am  not  prepared  to 
say  that  his  pleading  carries  the  matter  any  further),  he  submits 
to  the  jurisdiction,  and  the  place  where  he  was  served,  or 
whether  .served,  makes  no  difference.  The  matter  of  service,  or 
where  served,  does  not  arise  and  cannot  be  inquired  into.     The 
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1886.        statute  only  has  reference  to  service  of  process,  and  was  only 
Star  Kidney  intended  to  protect  the  defendant  from  surprise,  and  to  ensure 
Pad^Co.      reasonable  notice  to  the  party  proceeded  against ;  and  does  not 
McCarthy,   apply  where  the  defendant  takes  the  matter  in  his  own  hands 
wetmore,  J.     and  voluntarfly  appears  and  pleads,  thereby  admitting  he  has 
all  the  notice  he  requires — indeed  estopping  himself  from  say- 
ing to  the  contrary.    It  only  applies  to  cases  where  the  place  of 
service  in  the  ordinary  proceedings  in  Courts  of  law  can  be  in- 
quired  into,  which  I  think  they  cannot,  where  thft  defendant 
has  appeared  and  thereby  submitted  to  the  jurisdiction  of  the 
Court. 

The  statute  of  Upper  Canada  (23  Vic,  cap.  24),  referred  to 
by  His  Honor  the  Chief  Justice,  declares  that  "  in  any  suit 
brought  upon  a  foreign  judgment,  any  defence  set  up  or  that 
might  have  been  set  up  to  the  original  suit,  might  be  pleaded  to 
a  suit  on  the  judgment."  This  positive  enactment  would  of 
course  enable  the  defendant  •to  attack  the  judgment,  the  recov- 
ery of  the  amount  of  which  was  the  subject  matter  of  the 
action,  and  was  most  material ;  but  it  appears  to  me,  the  mere 
service  of  process  is  so  perfectly  immaterial  where  the  defendant 
appears,  that  our  Act  does  not  apply,  and  never  was  intended  to 
apply,  to  such  a  case  as  the  present.  The  appearance  shuts  out 
the  necessity,  or  power,  of  inquiring  into  the  place  of  service ; 
and  the  Act  does  not  apply  to  such  a  case.  I  cannot  call  to 
mind  any  case,  where  after  appearance  and  plea  a  defendant 
successfully  inquired  into  the  service  of  process.  The  statute 
.does  not  require  to  be  construed  literally — per  Holroyd,  J.  in 
Edwards  v.  Dich  (1).  It  has  however  been  long  settled  upon 
the  construction  of  13  Eliz.,  cap.  20,  sec.  3,  as  to  ecclesiastical 
leases  that  words,  full  as  strong  as  in  9  Anne,  cap.  14,  sec.  1,  as 
to  gaming  consideration,  may  be  so  narrowed  as  not  to  extend 
beyond  the  mischief  contemplated  by  the  Act.  That  statute 
directs  that  "  all  leases  therein  specified  shall  be  utterly  void 
and  of  none  effect,  to  all  intents  and  constructions  and  pur- 
poses," and  yet  it  has  been  held  that  a  lease  by  a  Dean  and 
Chapter,  although  within  the  Act,  is  good  during  his  life, 
and  even  after  his  death  it  is  not  absolutely  void  but  only  void- 
able, and  may  be  confirmed  by  his  successor.     There  the  Courts 


(1)  4  B.  &  a.  217. 
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have  looked  to  the  object  of  the  statute  which  was  to  prevent        ^^^» 
the  impoverishing  of  the  successor.     It  seems  to  me  the  sole  Star  Kidney 
object  of  cap.  48  was  to  prevent  a  judgment  being  obtained        ^. 
against  a  party  without  his  having  an  opportunity  of  appearing   McCabthy. 
and  defending  his  interests,  which  it  very  clearly  appears  the    wetmore,  j. 
defendant  not  only  had,  but  which  he  actually  availed  himself 
of,  by  appearing  and  pleading. 

In  Fisher  v.  Tlie  Vol  Travers  Asphalte  Co,  (1),  it  was  held 
that  an  appeal  could  be  heard  by  the  Court  of  Appeal,  although 
one  of  the  Judges  then  in  the  Court,  was  a  Judge  of  the  division 
in  which  the  action  was  pending,  if  he  had  taken  no  part  in 
making  the  order  appealed  from.  The  statute  38  &  39  Vic, 
cap.  77,  (Judicature  Act,)  sec.  4,  which  was  under  consideration, 
enacts :  Section  54  of  the  principal  Act  is  hereby  repealed,  and 
instead  thereof  the  following  enactment  shall  take  effect :  No 
Judge  of  the  said  Court  of  Appeal  shall  sit  as  a  Judge  on  the 
hearing  of  an  appeal  from  any  judgment  or  order  made  by  him- 
self, or  made  by  any  Divisional  Court  of  the  High  Court  of 
which  he  was  and  is  a  member.  Hellish,  L.  J.,  said:  "There  has 
been  a  question  raised  as  to  the  meaning  of  sec.  4  of  the  Act  of 
1875,  viz. :  Whether  a  Judge  of  the  Court  of  Appeal  is  not  dis- 
qualified from  hearing  an  appeal  in  an  action  pending  in  the 
Division  of  which  he  is  a  member.  There  seems  to  be  only  two 
ways  of  giving  a  meaning  to  the  section ;  and  either  the  words 
*and  is'  must  be  rejected,  or  else  'Divisional  Couit'  must  be 
read  as  '  Division.'  It  seems  to  me  that  the  former  way  is  the 
fittest,  for  there  can  be  no  reason  why  a  Judge  should  not  hear 
an  appeal  from  a  judgment  or  order,  in  the  making  of  which 
he  had  taken  no  part."  James,  L.  J.,  said:  ''We  are  all  of 
opinion  that  the  Court  as  at  present  constituted,  can  hear  this 
appeal"  Hellish,  L.  J.,  Baggallay,  J.  A.,  and  Brett,  J.,  con- 
curred. 

I  think  there  should  be  judgment  for  the  plaintiffs  on  this 

demurrer. 

Judgment  for  defendant 


(I)  1  C.  p.  D.  25ft 
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1880.  DALE  t\  O'BRIEN. 


Norembei'  10. 


Landlord  and  Tenant — Distress — Fraudulent  removed — Assault  and 
battery — Plea  justifying  assault  only. 

To  a  declaration  statiag  that  defendant  assaulted  and  beat  plaintiff,  whereby 
he  became  sick  and  wounded,  and  was  for  a  long  time  unable  to  transact  hia 
business,  and  incurred  expense  for  medical  attendance ;  defendant  pleaded 
that  before  the  alleged  trespass,  the  plaintiff  held  premises  as  defendant's 
tenant,  and  that  a  certain  amount  of  rent  being  in  arrear,  the  plaintiff  frauda- 
lently  removed  his  goods,  to  prevent  defendant  from  distraining  them,  where- 
upon he,  within  thirty  days  thereafter,  seized  the  goods  as  a  distress  for  the 
arrears  of  rent ;  that  after  defendant  had  so  distrained,  plaintiff  without 
paying  the  said  rent,  wrongfully  attempted  to  carry  away  the  said  goods  by 
force,  and  was  in  the  act  of  carrying  them  away  when  defendant  for  the  pur- 
pose of  holding  them  as  a  distress,  gently  laid  his  hand  on  them  while  they 
were  in  plaintiff's  possession,  doing  no  more  harm  than  was  necessary  for  the 
purpose,  whereupon  the  plaintiff  voluutarUy  gave  up  the  goods  to  defendant : 
which  are  the  alleged  trespasses. 

Held,  Ist.  That  the  battery  was  not  mere  matter  of  aggravation,  and  that  the 
plea  was  bad,  as  it  neither  confessed  nor  justified  thebattery. 

2nd.  That  the  plea  need  not  shew  that  sutiicient  goods  were  not  left  on  the 
premises  to  satisfy  the  arrears  of  rent. 

Qucere, — Whether  the  plea  should  have  shewn  that  the  tenant  was  in  possession, 
or  that  the  lease  was  subsisting  at  the  time  of  the  distress. 

This  was  an  action  for  assault  and  battery.  The  fourth  count 
of  the  declaration  stated  that  the  defendant  assaulted  and  beat 
the  plaintiff,  whereby  he  became  sick  and  wounded,  and  was 
for  a  long  time  unable  to  transact  his  business,  and  incurred 
expense  for  surgical  and  medical  attendance. 

The  defendant  pleaded  to  that  count,  that  before  the  alleged 
trespasses,  the  plaintiff  held  certain  premises  as  tenant  thereof 
to  the  defendant  under  a  demise  at  a  yearly  rent,  payable  by 
equal  quarterly  payments,  and  nine  dollars  of  the  said  rent  for 
one  quarter  of  a  year  of  the  said  tenancy,  was  then  due  and  in 
arrear  from  the  plaintiff  to  the  defendant,  to  wit,  on  the  2nd 
day  of  Februaiy,  A.D.  1885,  and  the  plaintiff  had  whilst  the 
said  rent  was  so  due  and  in  arrear  fraudulently  removed  from- 
the  premises  so  demised  to  him,  certain  of  his  goods,  to  wit,  a 
barrel  with  a  bed  therein,  to  prevent  the  defendant  from  dis- 
training the  same  for  the  said  arrears  of  rent,  whereupon  the 
defendant,  whilst  the  said  arrears  of  rent  remained  so  due,  and 
within  the  space  of  thirty  days  next  ensuing  such  removal  of 
the  said  goods,  namely,  on  the  day  of  such  removal,  to  wit,  on 
the  said  2nd  day  of  February  seized  the  said  goods  as  a  distress 
for  the  said  arrears  of  rent ;  that  after  the  defendant  had  so 
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distrained  upon  the  said  goods,  the  plaintiff  without  paying J^- 

the  said  arrears  of  rent  on  the  day  and  year  last  aforesaid.  Dale 
wroDgfuUy  and  illegally  attempted  to  take  and  carry  awa}-  the  o'Briex. 
said  goods  by  force,  and  was  in  the  act  of  carrying  them  away, 
when  the  defendant,  for  the  purpose  of  holding  the  said  goods 
as  a  distress  for  the  said  arrears  of  rent,  did  on  the  same  day 
gently  lay  his  hands  on  the  said  barrel  while  the  same  was  in 
the  plaintiff  s  possession,  doing  no  more  than  was  necessary  for 
the  said  purpose,  whereupon  the  plaintiff  voluntarily  gave  up 
the  said  barrel  and  bed  to  the  defendant ;  and  which  are  the 
alleged  trespasses. 

The  plaintiff  demurred  to  the  plea  on  the  following  grounds: — 
1st.  That  it  professed  to  answer  the  whole  count,  but  neifher 
coflfessed  nor  justiiSed  the  battery  therein  alleged.  2nd.  That 
it  was  not  alleged  that  there  were  not  sufficient  goods,  etc.,  left 
on  the  said  premises  to  satisfy  the  arrears  of  rent.  3nl.  That  it 
was  bad  in  not  stating  that  the  said  goods  were  not  so  dis- 
trained on  and  rescued  on  the  premises  of  a  third  party.  4th. 
That  it  was  bad  in  not  stating  the  defendant  used  no  more  force 
than  was  necessary.  5th.  That  it  was  bad  in  not  stating  that 
the  tenant  (plaintiff)  was  still  in  possession  of  the  premises. 
Cth.  That  it  was  bad  in  not  alleging  a  request  to  give  up  the 
said  goods  before  using  force.  7th.  That  it  did  not  allege  that 
the  distress  was  impounded.  8th.  That  it  stated  the  said  goods 
were  in  the  actual  possession  of,  and  under  the  personal  care 
and  control  of  the  plaintiff.  9th.  That  it  was  bad  in  not  trav- 
ersing or  sufficiently  confessing  and  avoiding,  and  giving  color 
to  the  subject  matter  of  the  said  count  of  the  declaration  to 
which  it  professed  to  be  an  answer. 

April  21,  1886.  L.  A,  Carrey  in  support  of  the  demurrer. 
The  fourth  plea  while  it  professes  to  answei*  the  whole  count 
neither  confesses  nor  justifies  the  battery.  [Kixg,  J.  Is  not 
the  battery  only  a  matter  of  agaravation  ?]  It  is  a  distinct 
trespass  and  the  plea  should  expressly  traverse  the  allegation. 
Parlee  v.  Snider  (1);  Gratfan  v.  Givan  (2).  The  gently  putting 
of  his  hand  on  the  barrel  does  not  confess  or  justify  anything. 
It  does  not  appear  that  the  barrel  was  in  the  plaintiff's  hand, 
and  if  it  did,  it  would  only  be  an  assault.     The  plea  merely  says 

(1)  23  N.  a  Rep.  274.  (2;  1  P.  &  B.  711. 
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^^^'  that  it  was  in  his  possession  ;  and  if  that  meant  manual  posses- 
Dale  sion  it  would  not  be  sufficient,  as  at  most  the  laying  on  of  his 
O'Brien.  '^  ^^^^^  would  amount  to  an  assault.  2.  The  mere  removing  of 
goods  by  the  plaintiff  from  the  premises,  although  the  rent  is 
in  arrears,  is  not  of  itself  fraudulent  as  against  the  landlord, 
and  such  goods  cannot  be  followed  if  there  are  sufficient  goods 
left  upon  the  premises.  Consol.  Statutes,  cap.  83,  sees.  3  and 
4;  Woodf.  Land.  &Ten.  (II  ed.)  426;  Parry  v.  Duncan  (1); 
Fletcherv,  Marillier{2).  3.  Asto  the  third  objection,  see  Woodf. 
Land.  &  Ten.  (11  ed.)  444;  Harris  v.  Thirkdl  (3).  4.  TOie 
language  of  the  plea  is  "  doing  no  more  than  was  necessary  for 
the  said  purpose.''  It  should  have  alleged  that  he  used  no  more 
"force"  than  was  necessary.  5.  As  to  the  fifth  objection:  see 
Consol.  Statutes,  cap.  83,  sec.  3 ;  Ch'ay  v.  Stait  (4) ;  Tayleraorb 
V.  Peters  (5).  0.  There  should  have  been  a  request  to  deliver 
up  the  goods  before  using  forca  7.  As  to  the  necessity  of  the 
distress  being  impounded  ;  see  Comyn's  Digest  "Distress"  (D.) 
498.  8.  Neither  can  a  distress  be  made  while  the  goods  are  in 
the  actual  possession  of  another.  9.  The  last  objection  is  that 
the  plea  does  not  confess  and  avoid  either  the  as-sault  or  the 
battery.  Gibbon  v.  Pepper  (G) ;  Govld  v.  Laabury  (7) ;  Mar- 
getts  V.  Bays  (8). 

Rand,  contra.  The  defendant,  by  stating  the  facts  relied  on 
as  a  defence,  confesses  the  acts  complained  of, — that  he  assaulted 
and  beat  the  plaintiff.  The  acts  here  set  up  as  a  justification 
are  a  sufficient  confession  of  both  the  assault  and  the  battery. 
At  most,  the  plea  would  only  have  been  subject  to  special 
demurrer  under  the  old  practice.  Martin  v.  Gilbert  (9)  decides 
that  the  questit)n  whether  the  removal  of  the  goods  is  fraudu- 
lent or  not,  is  one  entirely  for  the  jury.  It  is  a  matter  of  evi- 
dence. The  statement  in  Parry  v.  Duncan  relied  on  by  the 
plaintiff  is  only  a  dictum  of  Tindal,  C.  J.,  and  does  not  authorize 
the  text  in  Woodfall.  The  form  of  plea  in  Bullen  &  Leake,  730, 
does  not  contain  any  allegation  that  there  are  no  goods  upon 
the  premises.  See  also  Dibble  v.  Bowater  (10).  As  to  the  fifth 
objection,  the  plea  follows  the  form  laid  down  in  Bullen  & 

(1)  7  Bing.  24a  (6)  7  A.  &  E.  110.  (8)  4  A.  &  E.  489. 

(2)  9  A.  ft  E.  467.  (6)  2  S»lk.  837.  (0)  1  Kerr  202. 
(S;  20  L.  T.  9a  (7)  1 C,  M..ft  a  254.  (10)  2  £.  ft  B.  664. 
(4)  11  (i.  B.  D.  66& 
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Leake.     The  allegation  that  the  plaintiff  fraudulently  removed        ^^^» 
the  goods,  carries  with  it  all  that  is  necessary  to  show  that  a       Dale 
valid  distress  could  be  made.     The  allegation  that  a  distress     O'Brien. 
was  made  implies  that  the  goods  were  in  the  possession  of  the 
plaintiff,  othei:wise  there  would  be  no  distress.     The  plea  in 
Dibble  v.  Bmvater  does  not  allege  possession  by  the  plaintiff. 
As  to  the  sixth  objection ;  the  goods  were  being  taken  bj'  force, 
And  in  such  case  there  is  no  necessity  for  a  request  being  first 
made.     Green  v.  Goddard  (1). 

Cuin^ey,  in  reply. 

Cwr,  adv.  vult. 

The  following  judgments  were  now  delivered  : — 

Allen,  C.  J.  This  was  an  action  for  assault  and  battery. 
The  declaration  stated  that  the  defendant  assaulted  and  beat 
the  plaintiff,  whereby  he  became  sick  and  wounded,  and  was 
for  a  long  time  unable  to  transact  his  business,  and  incurred 
expense  for  surgical  and  medical  attendance.  The  defendant 
pleaded  that  before  the  alleged  trespass,  the  plaintiff  held  cer- 
tain premises  as  tenant  to  the  defendant  at  a  yearly  rent,  pay- 
able quarterly,  and  that  on  the  2nd  February,  1885,  a  quarter's 
rent  was  due  from  the  plaintiff  to  the  defendant,  and  that 
whilst  the  said  rent  was  so  due  and  in  arrear,  the  plaintiff 
fraudulently  removed  from  the  premises  so  demised  to  him, 
-cei-tain  of  his  goods,  to  wit,  a  barrel  with  a  bed  in  it,  to  pre- 
vent the  defendant  from  distraining  the  same  for  the  said 
4irrears,  whereupon  the  defendant  while  the  said  arrears  so 
remained  due,  and  within  thirty  days  next  ensuing  the  removal 
of  the  said  goods,  namely,  on  the  said  second  day  of  February, 
seized  and  took  the  said  goods  as  a  distress  for  the  said  arrears 
of  rent;  that  after  the  defendant  had  so  distrained  the  said 
goods,  the  plaintiff,  without  paying  the  said  arrears  of  rent,  on 
the  day  and  year  last  aforesaid,  wrongfully  and  illegally 
attempted  to  take  and  carry  away  the  said  goods  by  force,  and 
was  in  the  act  of  carrying  them  away,  when  the  defendant,  for 
the  purpose  of  holding  the  said  goods  as  a  distress  for  the  said 
arrears  of  rent,  did  on  the  same  day  gently  lay  his  hands  on 

(1)  2  Sidk.  641. 
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^886.  the  said  barrel  while  the  same  was  in  the  plaintiffs  possession, 
Dale  doing  no  more  than  was  necessary  for  the  said  purpose ;  where- 
O'Brikw.  upon  the  plaintiff  voluntarily  gave  up  the  said  barrel  and  bed 
to  the  defendant :  which  are  the  alleged  trespasses. 

The  plaintiff  demurred  to  this  plea  on  several  grounds ; 
among  others — that  it  neither  confessed  nor  justified  the  bat- 
tery alleged  in  the  declaration. 

On  this  ground,  I  am  inclined  to  think  the  plea  is  defective 
in  not  answering  the  battery.  I  think  it  is  distinguishable 
from  Taylor  v.  Cole  (1),  where  in  trespass  for  breaking  and 
entering  the  plaintiff's  house  and  expelling  him  therefrom,  the 
breaking  and  entering  were  held  to  be  the  gist  of  the  action, 
and  the  expulsion  mere  aggravation ;  and  therefore  that  a  justi- 
fication as  to  the  breaking  and  entering  answered  the  whole 
declaration.  I  cannot  think  that  the  assault  is  the  gist  of  the 
action  in  this  case,  and  the  battery  only  matter  of  aggravation, 
when  the  declaration  alleges  that  in  consequence  of  the  beat- 
ing, the  plaintiff  became  sick,  etc.,  and  was  for  a  long  time  un- 
able to  transact  his  business,  and  incurred  expense  for  medical 
attendance.  The  case  of  Bush  v.  Pavl'er  (2),  illustrates  the 
rule  very  clearly.  It  was  an  action  of  trespass  for  assaulting 
the  plaintiff,  laying  hold  of  him,  striking  him,  forcing  hira  inta 
and  through  a  pond,  and  imprisoning  him.  A  plea  justifying 
the  assaulting  and  laying  hold  of  the  plaintiff  and  dragging  him 
about  was  held  not  to  be  an  ansvver  to  the  entire  charge  in  the 
declaration ;  that  the  dragging  of  the  plaintiff  through  the 
pond  was  a  distinct  and  substantive  trespass.  So,  in  Noden  v. 
Johnson  (3),  where  the  declaration  complained  that  the  defend- 
ant assaulted,  beat  and  illtreated  the  plaintiff*,  and  then  knocked 
him  down  on  the  deck  of  a  ship,  and  the  defendant  pleaded  a 
justification  as  to  the  assaulting,  beating  and  ill-treatinor;  it 
was  held  that  the  knocking  down  was  a  substantive  trespass. 
See  also  Bull.  &  Leake's  PI.  420. 

In  Gruttan  v.  Givan  (4),  the  declaration  complained  that  the 
defendant  broke  and  entered  the  plaintiff's  house  and  seized  his. 
goods;  and  a  plea  which  only  justified  the  seizure  of  the  goods,, 
was   held  bad.     Parlee  v.  Snider  (5),  is  somewhat  different. 

(1)  3  T.  R  202.  (3)  10  Q.  B.  2Hi.  (5)  23  N.  B.  Rep.  274. 

(2)  1  Blnff.  N.  C.  72.  (4)  1  V.  &.  B.  711. 
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There  the  defendant  pleaded  son  assault  demesne  in  an  action        1886. 
for  assault  and  battery;  and  the  plaintiff  replied,  settingout  facts       Dale 
which  might  have  amounted  to  an  assault  by  the  defendant,     q'Briilv. 
but  clearly  not  to  a  battery. 

If  the  defendant  in  the  present  case  had  a  right  to  distrain 
the  plaintiffs  goods,  and  did  distrain  them,  they  were  lawfully 
in  his  possession,  and  he  had  a  right  to  use  as  much  force  as 
was  necessarj"  to  prevent  the  plaintiff  from  re-taking  them.  He 
pleads  that  he  did  this, — that  he  gently  laid  his  hand  on  the 
barrel  for  the  purpose  of  holding  it,  and  to  prevent  the  plaintiff 
from  carrying  it  away.  If  the  taking  hold  of  the  barrel  would 
amount  to  an  assault — as  perhaps  it  might  if  the  plaintiff  had 
hold  of  it  at  the  time — the  circumstances  would  justify  the 
assault ;  but  the  plea  neither  confesses  nor  denies  the  battery. 
If  the  defendant  could  justify  an  assault  only,  and  denied  the 
alleged  battery,  he  should  have  pleaded  not  guilty  as  to  that. 
1  Sannd.  296,  note,  1. 

I  think  some  of  the  grounds  of  demurrer  cannot  be  sus- 
tained :  viz. — the  second,third,fourth, sixth,  seventh, and  eighth. 

There  is  no  authority  for  saying  that  goods  fraudulently  re- 
moved cannot  be  distrained  if  there  are  sufficient  goods  left  on 
the  premises  to  satisfy  the  aiTears  of  rent.  The  case  of  Parry 
v.  Duncan  (1),  which  was  cited  for  that  purpose,  does  not 
decide  anything  of  the  kind.  That  fact  was  only  referred  to 
by  Tindal,  C.  J.,  as  a  matter  of  evidence  in  determining  whether 
the  removal  was  fraudulent  or  not — the  goods  alleged  to  have 
been  fraudulently  removed,  being  of  small  value,  and  taken 
away  openly.  And  in  a  subsequent  case  of  Oilham  v,  Arkxoright 
(2),  the  case  of  Pari*y  y.  Duncan  was  disapproved  of. 

As  to  the  fifth  ground  : — This  arises  out  of  the  third  section 
of  cap.  83  of  the  Consol.  Statutes,  which  enacts  that  arrears  of 
rent  may  be  distrained  for  by  the  landlord  or  his  representa- 
tives within  six  months  after  the  determination  of  the  lease, 
and  during  the  tenant's  possession  and  the  landlord's  interest. 
The  objection  to  the  plea  is,  that  it  does  not  state  that  the 
tenant  was  in  possession  of  the  premises  at  the  time  of  the  dis- 
tress. 

The  section  of  the  chapter  above  referred  to  is  substantially 

(1)  7  Bing.  243.  (2)  10  L.  T.  S8. 
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^^^'  a  re-enactment  of  the  Imperial  statute,  8  Anne,  cap.  14,  sec  7. 
Dale  I  think  the  plea  is  insufficient.  In  the  case  of  Fletcher  v. 
O'Brien.  MariUier,  which  was  relied  on  to  show  that  the  plea  in  this 
case  was  sufficient,  it  appeared  by  the  plea  that  the  tenancy 
continued  up  to  the  time  of  the  alleged  trespass.  Besides,  no 
such  question  as  arises  here,  arose  upon  the  plea  in  that  case. 
In  Norman  v.  Weacombe  (1),  the  question  arose  upon  the  proof 
of  the  tenancy  and  the  amount  of  rent  due.  And  in  Angell  v. 
Harrison  (2),  it  appeared  by  the  plea  that  the  term  had  not 
expired  at  the  time  the  goods  were  removed ;  and  the  question 
was  not  whether  the  tenant  was  in  possession  at  the  time  of 
the  seizure,  but  whether  the  defendant  had  the  reversion  so  as 
to  entitle  him  to  distrain. 

In  DibSle  v.  Bowater  (3),  the  question  was  as  to  the  right  of 
a  landlord  to  distrain  goods  fraudulently  removed  on  the  morn- 
ing of  the  day  on  which  the  rent  came  due,  but  before  it  was 
in  arrear.  There  was  no  such  question  as  is  raised  upon  the 
sufficiency  of  the  plea  in  this  case. 

The  form  of  plea  in  Bull.  <t  ieoZ^e,  730,  justifying  a  seizure 
of  goods  removed  to  avoid  a  distress,  certainly  supports  the 
defendant's  contention  that  th«f  plea  in  this  case  is  sufficient. 
I  think  however  that  such  a  plea  should  shew  that  the  defend- 
ant had  a  right  to  distrain,  by  alleging  that  the  tenant  was  in 
possession,  or  that  the  lease  was  subsisting;  and  this  is,  in 
effect,  stated  by  several  of  the  Judges  in  Angell  v.  Harrison. 
It  is  not  necessary,  however,  to  decide  this  point. 

King,  Fraser  and  Tuck,  JJ.,  concurred. 

Wetmore,  J.  The  first  ground  of  demurrer  is,  that  the  plea 
proposes  to  answer  .the  whole  count,  but  neither  confesses  nor 
justifies  the  battery  therein  alleged.  The  9th  ground  is  sub- 
stantially to  the  same  effect.  Without  referring  to  the  other 
grounds,  these  I  think  entitle  the  plaintiff  to  succeed.  The 
action  is  for  assault  and  battery ;  the  answer  is,  that  the  defend- 
ant for  reasons  which  he  thinks  justified  him,  gently  laid  his 
hands  on  a  barrel  in  the  plaintiff's  possession  who  thereupon 

(1)  2  M.  &  W.  849.  (2)  17  L.  J.  Q.  B.  25.  (3)  2  E.  ft  B.  5M. 
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gave  it  up,  doing  no  more  than  was  necessary,  and  which  are 
the  alleged  trespasses.  By  the  pleadings  this  is  not  so ;  the 
alleged  trespasses  are  assault  and  battery  of  plaintiff.  What 
answer  is  the  gentle  handling  of  the  barrel  ?  If  the  action  was 
brought  for  injury  to  the  barrel,  the  plea  would  be  a  better 
one.  If  the  defendant  had  a  right  undet  the  distress,  to  the 
barrel  and  its  contents,  while  the  circumstances  may  have  been 
such  as  to  have  justified  an  assault  or  even  a  battery  to  regain 
its  possession,  these  circumstances  should  have  been  set  out. 
The  defendant  has  not  answered  the  charge  of  assault  and  bat- 
tery, or  approached  doing  so.  The  main  question  seems  to  be 
-whether  the  laying  hands  gently  on  the  barrel  amounts  to  an 
assault  on  the  plaintiff,  so  as  the  alleged  facts  can  operate  as  an 
excuse  therefor  or  justification  thereof. 

Bac.  Abr.  "Assault  and  Battery"  (A.):  "An  assault  is  an 
attempt  or  offer,  with  force  and  violence,  to  do  a  corporal  hurt 
to  another,  as  by  striking  at  him  with  or  without  a  weapon,  or 
presenting  a  gun  at  him  at  a  distance  to  which  the  gun  will 
carry,  or  pointing  a  pitchfork  at  him,  standing  within  the  reach 
of  it,  or  by  holding  up  ones  fist  at  him,  or  by  drawing  a  sword 
and  waiving  it  in  a  menacing  manner. 

**  But  if  A.  lays  his  hand  on  his  sword,  and  says,  that  if  it 
were  not  assize  time  I  would  not  take  such  language  from  you ; 
this  is  not  assault,  for  it  is  plain  he  did  not  design  to  do  him 
any  corporal  hurt  at  that  time,  and  a  man's  intention  must 
operate  with  his  act  in  constituting  an  assault.'' 

The  plea  does  not  confess  any  assault  or  battery,  and  that  is 
what  the  count  is  for,  unless  the  allegation  of  gently  laying 
bands  on  the  barrel  is  to  be  construed  into  an  assault.  To  con- 
stitute an  assault  there  must  be  an  intention  to  commit  it. 
How  can  it  be  said  there  is  any  such  intention,  from  the  mere 
fact  of  gently  laying  hands  on  the  barrel.  If  what  is  stated  in 
the  plea  does  not  amount  to  a  confession,  the  declaration  is 
not  answered  by  what  might  be  an  answer  with  the  previous 
confession.  It  appears  to  me  the  plea  is  bad,  and  its  insuffici- 
ency is  successfully  attacked  by  the  1st  and  9th  grounds. 

Without  referring  to  the  other  grounds  more  than  to  say 
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1886.  (and  that  without  beinfi^  considered  as  expressing  a  positive 

Dale  opinion  upon,  them)  I  do  not  think  they  are  entitled  to  much  if 

O'Brien,  any  consideration.     The  plaintiff  is,  I  think,  entitled  to  judg- 

wetmore  J  ^^^^  on  the  demurrer  on  the  1st  and  9th  grounds. 

Palmer,  J.,  not  having  heard  the  argument,  took  no  part 

Jitdgmentfor  plaintiff. 


Iggg^  Ex  PARTE  LYNOTT. 


Novert}ber  io.  Several  causes  of  action — Separate  suits — Couiitt/  Court  jurisdiction — 

Froh  ibition — Costs. 

Where  there  are  distinct  causes  of  action  amounting  in  the  whole  to  a  sum 
beyond  the  jurisdiction  of  the  County  Court,  the  creditor  may  separate  them 
and  bring  two  actions  in  that  Court.    (Wetmore  and  Tuck«  JJ.,  dissenting.) 

The  Court  may  grant  costs  in  discharging  a  rule  nisi  for  a  prohibition. 

This  was  an  application  for  a  writ  of  prohibition  to  restrain 
the  County  Court  of  Saint  John  from  proceeding  in  the  second 
of  two  actions,  brought  therein  by  one  William  T.  McLeod, 
against  the  applicant  James  E.  Lynott. 

It  appeared  that  upon  the  loth  day  of  December,  1885,  the 
*  defendant  being  indebted  to  plaintiff,  as  alleged,  upon  several 
promissory  notes  then  overdue,  and  for  goods  sold  and 
delivered,  amounting  in  the  whole  to  upwards  of  ,$400,  the 
plaintifl*  brought  an  action  in  the  County  Court  of  Saint  John 
against  the  defendant  upon  several  of  these  notes  amounting 
to  about  $300,  and  for  $60  for  goods  sold  and  delivered; 
and  on  the  following  day  commenced  another  action  in  the 
same  Court  for  the  remaining  notes,  amounting  to  something 
over  $100. 

The  question  was  whether  a  person  having  claims  against 
another,  upon  promissory  notes  and  for  goods  sold  and  deliv- 
ered, amounting  in  the  whole  to  more  than  $400,  could  divide 
the  claims,  and  bring  two  actions  in  the  County  COurt  to  recover 
.the  amount. 

An  order  nisi  for  a  writ  of  prohibition  having  been  granted 
by  Mr.  Justice  Palmer, 
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Feb.  19, 188G.     E,  L.  Wetmoi-e,  Q.  C,  now  shewed  cause,  and 1886^ 

-contended  that  the  claims  sued  ondidnofc  ariseoufcof  one  contract,      Mrparu 
but  w^ere  separate  and  distinct,  and  might  be  sued  on  separately. 
He  refeiTed  to  Kimpton  v.    Willey  (1) ;  Keale  v.  Ellis  ^2)  j 
Brunskill  v.  Powell  (3) ;   Wickltam  v.  Lee  (4) ;  2  Mews'  Digest 
H.'il,  citing  Richards  v.  Marten  (5). 

McLean,  in  support  of  the  rule,  relied  on  the  Act  45  Vic, 
cap.  9,  sec.  3;  Bacon's  Abr.  "Prohibition''  (I)  588;  Anony- 
mous case  (6) ;  Cox  v.  Jjord  Mayor  of  London  (7) ;  Worthing- 
tony  .Jeffries  (S);  Ex  paiie  Allen  (d)]  Grivihley  v.  Aykroyd(lO). 

Cur.  adv.  vult. 
The  following  judgments  were  now  delivered: — 

Allen,  C.J.  The  question  in  this  case  is,  whether  a  person  hav- 
ingseveral  claims  against  another,arising  out  of  bills  of  exchange, 
promissory  notes,  and  for  goods  sold  and  delivered,  amounting 
in  the  whole  to  upwards  of  $400,  can  divide  them  and  bring 
two  actions  in  the  County  Court  to  recover  the  amount — the 
claim  in  each  action  being  for  less  than  $400 — the  limit  of  the 
jurisdiction  of  the  County  Courts  in  actions  of  debt  and 
assumpsit. 

If  the  law  is  correctly  stated  in  Bacon  s  Abridgment,  it 
seems  that  it  cannot  be  done.  Thus,  under  the  title  "  Prohibi- 
tion "  (K.),  it  is  said :  "  If  there  be  several  contracts  between 
A.*and  B.  at  several  times  for  divers  sums,  each  under  40/  (the 
ancient  County  Court  jurisdiction)  but  amounting  in  the  whole 
to  a  sum  sufficient  to  entitle  the  Superior  Court  to  a  jur^dic- 
lion,  they  shall  be  sued  for  in  such  Superior  Court,  and  not  in 
an  inferior  one:"  citing  an  anonymous  case  (11). 

"  So,  in  a  prohibition  to  the  Court  of  the  honor  of  Eye,  where 
the  case  was:  One  contracted  with  another  for  divei-s  parcels 
of  malt,  the  money  to  be  paid  for  each  parcel  being  under  40/, 
and  he  levied  divers  plaints  thereupon  in  the  said  Court; 
wh*erefore  the  Court  here  granted  a  prohibition;  because, 
though  there  be  several  contracts,  yet  inasmuch  as  the  plaintiff 

(l)OC.  an9;  IL.,  M.4BP.  (4)  12  O.  B. 521 ;  12  Jur.  028.       (8)  44  L.  J.  C.  P~ SOo! 

280;  14  Jnr.  762.  (s)  2A  W.  R  93.  (»)  2  All.  424. 

(2)  1  D.  *  L.  m  ;  7  Jut.  020.  (fl)  1  Veiitr.  66.  (10)  1  Kxch.  470;  12  Jur.  367. 

(S)  1 L.,  M.  a  P.  060.  (7)  2  H.  of  L.  230.  (11)  1  Vciitr.  65. 
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1886.        might  have  joined  them  all  in  one  action,  he  ought  to  have  sa 

Exparte     done  and  sued  here,  and  not  put  the  defendant  to  unnecessary 

Lynott.      vexation,  any  more  than  he  can  split  an  entire   debt   into 

Allen,  c.  J.     divers,  to  give  the  inferior  Court  jurisdiction  in  fraudem  legist 

For'this  is  cited  the  case  of  Girling  v.  Alders  (IJ,  of  which  the 

statement  in  Bacon  is  a  transcnpt. 

In  Viner  8  Abr.  "  Prohibition'  (B.)  the  law  is  stated  thus: — 
**  If  there  be  one  entire  contract  above  40/,  and  a  man  sues  for 
it  in  a  Court  Baron,  severing  it  into  divers  small  suras  under 
40/,  a  prohibition  shall  be  granted,  because  this  is  done  to  de- 
fraud the  Court  of  the  King.  19  H.  6,  54."  This  is  from  the 
text  in  Viner :  the  cases  cited  from  Bacon  are  stated  in  the 
margin. 

The  case  of  Rex  v.  The  Sheriff  of  Herefm^dshire  (2),  adopts  the 
law  as  laid  down  in  Viner.  A  prohibition  was  applied  for  in 
that  case  to  prohibijb  the  Sheriff  from  proceeding  in  two  suits 
in  his  County  Court,  brought  by  the  same  plaintiff  against  the 
same  defendant,  each  suit  being  for  less  than  40/.  The  plaintiff,, 
who  was  a  carrier,  had  conveyed  goods  for  the  defendant — the 
carriage  amounting  to  £1  4 '.  In  about  a  month  afterwards  he 
carried  other  goods  for  the  defendant,  the  carriage  of  whicli 
amounted  to  a  like  sum.  The  contention  was  that  these  two 
items  constituted  one  entire  debt,  and  that  the  plaintiff  had  ne 
right  to  divide  it  in  order  to  bring  two  suits  for  it  in  the  County 
Court;  and  the  cases  in  Ventria  were  relied  on.  But  Lord 
Tenterden  refused  the  prohibition,  holding  that  the  causes  of 
action  were  distinct.  He  said,  **  I  am  of  opinion  that  this  case 
does  not  come  within  the  rule  of  law,  which  prohibits  the  split- 
ting of  a  cause  of  action  into  several  portions,  for  the  purpose 
of  conimencing  suits  for  each  in  an  inferior  Court ;  to  be  so,  the 
cause  of  action  must  be  one  and  entire.  But  in  this  case,  the 
two  items  of  £1  4/  each,  are  perfectly  distinct  debts,  the  one 
having  no  connection  with  the  other." 

That  case,  in  principle,  is  precisely  the  same  as  the  one 
before  us :  the  items  of  the  bill  of  exchange  and  the  goods  sold, 
for  which  one  action  was  brought,  arc  quite  distinct  from  the^ 
promissory  note  which  was  the  subject  of  the  other  suit;  there  is 
nothing  in  them  of  a  common  character,  except  that  they  may 

(1)  Ventr.  73 ;  2  Keb.  617.  (2)  1  B.  &  Ad.  672. 
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be  recovered  in  the  same  declaration,  and  in  the  same  form  of        18S6- 
action :  per  Talfourd,  J.,  in  Kimptan  v.  Willey  (1).    Therefore,     Exparu 
if  Bex  V.  The  Sheriff  of  Herefordshire  is  law,  it  must  decide  this      ^^Q^- 
case.     It  is  said  however  that  it  has  been  over-ruled  by  Grim-     aiiw^c.  j. 
hUy  V-  Aykroyd  (2).  But  I  have  been  unable  to  find  any  such 
statement  in  Grimbley  v.  Aykroyd.    Pollock,  C.  B.,  certainly 
says  that  it  is  at  variance  with  the  law  laid  down  in  Girling  v. 
Alders,  And  Fitzh.  Nat.  Brev. ;  and  after  distinguishing  it  from 
the  case  then  before  him,  said :  "  The  result  of  the  decision  (i.  e. 
in  the  case  of  the  Sheriff  of  Herefordshire)  altogether  is,  to 
render  it  impossible  to  rely  on  the  authority  of  the  former 
cases."     So  far  therefore  as  relates  to  the  law  laid  down  by 
Lord  Tenterden,  I  think  it  is  unquestioned :  the  facts,  and  the 
coarse  of  dealing  between  the  parties  in  Gnmbley  v.  Aykroyd 
were  held  to  constitute  one  entire  contract,  and  therefore  un- 
questionably could  not  be  divided  into  several  suits. 

Several  cases,  decided  upon  the  English  County  Court  Act, 
0  &  10  Vic.,  cap.  95,  sec  63,  which  forbids  suitors  to  divide  a 
cause  of  action  into  two  or  more  suits  for  the  p»irpose  of  bring- 
ing them  within  the  jurisdiction  of  the  County  Court,  were 
cited  on  the  argument.  I  think  those  cases  all  recognize  the 
principle  on  which  Lord  Tenterden  acted  in  Rex  v.  The  Sheriff 
of  Herefordshire,  that  where  the  causes  of  action  are  distinct, 
it  is  not  a  splitting  of  a  cause  of  action  to  bring  several  suits. 

All  the  previous  cases  were  cited  in  Kimpton  v.  Willey  (3) 
and  they  all  turned  on  the  question,  what  was  ''a  cause  of 
action."  The  answer  to  this  question  does  not  in  any  way 
depend  on  the  words  of  the  statute,  so  far  as  I  can  judge ;  and 
it  was  admitted  by  the  counsel  who  argued  in  support  of  the 
rule  for  a  prohibition  in  Grimbley  v.  Aykroyd,  that  under  the 
facts  stated  in  several  of  these  casep,  and  among  them  the  case 
of  Rex  v.  The  Sheriff  of  Herefordshire,  the  contracts  were 
separate  and  distinct,  and  that  the  plaintiflf  might  sue  on  each 
contract  separately. 

The  reason  given  in  Girling  v.  Alders,  why  the  plaintiff 
coald  not  bring  separate  actions  was,  that  he  might  have  joined 
all  his  demands  in  one  action,  and  sued  in  the  Superior  Court. 

a)lU.M.aP.  SM.  (2)  1  Exch.  479.  (8)  9 a  B.  719 ;  1  L.,  H.  db P.  28a 
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1886^^^  But  that  is  clearly  not  a  sufficient  reason  according  to  the  more 

JSxjxirte  recent  cases,  for  that  might  have  been  done  in  all  the  cases 
^^^'  which  have  been  cited ;  and  in  Wickham  v.  Lee  (1),  Patteson, 
Aiien^.  J.  j^  ga^j^j  11^2^^  \^Q  ji(j  uQt  understand  the  Court  of  Exchequer  in 
Ghnmbley  v.  Aykroyd,  to  have  said  that  wherever  two  causes 
of  actions  could  be  joined  it  was  a  splitting  to  separate  them. 
And  Erie,  J.,  said :  "  It  is  not  a  splitting  of  actions  to  brinj; 
distinct  plaints  (in  a  County  Court)  where,  in  a  Superior  Court, 
there  would  have  been  two  counts."  If  the  plaintiff  in  the 
present  case  had  brought  an  action  in  this  Court  to  recover 
the  whole  amount  of  his  claim  against  the  defendant,  he  must 
necessarilv  have  had  several  counts  in  his  declaration,  on  the 
bills  of  exchange,  on  the  promissory  notes,  and  for  the  goods 
sold  and  delivered;  thus  shewing,  in  the  absence  of  anything 
to  connect  them  together,  that  he  had  several  causes  of  action. 

I  therefore  think,  that  according  to  the  case  put  in  Viner'a 
Abr.,  and  acted  on  by  Lord  Tenterden  in  Rex  v.  The  Sheriff  of 
Herefordshire  (supra),  confirmed  as  I  think  that  case  is  by 
Grimbley  v.  Aykroyd,  the  plaintiff  had  the  right  to  bring 
the  two  actions,  and  that  this  rule  should  be  discharged. 

I  do  not  think  the  words  of  the  3rd  sec.  of  Act  45  Vic,  cap. 
9,  which  extends  the  jurisdiction  of  the  County  Court,  affect 
the  question.  The  words  are,  that  subject  to  certain  excep- 
tions, the  County  Court  shall  have  jurisdiction  in  all  personal 
actions  of  debt,  convenant  and  assumpsit  where  the  debt  or 
damages  do  not  exceed  $400.  The  words  of  the  English  Act, 
9  &  10  Vic,  cap.  95,  sec  58  are  "  all  pleas  of  personal  actions 
where  the  debt  or  damage  claimed  is  not  more  than  £20." 
This  must  mean,  in  both  statutes,  the  debt  or  damages 
claimed  in  any  one  action ;  for,  in  one  of  the  cases  referred  to 
the  plaintiff  had  brought  two  actions,  claiming  in  each  some- 
thing over  £19.  Suppose  the  plaintiff  in  this  case  had  brought 
an  action  for  the  items  claimed  in  the  first  action  now  pending, 
and  recovered  judgment,  and  had  then  brought  an  action  in  the 
County  Court  to  recover  the  amount  of  the  promissory  note 
which  is  the  subject  matter  of  the  second  action  now  pending ; 
could  the  defendant  have  obtained  a  prohibition  to  restrain  the 
Court  from  proceeding  with  the  action,  because  by  adding  the 


(1)  12  Q.  a  621. 
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amount  claamed  in  it  to  the  judgment  which  the  plaintiff  had        1B86. 
recovered  in   the  previous   action,  the   two   together   would      Kr  parte, 
have  exceeded  the  sum  of  $400,  the  limit  of  the  County  Courts      ^y^Q"*- 
jurisdiction?     I   think   not.    And   why?    Because  the  suits 
were  for  distinct  causes  of  action,  each  of  which  was  within  the 
juiisdiction  of  the  Court.    And  I  cannot  see  that  it  makes  djiy 
difference  in  principle,  that  the  two  actions  are  pending  at  the 
same  time. 

Wetmore,  J.  The  case  of  Rex  v.  Tlve  SJieriff  of  Hereford- 
shire  (1),  seems,  evidentty,  adverse  to  this  application,  but  the 
authorities  from  Bacon's  Abridgment  are  entirely  the  other  way. 
Under  "  Prohibition  "  (K),  it  is  said :  "  An  action  was  brought 
in  the  hundred  Court  tor  40/,  in  which  the  plaintiff  confessed 
he  was  satisfied  one  shilling,  which  being  done  with  an  intent 
to  give  that  Court  jurisdiction,  and  to  defraud  the  Superior 
Court,  a  prohibition  was  granted :"  citing  Clarke  v.  Corke  (2). 

"  If  there  be  one  entire  contract  above  40/,  and  a  man  sue  for 
it  in  a  Court  baron,  severing  it  into  divers  small  sums  under 
40/y  a  prohibition  shall  be  granted,  because  this  is  done  to 
defraud  the  Court  of  the  King :"  citing  among  other  authori- 
ties, 2  Roll.  Abr.  280.  The  effect  in  the  present  case  is  also 
to  defraud  the  revenue,  as  the  clerk's  fees  in  actions  in  the 
Supreme  Court  go  as  part  of  the  revenue  of  the  C9untry, 
whereas  the  clerk's  fees  in  the  County  Court  go  to  the  clerk 
himself,  which,  I  think,  is  a  very  important  element  in  the 
consideration  of  this  case. 

"  If  there  be  several  contracts  between  A.  and  B.,  at  several 
times,  for  divers  sums,  each  under  40/,  but  amounting  in  the 
whole  to  a  sum  sufficient  to  entitle  the  Superior  Court  to  a 
jurisdiction,  they  shall  be  sued  for  in  such  Superior  Court  and 
not  in  an  inferior  one,  which  is  not  of  record  :"  citing  Ventr.  Go. 

"  So,  in  a  prohibition  to  the  Court  of  the  honor  of  Eye,  where 
the  case  was :  One  contracted  with  another  for  divers  parcels 
of  malt,  the  money  to  be  paid  for  each  parcel  being  under  40/, 
and  he  levied  divers  plaints  thereupon  in  the  said  Court; 
wherefore  the  Court  here  granted  a  prohibition,  because, 
though  there  l)e  several  contracts,  yet,  inasmuch  as  the  plain- 

(1)  1  a  &  Ad.  072.  (2)  P»lm.  564. 
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1886.        tiff  might  have  joined  them  all  in  one  action,  he  ought  to  have 
Ez  parte     SO  done,  and  not  put  the  defendant  to  unnecessary  vexation, 
Lynott.      ^^y  more  than  he  can  split  an  entire  debt  into  divers,  to  give 
wetmore,  J.     ^he  inferior  Court  jurisdiction  infraitdem  leffis:*'  citing  Girl- 
ing V.  Aiders  (1). 

In  Lord  Bagot  v.  Williams  (2),  it  was  held  "  that  all  the 
sums  which  the  plaintiff  knew  the  defendant  had  received  at 
the  time  when  he  commenced  the  action  in  the  inferior  Court, 
were  to  be  considered  as  causes  of  action,  in  respect  of  which 
he  had  declared  and  recovered  the  judgment."  See  also 
Dunn  V.  Murray  (3). 

In  Grimbley  v.  Aykroyd  (4),  the  matter  was  decided  upon 
the  Imperial  Act  9  &  10  Vic.  cap.  95,  and  not  upon  the  old 
rule  of  the  common  law,  as  to  the  jurisdiction  of  the  County 
Court,  Parke,  B.,  said :  "  It  is  therefore  not  material  to  decide 
between  the  cases  in  Ventris  and  Bex.  v.  The  SJieriff  of 
Herefordshire;  for  the  question  turns  on  the  construction 
of  9  &  10  Vic.  cap.  95,  and  especially  the  C3rd  section 
which  prohibits  the  dividing  causes  of  action."  See  Merritt 
V.  Woods  (o),  which  would  authorize  a  recovery  of  all  plain- 
tiff's claim  on  the  indebitatus  counts.  And  Pollock,  C.  B., 
referring  to  the  vexatious  effect  of  several  suits  said:  "The 
extent  to  which  that  vexation  might  be  carried  may  be 
illusti4ted  by  the  present  case.  It  is  true  indeed  that  when 
each  contract  was  due  in  cash,  the  creditor  might  in  the  absence 
of  any  express  or  implied  contract  to  the  contrary  immediately 
sue  for  it,  but  when  several  debts  had  become  due  he  could 
unite  them  in  one  count  on  debt  or  simple  contract,  or  indeb- 
itatus assumpsit,  as  one  entire  debt,  and  there  seems  no  good 
reason  why  he  should  not.  In  the  subsequent  case  of  Bex  v. 
The  Sheriff  of  Herefordshire  (6),  the  judgment  of  Lord  Tenter- 
den  that  to  bring  a  case  within  the  rule  of  law  which  forbids 
splitting,  the  cause  of  action  must  be  one  and  entire,  is  at  vari- 
ance with  the  law  laid  down  in  the  above  cited  authorities. 
The  case  itself  may  be  distinguished  because  there  the  debts 
were  treated  as  being  entirely  distinct  and  separate  from  each 
other."  It  may,  I  think,  be  fairly  inferred  that  there  were  dis- 
ci) 1  Ventr.  78 ;  2  Keb.  617.  fS)  0  B.  db  C.  780.  (5)  Bert.  261. 
(2)  3  B.  41 0.  2S6.                                   (4)  2  Jur.  S57.                      (6;  1  R  ft  Ad.  672. 
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tinguishing  circumstances  and  important  ones.     For  if  Lord        1386. 
Tenierden  really  intended  to  over-rule  all  former  and  well-      Exparu 
established  decisions  it  is  not  unreasonable  to  suppose  he  would      ^^Q"'* 
have  said  so,  giving  some  reason  for  his  decision,  and  would    wetmore,  j. 
have  referred  to  the  authorities  cited  in  some  way. 

Again,  Pollock, C.B.,  said,  "  But  the  result  of  the  decision  alto- 
gether is  to  render  it  impossible  to  rely  on  the  authority  of  the 
former  cases,  which  otherwise  would  have  disposed  of  the  present 
question,  supposing  it  to  be  decided  by  the  rule  of  common 
law."  Having  thus  supposed, — and  it  is  not  likely  he  would 
have  resorted  to  supposition  if  he  was  aware  of  the  grounds  of 
Lord  Tenterden's  decision, — it  seems  to  me  he  did  not  exactly 
apprehend  Lord  Tenterden's  reasoas  for  his  conclusion,  and 
from  his  not  making  any  remark  as  to  approval  or  disapproval 
upon  a  case  affecting  so  important  and  previously  well  under- 
stood branch  of  the  law,  I  conclude  his  opinion  was  not  in 
accord  with  that  of  Lord  Tenterden ;  and  as  the  case  under  in- 
vestigation did  not  require  it,  in  order  to  avoid  the  expression 
of  a  contrary  opinion,  I  think  he  purposely  avoided  any  expres- 
sion of  opinion  on  the  subject.  The  decision  of  Lord  Tenter- 
den had,  however,  no  weight  in  the  judgment  of  Pollock,  C.  B., 
which  he  says  was  based  upon  the  Act  9  &  10  Vic,  cap.  93. 

In  Bex  V.  The  Sheriff  of  Herefordshire,  Lord  Tenterden  was 
of  opinion  that  the  case  did  not  come  within  the  law  which 
prohibits  the  splitting  of  a  cause  of  action  into  several  portions 
for  the  purpose  of  commencing  suits  for  each  in  an  inferior 
Court ;  to  be  so,  the  cause  of  action  must  be  one  and  entire. 
But,  in  this  case,  the  two  items  of  £1  4/  each  are  perfectly  dis- 
tinct debts,  the  one  having  no  connection  with  the  other.  Our 
County  Court  Act  does  not  mention  cause  of  action,  it  says  debt 
or  damages ;  if  my  construction  of  our  County  Court  Act  is 
correct  this  decision  does  not  affect  the  present  case.  He  then 
proceeds :  "  When  the  defendant  incurred  the  debt  stated  in 
the  first  item,  the  plaintiff  might  have  sued  him  for  it  in  the 
County  Court,  and  his  having  incurred  another  and  distinct 
debt  with  the  plaintiff  afterwards  should  not,  I  think,  have  the 
effect  of  depriving  the  plaintiff  of  his  remedy  in  the  County 
Court  for  the  first  debt.  And  if  he  may  still  have  that  remedy 
for  the  first  debt,  he  has  it  of  course  for  the  second  also."    The 
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same  rule  would  apply  to  a  store  account  for  any  article  pur- 
chased, in  the  absence  of  any  contract  to  the  contrary.  The 
party  furnishing  the  goods  would  have  a  right  to  sue  for  it,  and 
for  the  second,  and  so  on,  and  why  not  for  every  item  ?  Getting 
additional  articles  is  creating  a  further  and  new  debt.  Creating 
a  further  debt,  under  Lord  Tenterden*s  decision,  should  not 
deprive  him  of  his  remedy  upon  the  first  item  and  so  upon 
every  item.  Such  a  view  is  quite  upset  by  Grivibley  v.  Ayk- 
roydy  and  substantially  over-roles  the  view  of  Lord  Tenter- 
den  in  this  respect,  as  T  understand  the  two  cases. 

Referring  to  our  County  Court  Act  Consol.  Statutes  cap.  51 
sec,8:  "  Subject  tothe  exceptions  in  the  last  preceding  section,the 
County  Courts  shall  have  jurisdictions  in  all  actions  of  debt, 
covenant,  and  assumpsit,  when  the  debt  or  damages  claimed  do 
not  exceed  the  sum  of  $200."  If  divers  claims  actually  due 
could  be  sued,  where  was  the  need  for  enlarging  the  jurisdiction 
of  the  County  Courts ;  if  the  claims  could  be  sued  separately, 
jurisdiction  could  be  given  in  any  case  by  a  multiplicity  of 
suits.  The  section  I  have  refeired  to  fixing  the  jurisdiction  when 
the  debt  or  damages  claimed  do  not  exceed  $200,  seems  to  me 
very  important  in  arriving  at  a  conclusion.  What  is  the  debt  ? 
Is  it  not  the  amount  the  defendant  is  indebted  to  the  plaintiff — 
whether  on  one  promissory  note  or  twenty  notes — the  gross 
amount  that  is  due  from  the  defendant  to  plaintiff?  And  do  not 
the  several  overdue  notes  which  are  only  evidence  of  the  in- 
debtedness, make  together  the  amount  of  the  debt  due  from 
defendant  to  the  plaintiff?  It  seems  to  me  they  do.  All  the 
contracts  together  make  the  debt.  Notwithstanding  the  deci- 
sion in  Rex  v.  The  Sheriff  of  Herefordshire,  taking  into  con- 
sideration the  authorities  from  Bacon's  Abr.,  the  decision  in 
Lord  Bagot  v.  WiUiavis  (1),  the  fair  construction  of  our  County 
Court  Act,  and  the  fact  that  proceeding  by  two  actions  in  the 
County  Court  takes  from  the  revenue  of  the  Province — really  a 
defrauding  of  the  revenue — I  think  the  course  of  suing  separ- 
ately is  not  justifiable  in  law  and  most  certainly  should  not  re- 
ceive the  least  encouragement  The  affidavits  on  showing 
cause  very  candidly  state  the  claims  were  divided  for  the  pur- 
pose of  giving  jurisdiction  to  the  County  Court,  which  I  think 
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cannot  be  done.     The  plaintiff  could  have  abandoned  his  claim  ^^^- 

down  to  the  jurisdiction  of  the  County  Court,  and  this  is  the  Exparu 

only    way    a   jurisdiction    could    be    give    to    that    Court.  ynott. 

My  opinion  is,  the  application,  for  the  reasons  given,  should  be  wetmore,  j. 
complied  with. 

Palmer,  J.  In  this  case,  the  defendant  has  endeavoured 
to  g^ve  the  County  Court  jurisdiction,  by  splitting  up  his 
claim,  in  a  way  entirely  unjustifiable,  and  I  should  have 
thought,  in  the  absence  of  authority,  that  the  prohibition  should 
go ;  but  I  think  the  authorities  decide  otherwise,  and  therefore 
I  feel  compelled  to  give  my  voice  for  refusing  the  writ. 

King,  J.  This  is  an  application  for  prohibition  to  restrain 
the  County  Court  of  St.  John  from  proceeding  in  the  second 
of  two  actions  brought  therein  by  McLeod  against  Lynott. 

It  appears  that  upoiv^the  14th  of  December,  1885,  Lynott 
was  indebted  to  McLeod  (as  alleged)  upon  several  promissory 
notes,  then  overdue,  and  amounting  in  the  whole  to  upwards 
of  $400.  On  the  15th  of  December,  McLeod  brought  an  action 
in  the  County  Court  of  St.  John  against  Lynott  upon  several 
of  these  notes,  amounting  in  the  whole  to  upwards  of  $300, 
and  on  the  following  day,  the  ICth  of  December,  commenced 
another  action  in  the  same  Court  upon  the  remaining  notes 
amounting  to  something  over  $100.  The  defendant  obtained 
from  Palmer,  J.,  an  order  nisi  for  prohibition  which  was  argued 
before  us  last  term. 

It  is  contended  for  the  defendant  that  all  the  notes  being 
due  and  unpaid  at  the  time  of  the  first  action,  they  together 
constituted  one  debt  or  demand,  and  should  have  been  pro- 
ceeded upon  in  one  action,  the  plaintiff  abandoning  for  the 
excess  over  $400. 

By  45  Vic  cap.  9,  sec.  3,  it  is  provided  that,  subject  to  certain 
exceptions  not  necessary  to  notice,  the  County  Courts  shall 
have  jurisdiction  and  hold  plea  in  all  personal  actions  of  debt, 
oovenant  and  assumpsit  when  the  debt  or  damages  do  not 
exceed  the  sum  of  $400. 

And  by  sec.  41  of  cap.  51  of  Consol.  Statutes  it  is  provided 
that  the  plaintiff  shall  have  the  right  to  abandon  any  part  of 
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^886.        his  debt  or  claim  in  order  to  bring  the  same  within  the  juris- 
Ekc  parte     diction  of  the  County  Court. 

Ltnott.  ,j,j^^  defendant  s  contention  is  that  the  term  "  debt"  in  the  45th 

King^.  Vic.  cap*  9,  sec.  3,  means  all  debts  due  at  the  time,  and  which 
might  be  included  in  one  count ;  that  the  debt  due  on  the  15th 
December  was  the  entire  amount  of  all  the  notes,  and  that  if 
this  was  sued  upon  in  the  County  Court  it  could  only  be  by 
one  action,  abandoning  for  the  excess. 

It  is  material  to  notice  that  the  Act  contains  no  restraining 
provision  similar  to  that  in  the  Imperial  Act,  9  &  10  Vic,  cap. 
95,  sec.  63,  which  was  the  subject  of  decision  in  GHwhley  v. 
Aykroyd  (1).  By  that  Act,  after  it  being  in  the  58th  section 
enacted  that  the  Court  should  have  jurisdiction  in  all  pleas  of 
persona]  action  where  the  debt  or  damage  claimed  is  not  more 
than  £20,  whether  on  balance  of  account  or  otherwise,  it  is  by 
the  63rd  section  enacted  that  **  it  shall  not  be  lawful  to  divide 
any  cause  of  action  for  the  purpose  of  bringing  two  or  more 
suits  in  any  of  the  said  Courts,  but  any  plaintiff  having  cause 
of  action  for  more  than  £20,  (for  which  a  plaint  might  be  en- 
tered under  this  Act,  if  not  for  more  than  £20)  may  abandon 
the  excess,"  &c. 

The  question  in  that  case  turned  not  upon  the  58th  section 
but  upon  the63rd,and  it  was  held  that  the  term  "cause  of  action" 
as  used  in  the  section  meant  in  general "  cause  of  one  action"  and 
not  an  action  on  one  separate  contract.  The  Court  said  "  a  great 
inconvenience  would  follow  if  the  term  'cause  of  action*  were  in- 
terpreted to  mean  cause  of  action  on  one  separate  contract,  and 
also  if  the  construction  were  to  be  that  it  was  intended  to 
cover  all  contracts  executed,howeverdissimilar  in  character,  that 
could  be  included  in  one  indebitatus  count,  which  according  to 
the  modern  practice  may  comprise  any  number  of  separate  un- 
connected contracts  whenever  made,  each  having  ended  in  a 
debt  before  the  commencement  of  the  suit.  As  some  exten- 
sion must  be  given  to  the  fonner  construction,  some  restriction 
must  be  put  on  the  latter;  and  we  think  that  we  ought  to  hold 
that  the  63rd  clause  does  apply  (whether  to  all  debts  which  could 
be  comprised  in  one  description  in  one  count,  as  for  goods  sold, 
or  not,  we  need  not  now  decide)  at  all  events  to  the  case  of 

(1)  12  Jur.  367. 
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tradesmen's  bills  in  which  one  item  is  connected  with  another        ^^^- 
in  this  sense  that  the  dealing  is  not  intended  to  terminate  with      SUparu 

one  contract,  but  to  be  continuous,  so  that  one  item  if  not  paid        ' 

shall  be  united  with  another,  and  form  one  entire  demand."       ^^!^' 

As  I  have  already  said  our  County  Court  Act  contains  no  such 
-clause  as  the  63rd  section  of  the  Imperial  Act,  but  what  was 
«aid  by  the  Court  in  i-eference  to  the  more  extensive  words 
^*  cause  of  action  "  is  not  entirely  foreign  to  the  question  before 
us.  The  Court  after  stating  that  the  question  before  them 
was  as  to  the  true  construction  of  the  Act,  and  particularly 
the  63rd  section,  and  not  upon  the  old  rule  of  the  common 
law  as  to  the  jurisdiction  of  the  County  Court,  go  on  to  say  as 
follows :  "It  will  be  proper  however  to  consider  what  that  rule 
was,  in  order  to  give  a  construction  to  the  County  Court  Act. 
At  common  law  the  County  Court  held  '  no  plea  of  any  debtor 
damages  to  the  value  of  40/  or  above,'  (4  Inst  266,)  and  if  an 
entire  contract  or  debt  of  40/,  or  upwards,  was  severed  into 
«ums  below  40/  a  prohibition  was  granted,"  (Roll.  Abr.) ;  and 
without  saying  that  the  debt  arase  on  an  entire  contract,  Fitz- 
herbert  lays  it  down  that  '  if  a  man  do  owe  unto  another  man 
five  marks,  and  he  sue  several  plaints  for  the  same  in  the  County 
Oourt  or  any  other  Court  against  the  debtor,  he  shall  have  a 
prohibition  thereof  and  rehearse  the  matter,  and  that  it  would 
defraud  the  King's  Court  of  its  jurisdiction.'  This  doctrine 
was  applied  to  contracts  made  at  different  times  between  the 
-same  persons,  for  several  sums  each  less  than  40/,  but  together 
•amounting  to  more  ;  an  Anonymous  case,  (1) ;  Girling  v. 
Alders  (2) ;  which  was  for  the  price  of  different  parcels  of  malt 
sold  at  different  times,  '  because  though  they  be  several  con- 
tracts, yet  forasmuch  as  the  plaintiff  might  have  joined  them 
•all  one  action,  he  ought  so  to  have  done,  and  sued  in  the  Court 
Above,  and  not  put  the  defendant  to  an  unnecessaiy  vexation ; 
no  more  than  he  can  split  an  entire  debt  intodiveis  to  give  the 
inferior  Court  jurisdiction  in  fi^audem  legisJ  The  reason  given 
is  a  very  satisfactory  one,  for  it  would  be  extremely  vexatious, 
if  a  plaintiff  from  whom  goods  had  been  purchased  in 
small  quantities  at  different  times,  by  distinct  contracts,  either 
payable  immediately  or  on  credit  which  had  expired,  instead  of 

(1)  1  Ventr.  «.  (2)  1  Ventr.  78. 
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^^S6.  uniting  all  in  one  action  which  he  could  do  after  the  debts. 
Enparu  were  all  due,  should  divide  them  into  several  and  sue  for  each 
^f^*  in  a  separate  action  in  the  County  Court,  which  could  give  na 
Kin?^.  adequate  relief  by  consolidating  them  in  the  exercise  of  their 
equitable  jurisdiction  (if  they  had  any)  as  a  Superior  Court 
would,  for  thej"-  could  not  unite  them,  so  as  in  the  aggregate  to- 
be  equal  to  or  exceed  ¥11 .  *  *  It  is  true  indeed  that  when 
each  contract  was  due  in  cash,  the  creditor  might  in  the  absence 
of  any  express  or  implied  contract  to  the  contrary  immediately 
sue  for  it ;  but  when  several  debts  had  become  due  he  could 
unite  them  in  onecount  on  simple  contract  ovindehitatxji^aas'wmp' 
sit,  as  one  entire  debt,  and  there  seems  no  good  reason  why  he 
should  not.  In  the  subsequent  case  of  Rex  v.  The  Sheriff  of 
Herefordshire^!),  the  judgment  of  Lord  Tenterden,  that  to  bring 
a  case  within  the  rule  of  law  which  forbids  splitting,  the  cause 
of  action  must  be  one  and  entire,  is  at  variance  with  the  law 
laid  down  in  the  above  cited  authorities.  The  case  itself  may 
be  distinguished  because  there  the  debts  were  treated  as  being 
entirely  distinct  and  separate  from  each  other,  the  one  having^ 
no  connexion  with  the  other ;  but  in  the  case  of  a  running  bill 
with  a  tradesman,  the  items  are  generally  connected,  the  first 
contract  being  usually  made  with  the  understanding  that  if  not 
paid  for  until  after  others  have  been  made,  it  is  to  form  part  of 
the  same  debt,  so  that  several  items  are  to  be  united  in  one  bill. 
But  the  result  of  the  decision  altogether  is  to  render  it  impas- 
sible to  rely  on  the  authority  of  the  former  cases,  which  other- 
wise would  have  disposed  of  the  present  question,  supposing  it 
to  be  decided  by  the  rule  of  the  common  law."  The  Court 
then  say  that  the  case  did  not  depend  upon  those  authorities,, 
but  on  the  construction  of  the  recent  Act  9  &  10  Vic,  cap.  95>. 
and  go  on  to  comment  upon  it  in  the  terms  already  given. 

Upon  the  argument,  Parke,  B.,  had  said :  "  This  case  does  not 
depend  on  the  old  law  respecting  County  Courts,  and  it  is 
therefore  not  material  to  decide  between  the  cases  in  Ventris^ 
and  Rex  v.  The  Sheriff  of  Herefordshire  ;  for  the  question  turns 
on  the  construction  of  the  9  &  10  Vic,  cap.  95,  and  especially 
the  63rd  section  which  prohibits  the  dividing  causes  of  action.'" 
The  Court  in  construing  the  words  "cause  of  action"  in  the^ 


(1)  1  B.  &  Ad.  072. 
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(1)  12  Jur.  018.  (8)  14  Jiir.  702.  (3)  14  Q.  &  D.  141. 
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63rd  section  directed  against  the  splitting  of  actions,  say  that       ^886. 
these  words  are  a  more  extensive  term  than  the  words  "  debt      Exparte 
or  damages,"  the  words  used  in  the  58th  section  of  the  Act,        ]™ojt. 
and  the  same  words  used  in  our  Act.  Kin?^. 

In  the  case  In  Re  Wickfuim  (1),  where  there  was  an  action  for 
rent,  and  also  an  ax^tion  for  double  value  for  holding  over  after 
notice  to  quit,it  was  held  that  the  two  actions  were  maintainable. 
Patteson,  J.,  says,  referring  to  Grimbley  v,  Aykroyd :  "  It  is 
true  that  in  an  action  of  debt,  a  count  for  double  value  may  be 
joined  with  a  count  for  use  and  occupation;  but  I  do  not  under- 
stand the  Court  of  Exchequer  as  having  said  th^t  wherever 
causes  of  action  may  be  joined  they  constitute  one  cause  of 
action,  and  must  be  joined." 

Erie,  J.,  said:  "I  gather  from  the  case  of  Grimbley  v. 
Aykroyd,  that  the  Court  of  Exchequer  have  laid  it  down  that 
a  plaintiff  in  the  County  Court  is  not  open  to  the  objection  of 
splitting  his  demand,  if  it  appears  that  in  an  action  in  the 
Superior  Courts  two  counts  would  have  been  necessary  to 
enable  him  to  recover  the  two  demands.  Though  there  is 
great  difficulty  in  laying  down  a  rule  upon  the  subject,  this 
case  falls  within  that  rule." ' 

In  Kimpton  v.  WiUey  (2),  the  plaintiff  sued  out  two  plaints 
in  the  County  Court,  the  fii-st  for  cash  and  interest  during 
years  1846-49;  the  second  for  goods  sold  and  delivered,  and 
for  work  and  labor  between  1845  and  1849.  The  items  in  the 
two  plaints  were  in  no  other  respect  connected.  Held,  that 
the  two  demands  did  not  necessarily  form  one  cause  of  action 
within  the  63rd  sec.  of  9  &  10  Vic.  cap.  95. 

In  Brtmaden  v.  Humphrey  (3),  it  was  held  that  recovery  in 
an  action  of  compensation  for  damage  to  goods  occasioned  by 
a  wrongful  act  of  defendant  is  no  bar  to  an  action  subsequently 
for  injury  to  the  pei*son  occasioned  by  the  same  wrongful  act. 

Bowen,  L.  J.,  at  page  151,  says :  "It  may  be  said  that  it  would 
be  convenient  to  force  persons  to  sue  for  all  their  gri^ances  at 
once  and  not  to  split  their  demands ;  but  there  is  no  positive 
law  (except  so  far  as  the  County  Court  Acts  have  from  a  very 
early  date  dealt  with  the  matter),  i^inst  splitting  demands 
which  are  essentially  separable,  although  the  High  Court  has 
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1886.  inherent  power  to  prevent  vexation  or  oppression,  and  by  stay- 
mx^paru  ing  proceedings  or  by  apportioning  the  costs,  would  have  always 
Lynott.  ample  means  of  preventing  any  injustice  arising  out  of  the 
Kinig|^.       reckless  use  of  legal  procedure." 

The  debts  in  this  case  being  entirely  disconnected,  what  is 
there  to  require  plaintiff  to  join  all  in  a  single  action  ?  He 
might  indeed  recover  the  considerations  for  the  several  notes 
under  an  indebitatus  count,  but  he  is  not  required  to  do  so. 
There  may  be  advantages  to  him  in  proceeding  upon  the  notes 
themselves  of  which  he  is  not  to  be  deprived.  The  rule  of  the 
common  law  applicable  to  County  Courts  in  England  is  not 
applicable,  the  case  depending  upon  our  statute  and  as  has 
been  pointed  out  herein  more  extensive  words  in  the  Imperial 
Act  have  been  deemed  insufficient  to  require  the  uniting  in  one 
action  of  debts  arising  out  of  transactions  in  no  way  connected. 
I  therefore  think  the  rule  should  be  discharged." 

Fraser,  J.    I  agree  with  the  learned  Chief  Justice. 

Tuck,  J.,  concurred  with  Mr.  Justice  Wetmore. 

Ride  discluirged. 

The  plaintiff  then  applied  for  costs,  and  the  Court  having 
taken  time  to  consider,  the  following  judgment  was  now  deliv- 
ered by 

Allen,  C.  J,  On  the  question  whether  the  rule  nisi  in  this 
case  should  have  been  discharged  with  costs,  the  first  inquiry 
is,  whether  the  Court  has  power  to  give  costs  on  applications 
for  prohibition. 

The  questions  as  to  costs  in  such  cases,  have  generally  arisen 
where  there  has  been  a  suit  for  prohibition,  and  a  declaration 
filed,  and  judgment  either  on  demurrer  or  after  verdict.  In 
Hullock  on  Costs,  317,  where  the  plaintiff  was  nonsuited  in  a 
suit  on  {Prohibition,  the  question  was  whether  the  defendant 
should  have  the  costs  of  opposing  the  rule  to  shew  cause  why 
the  writ  should  not  be  granted,  as  well  as  the  costs  of  the  non- 
suit ;  and  it  was  held  that  he  should  only  have  the  costs  of  the 
nonsuit.    But  it  adds :  *'  If  the  defendant  had  succeeded  in  his 
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opposition  to  the  rule  to  shew  cause  why  the  prohibition        1886. 
should  not  be  granted,  it  would  even  then  have  been  for  the      Exparte 
consideration  of  the  Court,  whether,  upon  all  the  circumstances      ^^^Q^- 
of  the  case,  the  rule  should  be  discharged  with  costs."    The     aum^c.  j. 
practice  is  stated  in  the  same  terms  in  Bac.  Abr.  "  Prohibition*' 
(E.)  Vol.  6,  p.  574.     If  the  right  to  a  prohibition  is  doubtful,  the 
Court  orders  a  declaration  to  be  filed,  and  the  question  to  be 
decided  on  the  pleadings,  and  suspends  the  rule  in  the  mean- 
time. 

In  WaUa4^  v.  Allen  (1),  a  rule  nid  for  a  prohibition  was 
granted  with  costs,  and  being  made  absolute,  the  question  arose 
whether  the  Court  could  grant  costs;  and  it  was  held  that  they 
could.  The  facts  of  that  case  are  the  converse  of  this — for  here 
the  rule  was  discharged,  and  it  was  not  moved  with  costs — but 
it  establishes  the  principle  that  costs  may  be  granted  on  appli- 
cations for  writs  of  prohibition ;  and  it  also  recognizes  the  rule 
of  practice  that  where  cause  is  shewn  against  a  rule,  the  Court 
in  making  it  absolute  or  discharging  it,  may  generally  do  so 
with  or  without  costs.  The  practice  is  laid  down  in  Chit. 
Arch.  (12thed.)  1589.  At  p.  1590  it  is  said,  that  if  the  rule  nisi 
is  silent  as  to  costs  (the  present  case)  and  the  rule  is  dis- 
charged, it  is  with  or  without  costs,  in  the  discretion  of  the 
Court,  according  as  they  are  of  opinion  that  the  motion  ought  or 
ought  not  to  have  been  made.  I  therefore  think  the  Court  has 
the  right  to  give  costs  in  this  matter  if  it  thinks  it  a  case  for 
costs,  but  as  the  question  was  new,  and  somewhat  doubtful,  and 
the  Court  were  not  unaninjous  on  the  principal  question,  I 
think  costs  ought  not  to  be  given. 

Wetmore,  King,  Fraser  and  Tuck,  JJ.,  concurred. 

Application  for  costs  refused. 


(1)  L.  R.  10  C.  p.  607. 
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1886.  GEROW  v.  PROVIDENCE  WASHINGTON  INS.  CO. 


November  10. 


Foreign  Company — Action  against — Declaration — Wluit  mtut  allege — 

FUading, 

In  an  action  on  a  policy  of  insarance  issued  by  a  foreign  company,  it  is  not 
necessary  to  state  m  the  declaration,  how  they  were  incorporated,  or  that  they 
had  power  to  enter  into  the  contract,  or  to  sue  and  be  sued.  (Palmkr,  J., 
dissenting). 

This  was  an  action  on  a  policy  of  marine  insurance  issued 
by  the  defendants,  The  Providence  Washington  Insurance  Ck). 
of  Providence,  Rhode  Island,  to  the  plaintiff,  The  declaration 
set  out  the  policy,  and  alleged  that  it  was  issued  by  the  defend- 
ants at  Providence,  Rhode  Island,  and  signed  by  the  president  of 
the  company,  and,  as  required  by  the  policy,  countersigned  by 
Henry  R.  Ranney,  the  defendant's  duly  authorized  agent  in 
Saint  John,  New  Brunswick,  and  thai  the  common  seal  of  the 
defendants  was  duly  affixed  to  the  policy  as  such  insurers  to 
the  plaintiff.  There  was  no  allegation  that  the  defendants 
were  incorporated,  or  could  enter  into  contract,  or  were  liable 
to  be  sued. 

The  defendants  appeared  in  the  action,  and  demurred  to  the 
declaration  on  the  grounds :  1.  That  it  shewed  that  the  defend- 
ant company  was  not  a  domestic  corporation,  and  did  not  allege 
that  they  were  a  body  of  persons  duly  incorporated  outside  of 
the  Province  of  New  Brunswick,  nor  that  they  were  entitled 
to  sue,  or  liable  to  be  sued,  by  the  name  or  style  of  the  Provi- 
dence Washington  Insurance  Co.,  of  Providence,  Rhode  Island, 
or  by  any  other  name  or  style.  2.  That  there  was  no  allega- 
tion that  the  defendants  were  empowered  by  the  law  and 
customs  of  the  State  of  Rhode  Island,  to  make  and  enter  into 
the  alleged  contract  set  out  in  the  declaration,  or  to  sue,  or 
to  be  sued. 

June  25,  1886.  Oeo.  G.  Oilberty  Q.  C,  in  support  of  the 
demurrer.  The  declaration  is  insufficient  inasmuch  as  it  does 
not  allege  that  the  defendants  are  incorporated,  or  that  they  can 
sue  and  be  sued,  or  that  they  are  empowered  to  enter  into  the 
contract  declared  on.  Before  the  plaintiff  can  recover,  these 
facts  must  be  shewn,  and  in  order  to  be  in  a  position  to  give 
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-evidence  of  them  there  mast  be  an  allegation  in  the  declara-        ^886. 
tion  on  which  such  proof  is  to  be  founded.     See  The  Waterous      Gerow 
Engine  Worlcs  Co.  v.  Campbell  (1) ;  Bull.  &  Leake,  PL  30.  pbovtobncb 
The  fact  of  the  defendant  company  appearing  in  the  suit,  does  Washington 
not  any  more  admit  that  they  are  duly  incorporated  and  liable 
to  be  sued,  than  does  the  fact  of  a  defendant  appearing  when 
sued  by  a  company,  admit  that  it  is  incorporated  and  empowered 
to  sue. 

Weldon,  Q.  C.  The  defendants  have  represented  themselves 
-as  a  corporation,  and  entered  into  the  contract  under  their 
-common  seal.  They  are  either  estopped  from  denying  their 
existence  or  ability  to  contract,  or,  at  the  most,  it  can  only  be 
the  subject  matter  of  a  plea.  While  a  foreign  corporation,  as 
plaintiffs,  may  be  obliged  to  aver  that  they  are  duly  incorpor- 
•ated,  it  is  different  where  it  is  a  defendant.  As  plaintiff,  they 
have  the  knowledge  of  their  charter  and  powers,  while,  when 
sued,  the  plaintiff  has  not  the  means  of  knowing.  The  prac- 
tical result  would  be  to  render  contracts  with  foreign  corpora- 
tions almost  impossible,  as  a  party  would  have  to  ascertain 
where  and  how  they  were  incorporated,  and  their  powers. 
T!he  Waterous  Engine  Works  Co.  v.  Camphdl,  was  a  case 
•of  a  company  who  were  incorporated  under  the  Joint  Stock 
-Companies  Act  of  Canada,  bringing  an  action,  and  in  such  case 
it  was  held  that  they  were  bound  to  aver  how  and  in  what 
way  they  were  incorporated,  and  for  want  of  such  averment 
the  declaration  was  bad  on  demurrer.  In  Star  Kidney  Pad 
Co.  V.  McCarthy  (2),  where  the  declaration  was  founded  on 
A  judgment  of  the  High  Court  of  Justice  in  Ontario,  and  it  was 
Averred  the  defendant  had  appeared  in  the  original  suit,  the 
Court  held  the  declaration  good,  notwithstanding  there  was  no 
averment  how  or  by  what  means  the  plaintiffs  were  incorporated. 

But  under  Consol.  Statutes,  cap.  46,  sec.  IG,  such  averment 
18  not  necessary  where  the  contract  of  a  foreign  corporation  is 
entered  into  within  the  Province  by  its  accredited  agent.  Here, 
from  the  contract  itself,  it  was  not  completed  until  counter- 
signed by  BAnney,  their  duly  authorized  agent  in  Saint  John, 

(1)  22  M.  B.  R«|X  608.  (2)  24  N.  R  Rep.  06. 


Digitized  by 


Google 


144  NEW  BRUNSWICK  REPORTS.  [vOL. 

18S6.        and  it  is  averred  that  it  was  duly  countersigned  by  him,  which^ 

Gerow       of  course,  is  admitted  by  the  demurrer. 

Providence       Sloman  v.  Government  of  Neiv  Zealand  (I),  and  Neivby  v. 

Washington  Colfa  Patent  Fire-Arvis  Co.  (2),  were  cited. 
Ins.  Co.  ^  ^ 

Cur.  adv.  vult 
The  following  judgments  were  now  delivered  : — 

Wetimore,  J.  The  declaration  is,  George  W.  Gerow,  by  hi* 
attorney,  sues  the  Providence  Washington  Insurance  Co.  of 
Providence,  Rhode  Island,  for  that  the  plaintiff,  before  and  at 
the  time  of  the  issuing  by  the  defendants  of  the  policy  of  insur- 
ance hereinafter  in  this  count  set  out  was,  (averring  plaintiffs 
interest  in  a  certain  ship  or  vessel  called  the  "  Minnie  Gerow") 
and  thereupon  the  said  plaintiff  caused  himself  and  his  said 
interest  to  be  insured  by  the  defendants  by  a  certain  policy  of 
insurance,  bearing  date  *  *  *  which  said  policy  is  in  the 
words,  figures  and  form  following :  (The  policy  is  set  out  ver- 
batim, commencing)  "  Providence  Washington  Insurance  Go.,^ 
R.  I.,  on  account  of  George  W.  Gerow  do  make  insurance  and 
cause  to  be  insured"  *  *  *  The  policy  professes  to  be 
signed  and  sealed  by  J.  H.  DeWolf,  President,  and  counter- 
signed by  Henry  R.  Ranney,  agent.  The  policy  was  entered 
into,  and  the  common  seal  affixed,  at  the  City  of  Providence, 
R.  I.,  not  to  be  valid  until  countersigned  by  Henry  R.  Ranney,. 
the  company's  authorized  agent  at  the  City  of  Saint  John. 

The  declaration  is  demurred  to  on  the  grounds :  1.  That  the 
declaration  shews  defendant's  company  is  not  a  domestic 
company,  and  does  not  allege  that  they  are  a  body  of 
persons  duly  incorporated  outside  the  Province  of  New 
Brunswick,  nor  that  they  are  entitled,  or  liable,  to  sue,, 
or  be  sued,  by  the  name  or  style  of  thQ  Providence  Washington 
Insurance  Co.,  of  Rhode  Island,  or  by  any  other  name  or  style, 
at  there  is  no  allegation  in  the  said  declaration  that  the 
ts  are  empowered  by  the  law  and  customs  of  the 
bode  Island,  to  make  and  enter  into  the  alleged  con- 
t  in  said  declaration.  3.  That  there  is  no  allegation 
[laration  that  said  defendants  are,  by  the  law  and 


.  D.  5C3.  (2)  L.  R.  7  Q.  B.  288. 
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customs  cf  said  State  of  Rhode  Island,  empowered  to  sue  or       1886. 
liable  to  be  sued.  Gerow 

The  defendants  relied  on  the  Waierous  Engine  Works  Co.  v.  paov^DENCK 
Campbell  (1).     The  head-note  of  that  ease  is :  "  In  an  action  Washinoton 

brought  by  a  company  incorporated  by  letters  patent  under         J ' 

The  Canada  Joint  Stock  Companies*  Act,  1877,  (40  Vic.  cap.    w^^*-'- 
43)  it  was  held  (on  demurrer  to  the  declaration)  that  the  declar- 
ation was  bad  for  not  alleging  the  incorporation  of  the  plaintiffs 
by  letters  patent  under  the  Act."     Palmer,  J.  dissenting. 

The  71st  section  upon  which  the  decision  was  based  is,  "  In 
any  action  or  other  legal  proceeding,  it  shall  not  be  requisite  to 
set  forth  the  mode  of  incorporation  of  the  company  otherwise 
than  by  mention  of  it  under  its  corporate  name  as  incorporated 
by  virtue  of  letters  patent — or  of  letters  patent  and  supple- 
mentary letters  patent  as  the  case  may  be — under  this  Act." 

The  case  cited  cannot  affect  our  decision  in  the  present  case 
in  the  slightest  degree,  as  it  was  based  upon  The  Canada  Joint 
Stock  Companies'  Act,  which  has  reference  only  to  companies 
established  under  it,  and  does  not  extend  to  any  other  com- 
panies. The  present  company  is  one  established  in  the  United 
States,  and  is  not  reached  by  the  Dominion  Act. 

In  the  Avon  Stone  Co.  v.  Dunham  (2),  it  was  held  that,  as 
the  affidavit  used  upon  obtaining  an  attaching  order  under 
cap.  43  of  the  Consol.  Statutes  did  not  show  that  the  plaintiffs 
were  incorporated,  or  had  any  right  to  sue  by  that  name,  it  was 
bad  and  the  attaching  order  was  set  aside. 

There  is  a  manifest  difference  between  what  a  company  plain- 
tiff must  set  forth  in  order  to  maintain  their  action,  and  what 
is  required  to  be  set  forth  in  a  suit  against  a  company 
upon  a  contract  made  by  the  company.  Mr.  Justice  Parker,  in 
Seelye  v.  The  Lancaster  Mill  Co.  (3),  says  that  the  defendants 
being  sued  as  a  corporation,  and  appearing  and  pleading  as  such 
in  bar  to  the  action,  is  estopped  at  the  trial  from  disputing  its 
existence  as  a  body  corporate,  and  its  ability  to  contract  in  that 
capacity. 

A  plaintiff  company  may  be  required  to  prove  the  right 
to  sue,  but  a  defendant  company,  by  the  contract,  is  liable  to 
be  sued  no  matter  whether  incorporated  or  not,  or  how  incor- 

a)SN.  a  BeiKSOt.  (2)  2  p.  *  a  4«.  (8)1  Kerr  877. 

YoL  XXn  N.  B  Baports.  10 
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1886.       porated.    The  party  appearing,  judgment  can  be  recovered . 
Gbbow      Realizing  under  the  judgment  is  another  matter  which  may  be 

PaoviDBarcB  ^^^^  difficult  to  bring  to  a  satisfactory  conclusion. 

Washington       Sec.  16  of  cap.  46  of  the  Consol.  Statutes  provides  that  "upon 
'     '      trial  of  any  cause  before  any  Court,  wherein  it  shall  be  neces- 

wetmore,  J.  ^^  ^  provc  any  contract  or  engagement  entered  into  by  any 
foreign  corporation  doing  business  in  this  Province,  or  which 
contract  was  entered  into  in  this  Province,  it  shall  only  be 
necessary  for  the  party  seeking  to  prove  such  contract  or  engage- 
ment, to  prove  that  such  contract  or  engagement  has  been  duly 
signed  or  issued  by  the  accredited  agent  or  officer  of  such 
foreign  corporation.'' 

All  this  is  set  out  in  the  declaration,  and  admitted  by  the 
demurrer.  For  the  proceeding  in  the  suit  to  judgment  why 
should  it  be  necessary  that  the  plaintiff  should  shew  how  the 
defendants  were  incorpomted,  or  whether  incorporated  or  not  ? 
In  BuUen  &  Leake,  p.  30,  a  form  of  declaration  by  a  foreign 
public  company  is  given.  It  sets  forth :  Plaintiff  being  a  body 
of  persons  duly  constituted  without  the  dominions  and  jurisdic- 
tion of  the  Queen,  that  is  to  say,  *  *  and  being  entitled  and 
empowered  by  the  law  and  customs  of  said  kingdom  to  make 
and  enter  into  the  contract  hereinafter  mentioned,  and  to  sue 
and  be  sued  in  and  by  their  eaidname  and  style  by,  &c,  *  * 
At  page  27,  under  the  head  of  Declaration  against  a  Joint  Stock 
company,  it  does  not  contain  this  latter  statement  as  to  right  to 
sue  and  be  sued ;  it  does  state  that  the  companies  sue  and  are 
sued  in  the  ordinary  form  of  their  registered  name.  Here  it 
would  seem  by  the  name  the}^  entered  into  the  contract. 

Chitty's  Arch.  Pr.  (12  ed.)  page  1,147,  under  head  CVwn- 
paniea'  Act,  says :  "  In  a  declaration  against  a  corporation,  it  is 
sufficient  to  describe  the  defendants  by  their  corporate  title, 
without  stating  how  they  were  incorporated:"  citing  Woolf 
V.  The  City  Steam  Boat  Co.  (1),  which  is  a  very  strong  case. 
"  The  declaration  stated  that  the  plaintiff  complained  "  of  the 
City  Steam  Boat  Company,  who  has  been  summoned  to 
answer,"  &c.  Special  demurrer,  assigning  for  causes  that  the 
names  of  the  defendants  were  not  stated  in  the  declaration ; 
that  if  the  defendants  were  sued  as  a  corporation,  or  as  a  com* 

(I)  0  D.  &  L.  (XW.  — 
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p&ny  completely  registered,  the  declaration  ought  to  have        ^^^' 
stated  by  virtue  of  what  Act  of  Parliament  the  defendants      Gerow 
were  liable  to  be  so  sued.  Providence 

"  A  declaration  which  describes  the  defendants  as  a   *  com-  WAraiwcTON 

Ins  Co 
pany '   impliedly  alleges  that  the  company  is  a  corporation.         J ' 

The  plaintirs  counsel  was  not  heard."  Per  Maule,  J. :  "  There  ^«<^^^  ^^ 
is  no  positive  rule,  no  precedent,  and  no  practice,  requiring  such 
a  description  of  a  corporation  as  is  contended  for ;  nor  is  there 
any  inconvenience  in  holding  that  the  description  of  the  defend- 
ants in  the  declaration  implies  the  allegation  that  they  are  a 
corporation.''     See  same  case  in  7  C.  B.  103. 

The  declaration,  I  think,  is  sufficient,  and  there  should  be 
judgment  for  the  plaintiff  on  the  demurrer. 

Allen,  C.  J.,  Fraser  and  Tuck,  JJ.,  concurred. 

Palher,  J.  This  is  an  action  against  the  defendants  as  a 
foreign  corporation,  on  a  contract  for  insurance  alleged  to  be 
contained  in  a  policy  issued  by  them.  The  declaration  neither 
alleges  that  they  were  a  corporation,  nor  that  by  the  law 
incorporating  them,  nor  any  other  law  of  the  place  where  they 
were  incorporated,  they  could  be  sued,  carry  on  insurance 
business  nor  make  the  contract  set  out  in  the  declaration ;  all 
of  which  I  think  must  appear  by  the  pleadings  before  the 
Court  could  see  that  this  action  is  maintainable  against  them. 
And  while,  as  Maule,  J.,  said  in  delivering  the  judgment  of  the 
Court  in  Woolf  v.  The  City  Steam  Boat  Co.  (1),  the  description 
of  the  company  which  is  given  in  all  (he  asual  forms  impliedly 
amounts  to  an  allegation  that  the  defendants  are  a  corporate 
body,  yet,  as  I  pointed  out  in  the  case  of  The  Waleroua  Engine 
Works  Co.  v.  Campbell  (2),  it  does  not  amount  to  an  allegation 
{hat  such  a  corporation  could  be  sued,  nor  that  it  was  ever 
authorized  to  make  the  contract  sued  upon.  Whether  they 
could  do  this  or  not  must  depend  upon  the  foreign  law.  Some 
corporations  we  know  have  such  powers,  but  others  have  it  not. 

Suppose  this  action  was  brought  against  the  Bank  of  New 
Brunswick,  which,  we  well  know,  is  a  corporation,  and  could  be 
sued,  the  action  would  fail  because  we  also  know  that  it  would 

(1)  7  C.  a  103L  (2)  22  N.  a  Rep.  60S. 
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^^^'         have  no  power  to  make  the  contract  sued  on.    It  is  a  funda- 
Gerow      mental  principle  of  pleading  that  the  declaration  must  set  out 
PEora)itNCB  sufficient  facts  which,  if  adjudged  to  be  true,  will  show  a  right 
Washingtoit  in  the  plaintiff  to  maintain  his  action ;  if  it  does  not  do  so  it  is 
bad  upon  general  demurrer.    Then  does  this  declaration  do  so? 
To  answer  this  we  muft  first  have  a  clear  view  of  what  is 
necessary  to  maintain  the  action.    As  it  is  professed  to  be 
against  a  corporation,  and  we  know  that  no  public  law  of  the 
country  has  created  such  a  corporation  here — as  we  are  bound 
to  know — if  a  corporation  at  all  it  must  be  a  foreign  one  created 
by  some  foreign  law,  and  if  it  can  be  sued  that  power  must  be 
given  by  that  same  law,  and  if  it  has  power  to  cairy  on  insur- 
ance business  and  make  the  contract  declared  on,  it  must  have 
been  given  it  by  such  foreign  law. 

All  these  things  are  facts  which  this  Court  cannot  know 
without  proof,  and  the  declaration  must  contain  the  allegations 
upon  which  such  proof  is  to  be  founded.  The  mentioning  the 
name  of  the  corporation  is,  by  the  authority  I  have  named,  a 
sufficient  allegation  of  the  defendants  being  incorporated ;  but 
what  semblance  is  there  of  an  allegation  of  the  other  two  facts  ? 
for  all  corporations  cannot  be  sued,  much  less  can  all  corpora- 
tions do  insurance  business :  therefore  without  those  two  facts 
being  shewn  upon  the  pleadings,  and  neither  admitted  by  the 
demurrer,  nor  proved,  if  traversed,  this  Court  cannot  have  the 
material  before  it  on  which  it  is  able  to  pronounce  a  judgment 
one  way  or  the  other ;  and  therefore  I  think  those  allegations 
necessary,  and  as  the  declaration  does  not  contain  them,  there 
should  be  judgment  for  the  defendants  on  the  demurrer. 

I  desire  to  say  that  I  adhere  to  all  I  said  on  this  subject  in 
the  case  of  The  Wateroua  Engine  Works  Co.  v.  Campbell  (!)• 
To  this  efiect  are  all  the  forms  given  in  the  most  approved  pre- 
cedents in  such  cases. 

Judgment  for  plaintiff. 


(1)  22  N.  a  Rep.  608. 


Digitized  by 


Google 


XXVI.]  NEW  BRUNSWICK  KEPORTS.  .  149 

18S6. 


ROGERS   ET  AL.,  Petitioners,  and  TURNER  and   LEWIS,    December  17. 

Respondents. 

Coniroveried  Elections  Act  (C<yfiaol,  StattUes,  cap.  o) — Petition  against 
two  members — Amount  of  see/urity — Forrti  of  recognizance — 
Practice — Moving  rtde  untfumt  costs. 

Where  one  petition  is  presented  under  the  Controverted  Elections  Act  (Consol. 
Statutes,  cap.  5)  against  the  return  of  two  members,  it  is  not  necessary  to  give 
a  separate  recognizance  for  costs  in  respect  to  each  respondent.  (WBTMORBy 
J.,  aissenting.) 

Though  the  Act  provides  that  the  security  for  costs  shall  be  to  the  amount  of 
$2,000,  it  is  sufficient  to  follow  the  prescribed  form  of  recognizance,  viz.  : 
the  petitioner  in  the  sum  of  |1,000,  and  two  sureties  in  9500  each. 

Qucere,  whether  the  fact  that  two  petitioners  joined  in  the  recognizance  ren- 
dered it  invalid. 

The  costs  of  an  anplication  to  rescind  a  Judge's  order  directing  an  election 
petition  to  be  taken  off  file,  not  allowed  where  the  rule  was  not  moved  with 


This  was  an  application  to  rescind  an  order  made  by  His 
Honor  the  Chief  Justice,  directing  the  election  petition  pre- 
sented by  the  petitioners  against  the  respondents  under  the 
Consolidated  Statutes,  cap.  5,  relating  to  Controverted  Elections, 
to  be  removed  from  the  files  of  the  Court  on  the  ground  that 
the  provisions  of  the  chapter  relating  to  the  recognizance  for 
security  for  costs  to  the  respondents  had  not  been  complied 
with. 

The  objections  to  the  petition  which  was  filed  against  the 
two  members  elect  (the  respondents),  raised  by  the  respondents 
were :  1st  That  there  should  have  been  a  separate  recognizance 
for  each  member.  2nd.  That  by  the  recognizance  thesureties  were 
only  bound  in  the  sum  of  S500  each.  3rd.  That  both  peti- 
tioners had  become  bound  in  the  sum  of  81,000  each,  it  being 
contended  that  only  one  petitioner  could  enter  into  the  recog- 
nizance. 

October  25, 1886.  C.  N.  Skinner,  Q.  C,  and  J.  H,  Dickson, 
in  suppoi-t  of  the  application.  The  petitioners  rely  on  the  case 
of  PecLse  V.  Norwood  (1),  where  the  question  as  to  the  suffici- 
ency of  one  security  arose  under  the  22nd  section  of  the  Eng- 
lish Parliamentary  Elections  Act,  1868,  of  which  section  28  of 
our  Act  is  a  copy.  That  case  expressly  decides  that  where  there 

(1)  L.  IL  4  C.  p.  285  ;  88  L.  J.,  a  p.  161. 
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1S36.  are  two  respondents  one  security  is  sufficient.  There  is  nothing 
Rogers  in  the  second  objection  because  the  statute  prescribes  the 
Turner.      ^^^"^  ^^  recognizance  which  has  been  followed. 

Blair,  A.  6r.,  and  (7.  A.  Peck,  contra.  The  words  "  for  all 
the  purposes  of  this  chapter,  such  petition  shall  be  deemed  to  be 
a  separate  petition  against  each  respondent/'  must  not  be  limited 
to  the  trial  of  the  petition,  but  must  take  in  all  proceedings 
necessary  for  the  petition  itself.  Section  4  of  the  Act  makes 
the  givii^  of  the  security  an  essential  part  of  the  presentation 
of  the  petition.  It  is  not  a  collateral  proceeding.  The  decision 
in  Pease  v.  Norwood  was  not  arrived  at  without  a  great  deal 
of  doubt,  and  the  reasoning  of  the  judges  shews  that  one  of 
the  elements  which  affected  their  minds  was  the  26th  section 
of  the  Imperial  Act,  and  that  if  that  section  had  not  been  in 
the  Act  a  very  different  result  might  have  been  reached. 

We  have  never  had  a  well  established  practice  in  dealing 
with  Election  Petitions  in  this  Pi-ovince,  and  that  must  be  kept 
in  view  in  reading  Pease  v.  Norwood.  The  securing  of  the 
respondent  against  costs  is  one  of  the  purposes  of  the  Act,  and 
the  giving  of  the  bond  is  as  distinct  a  step  as  any  other.  If 
section  28  had  been  intended  to  have  the  restricted  meaning 
sought  to  be  given  it,  the  words  would  read  "  certain  pur- 
poses," naming  them. 

It  is  also  submitted  that  the  petitioners  themselves  cannot 
be  sureties,  and  therefore  the  security  is  for  $1,000  only.  The 
petitionei-s'  liability  does  not  arise  under  the .  bond,  but  it 
attaches  upon  the  dismissal  of  the  petition.  A  man  cannot  be 
a  security  for  himself — the  security  only  extends  to  the  amount 
for  which  the  sureties  are  bound,  which  in  this  bond  is  S500 
each.  The  form  given  in  the  schedule  is  in  conflict  with  the 
express  enactment  of  the  statute,  and  the  latter  must  prevail. 
Sub-section  6  does  not  make  the  form  binding,  but  declares 
that  the  required  bond  may  be  in  the  form  given.  The  figures 
put  in  the  foim  was  only  intended  to  represent  the  proportion 
of  security  to  be  given  by  each.  The  word  '  surety '  implies  a 
principal,  and  the  liability  of  the  sureties  only  goes  to  the 
amount  for  which  the  principal  is  bound  by  the  obligation. 
The  recognizance  is  also  bad  because  it  contains  the  names  of 
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both  petitioners,  the  form  giren  by  the  statute  only  providing        1380. 

for  one.  Rogeks 

jSJbinner,  Q.  C,  in  reply.    The  last  objection  is  not  open  to  tukner. 
the  respondents  as  it  was  not  taken  before  the  Chief  Justice. 

Cur.  adv.  vult. 

The  following  judgments  were  dow  delivered : — 

Allen,  C.  J.  This  was  an  application  to  rescind  an  oixler 
made  by  me,  directing  the  election  petition  presented  under 
the  Consol.  Statutes  cap.  5,  relating  to  Controverted  Elections, 
to  be  removed  from  the  files  of  the  Court,  on  the  ground  that  ' 
the  provisions  of  the  chapter  relating  to  the  recognizance  for 
security  for  costs  to  the  respondents  had  not  been  complied' 
with. 

The  question  arises  principally  under  sub-sections  5  and  6 
of  section  4,  and  section  28  of  the  statute. 

Sub-section  5  declares  that  at  the  time  of  the  presentation 
of  the  petition,  security  for  the  payment  of  all  costs,  charges 
and  expenses  that  may  become  payable  by  the  petitioner  to 
the  member  whose  election  or  return  is  complained  of,  shall  be 
given  on  behalf  of  the  petitioner,  by  delivering  the  .^ame  to  .the 
Clerk  of  the  Pleas. 

Sub-section  6 :  "  The  security  shall  be  to  an  amount  of  two 
thousand  dollars,  and  shall  be  given  by  recognizance  to  be 
entered  into  by  a  petitioner  and  two  sureties  *  *  *  and 
may  be  in  Form  (B.)  of  the  schedule  hereto  annexed/' 

The  form  (B.)  is  as  follows : 

"  Be  it  remembered  that  on  the  day  of  , 

A.  D.  18  ,  before  me  [narae  and  descripUcm]  came  A.  B., 
petitioner  of  {narae  and  description]  C.  D.  of  , 

and  E.  F.  of  ,  and  severally  acknowledged  them- 

selves to  owe  to  our  Sovereign  Lady  the  Queen,  as  follows  : — 
The  said  A.  B.,  $1,000,  and  the  said  C.  D.  and  E.  F.  8500  each, 
to  be  levied  on  their  respective  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  our  Sovereign  Lady  the  Queen,  her 
heirs  and  successors. 

"The  condition  of  this  recognizance  is,  that  if  [here  insert 
the  names  of  the  petitioners,  and  if  more  than  one,  add   *  or 


Digitized  by 


Google 


Allen,  C.  J. 


152  NEW  BRUNSWICK  REPORTS.  [VOL. 

^^^'  any  of  them  *  ]  shall  well  and  truly  pay  all  costs,  charges  and 
Rogers  expenses  in  respect  to  the  Election  Petition  signed  by  him  (or 
Turner,  them)  relating  to  the  [here  insert  the  name  of  the  caunty,  city 
and  county,  or  city],  which  shall  become  payable  by  the  peti- 
tioner (or  petitioners,  or  any  of  them)  under  chapter  5,  of  the 
Consol.  Statutes,  of  Controverted  Elections,"  to  any  pereon  or 
persons,  then  the  recognizance  to  be  void,  otherwise  to  stand 
in  full  force. 

"  Taken  and  acknowledged,  &c" 

[Signatures  of  Petitioners  and  Sureties.l 

The  contention  on  the  part  of  the  respondents  is,  that  where 
the  petition  is  -filed  against  two  members,  a  separate  security 
for  costs  must  be  given  to  each. 

.  The  28th  section  of  the  chapter  declares  that  "  two  or  more 
candidates  ma^  be  made  respondents  to  the  same  petition,  and 
their  case  may,  for  the  sake  of  convenience,  be  tried  at  the 
same  time ;  but  for  all  the  purposes  of  this  chapter,  such  peti- 
tion shall  be  deemed  to  be  a  separate  petition  against  each 
respondent." 

This  section  is  copied  verbatim  (except  the  substitution  of 
the  word  "  chapter "  for  "  act ")  from  the  22nd  section  of  the 
English  "  Parliamentary  Elections  Act,  1868 ;"  and  the  case  of 
Pease  v.  Norwood  (1),  where  a  like  question  arose  under  the 
Imperial  Act,  as  has  arisen  hero  under  the  corresponding  sec- 
tion in  our  Act,  was  relied  on  as  deciding  the  question  adversely 
to  the  respondents.  But  there  is  one  section  in  the  Imperial 
Act — the  26th — of  which  no  corresponding  section  is  to  be 
found  in  our  Act,  and  which  evidently  had  some  weight  with 
the  Court  in  deciding  Pease  v.  Norwood,  That  section  is  as 
follows :  "  Until  rules  of  Court  have  been  made  in  pursuance 
of  this  Act,  and  so  far  as  such  rules  do  not  extend,  the  prin- 
ciples, practice  and  rules  on  which  Committees  of  the  House  of 
Commons  have  heretofore  acted  in  dealing  with  election  peti- 
tions, shall  be  observed  so  far  as  may  be,  by  the  Court  and 
Judge  in  the  case  of  election  petitions  under  this  Act."  Accord- 
ing to  the  previous  practice  in  the  House  of  Commons,  under 
the  Act  11  &  12  Vic.  cap.  98,  the  recognizance  was  only  in  the 

(1)  L.  R.  4  C.  p.  286. 
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«um  of  £1,000,  though  the  petition  was  against  the  return  of        ^^^' 
two  or  more  members.  Rooms 

Although  that  section  undoubtedly  had  some  influence  upon  tuenke. 
the  Court,  I  am  inclined  to  think  they  would  have  arrived  at 
the  conclusion  they  did,  if  no  such  section  had  been  in  the  Act 
of  Parliament.  The  reasoning  of  the  several  Judges  upon  the 
22nd  section  shews  this ;  though  they  admitted  that  the  section 
was  difficult  to  construe. 

We  have,  however,  to  construe  our  own  Act  as  it  is,  difficult 
though  it  may  be,  and,  as  Byles,  J.,  said  in  Pease  v.  Norwood, 
take  as  a  guide  the  general  intention  of  the  legislature,  so  far 
^as  we  can  gather  it  from  the  Act  itself. 

The  words  relied  on  by  the  respondents  as  shewing  that 
there  should  be  a  separate  security  for  each,  are  those  in  the 
28th  section :  "  for  all  the  purposes  of  this  chapter,  such  peti- 
tion shall  be  deemed  a  separate  petition  against  each  respon- 
dent," it  being  contended  that  one  of  the  purposes  of  the 
chapter  is  to  secure  the  respondents  against  the  casts  of  a 
p3tition  against  them,  which  may  fail.  No  doubt  there  is  a 
good  deal  of  force  in  that  argument ;  but  I  should  rather  say, 
adopting  the  reasoning  of  Bovill,  C.  J.,  in  Pease  v.  Nonoood, 
that  "  the  purposes  "  of  the  chapter  are,  to  test  the  validity  of 
the  election  of  the  sitting  members,  and  to  unseat  them  if  they 
have  not  been  duly  and  legally  elected ;  and  that  the  security  is 
no  part  of  the  petition,  or  of  the  proceedings  upon  or  under  it. 

The  Act  mentions  but  one  security  to  be  given  ;  and  I  think 
the  fair  and  reasonable  meaning  of  the  Act  is,  that  where  there  is 
but  one  petition  presented,  only  one  security  is  required.  The 
fifth  sub-section  of  section  4  declares,  that  "  at  the  time  of  the 
presentation  of  the  petition,  security  for  the  payment  of  costs  " 
«hall  be  given  by  the  petitioner ;  and  sub-section  6  points  out 
what  that  security  is  to  be ;  viz.,  a  recognizance  to  the  Queen 
in  the  sum  of  $2000 ;  and  I  am  unable  to  satisfy  myself  that  the 
words  of  the  28th  section,  "  for  air  the  purposes  of  this  chapter," 
would  justify  the  Court  in  holding  that  it  was  the  intention  of 
the  Legislature  that  the  petitioners  should  enter  into  two 
recognizances  where  the  petition  was  against  the  return  of  two 
members.  That  would  be  putting  a  construction  on  the  Act, 
which,  after  consideration,  I  can  find  no  words  to  warrant     I 
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think  if  the  Legislature  had  intended  the  words,  ''  for  all  the 
purposes  of  this  chapter/'  &;c.,  to  have  the  construction  con- 
tended for,  they  would  have  made  some  express  provision  on 
the  subject.  In  Dwarris  on  Statute  604,  it  is  said,  "  It  is  always 
to  be  presumed  that  the  Legislature,  when  it  entertains  an  in- 
tention, will  express  it,  and  that,  too,  in  clear  and  explicit 
terms."  In  the  absence  of  any  such  provision,  I  should  take 
the  words,  that  the  petition  was  **  to  be  deemed  a  separate- 
petition  against  each  respondent,"  to  mean,  that  evidence  that 
would  be  sufficient  to  avoid  the  election  of  one  of  the  respon- 
dents would  not  necessarily  affect  the  other ;  that  though  the 
petition  was  joint  and  there  was  but  one  trial,  the  illegal  acts 
of  one  of  the  respondents,  or  his  agents,  would  not  affect  the 
other  respondent  unless  the  evidence  connected  him  with  it ;. 
or  something  of  that  character.  See  the  BAdyeivatei*  case  (1);. 
North  Norfolk  case  (2);  the  Nonvich  case  (3);  the  Boston 
case  (4). 

It  must  be  remembered  that  the  recognizance  is  not  the- 
limit  of  the  petitioner's  liability  for  costs.  The  65th  and  the 
three  following  sections  make  provision  for  the  awarding,  tax- 
ing and  recovery  of  costs  against  petitioners ;  so  that  the  res- 
pondents are  not  without  remedy,  even  though  the  costs- 
awarded  to  them  should  exceed  the  sum  for  which  the  recog- 
nizance is  given. 

I  do  not  think  the  power  given  to  a  petitioner  to  withdraw 
his  petition  affects  the  question.  That  can  only  be  done  by 
leave  of  the  Court ;  and  ample  provision  is  made  for  protecting 
the  rights  of  re&pondents  in  case  of  withdrawal,  by  directing 
the.  payment  of  costs  incurred,  and  by  requiring  security  for 
subsequent  costs  in  case  another  person  is  substituted  as  peti- 
tioner.    See  sections  48  to  57. 

Another  objection  was,  that  even  if  one  recognizance  was 
sufficient,  the  recognizance  given  in  this  case  was  not  such  a 
security  as  the  Act  required :  in  fact  that  there  was  no- 
"security"  for  $2,000 — the  petitioner  being  only  bound  for 
$1,000,  and  each  of  the  sureties  for  $500 :  treating  the  obliga- 
tion of  the  sureties  as  the  only  "  security,"  within  the  meaning 
of  the  Act. 


(1)  1  CM.  k  H. 
C2)  1  0*M.  A  H. 


113. 
230. 


(8)  2  O*  M.  &  H.  83. 
(4)  2  0*hL  &  H.  106. 
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The  6tli  sub-section  of  section  4,  previously  referred  to,  pro-       ^8^' 
vides  that  the  security  shall  be  to  an  amount  of  $2,000,  and      Rooebs 
shall  be  given  by  recognizance  to  be  entered  into  by  a  peti-     tuenke. 
tioner  and  two  sureties,  and  that  it  may  be  in  a  certain  form 
which  is  given  in  the  schedule. 

That  form  states  the  amounts  for  which  the  petitioner  and 
the  sureties  respectively  bind  themselves ;  viz.,  the  former  in 
the  sum  of  Sl,000,  and  the  latter  in  the  sum  of  $500  each,  just 
as  the  petitioner  and  sureties  in  this  case  have  bound  them- 
selves. 

Now,  though  that  is  not  what  I  should  consider  a  "  security  " 
for  $2,000,  inasmuch  as  each  surety  is  only  bound  for  one 
quarter  of  the  amount,  yet  the  legislature  had  a  right  to  say  that 
it  should  be  so  in  these  election  petitions,  and  they  have  said 
so  in  express  terms,  and  this  Court  has  no  right  to  say  that 
they  are  wrong,  and  to  declare  that  the  petitioner  and  sureties 
respectively  should  be  liable  for  double  the  amounts  which  the 
legislature  has  prescribed  by  the  form. 

It  was  also  contended  that  the  word  "may"  in  the  sixth 
sub-section,  which  gives  the  form  of  recognizance,  was  dii-ectory 
only;  and  that  by  cap.  118,  paragraph  16  of  the  Consol. 
Statutes,  forms,  when  prescribed,  might  be  deviated  from,  if 
the  substance  was  not  affected  thereby ;  and  therefore  that  the 
form  given  in  cap.  5  should  be  altered  to  meet  the  evident 
intention  of  the  legislature,  as  declared  in  the  body  of  the  Act. 

I  cannot  assent  to  that  argument.  I  think  such  a  deviation 
from  the  form  of  the  recognizance  given  by  the  Act,  would 
most  materially  affect  the  substance  of  it,  and  that  such  a  con- 
struction of  the  sixteenth  paragraph  would  be  inconsistent 
with  the  manifest  intention  of  the  legislature — ^which  chapter 
118  does  not  allow. 

There  was  another  question  raised  about  the  recognizance 
on  the  argument  before  the  Court,  though  it  was  not  taken  on 
the  original  application  to  remove  the  petition  from  the  files, 
and  therefore,  I  think,  is  not  open  to  the  respondents  now  ;  and 
that  is,  that  the  recognizance  varies  from  the  prescribed  form 
in  this : — that  the  two  petitioners,  Rogers  and  Jonah,  have  each 
bound  themselves  in  the  sum  of  $1,000;  which,  it  was  contended, 
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^^^'        was  not  authorized  by  the  Act,  and  that  such  a  recognizance 
Rogers      could  not  be  enforced. 

TxjKswL.  Whether  the  recognizance  is  rendered  invalid  or  not  by  the 
inclusion  of  the  second  petitioner's  name,  it  is  not  necessary  to 
determine ;  as  it  was  not  one  of  the  grounds  on  which  the 
recognizance  was  objected  to  on  the  argument  before  me. 

For  these  reasons,  I  think  the  order  to  take  the  petition  off 
the  file,  should  be  rescinded. 

Palmer,  King,  Fraser,  and  Tuck,  JJ.,  concurred. 

.  Wetmore,  J.  The  candidates — Hon.  Gaius  S.  Turner  and 
Mr.  Wm.  F.  Lewis — ^were  declared  as  duly  elected  to  serve  in 
the  General  Assembly  for  the  County  of  Albert.  A  petition 
was  filed  against  their  return  by  Mr.  Alexander  Rogers  and 
Mr.  Wilford  B.  Jonah,  under  cap.  5  of  the  Consol.  Statutes. 
But  one  petition  was  presented  under  section  28,  which  enacts 
that  "  Two  or  more  candidates  may  be  made  respondents  to 
the  same  petition,  and  their  case  may,  for  the  sake  of  conveni- 
ence, be  tried  at  the  same  time  ;  but  for  all  the  purposes  of  this 
chapter,  such  petition  shall  be  deemed  to  be  a  separate  petition 
against  each  respondent ;  and  where  under  this  chapter  more 
petitions  than  one  are  presented,  relating  to  the  same  election 
or  return,  all  such  petitions  shall  be  dealt  with  as  one  petition, 
and  the  Court  or  Judge  shall  make  the  necessary  orders  there- 
for." 

Sub-section  5  of  section  4,  provides  that,  "  At  the  time  of 
the  presentation  of  the  petition,  security  for  the  payment  of 
all  costs,  charges  and  expenses  that  may  become  payable  by  the 
petitioner  : 

(a)  To  any  person  summoned  as  a  witness  on  his  behalf ;  or 

(b)  To  the  member  whose  election  is  complained  of,  (who  is 
hereafter  referred  to  as  the  respondent)  shall  be  given  on  be- 
half of  the  petitioner,  by  delivering  the  same  to  the  Clerk  of 
the  Pleas ; 

(c)  The  security  shallbe  to  an  amount  of  two  thousand 
dollars,  and  shall  be  given  by  recognizance,  to  be  entered  into 
by  a  petitioner  and  two  sureties ;  which  recognizance  may  be  ac- 
knowledged before  a  Judge  of  the  Supreme  Court  or  County 
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Court,  at  Chambers,  and  may  be  in  the  Form  (B.)  of  Schedule 
hereto  annexed."     Then  follows  provision  for  justifying. 

There  was  but  one  recognizance  filed  with  the  petition,  which 
complied  with  the  Form  (B.)  The  grounds  of  objection  were: 
1st.  That  there  should  have  been  two  recognizances,  one  in 
respect  to  each  respondent,  which  was  sustained  by  His  Honor ; 
2nd.  That  the  security  was  insufficient  under  the  terras  of  the 
Act  as  to  Amount  and  certificate  of  acknowledgement.  It  being 
contended  that  the  recognizance  should  have  been  in  $2,000 
by  the  petitioner,  and  two  sureties  each  for  the  said  sum. 

As  to  the  first  ground,  I  agree  with  His  Honor's  conclusion. 

Section  28  enacts  that  where  two  or  more  candidates  are  made 
respondents  to  thesamepetition,foralI  the  purpasesof  thischarter, 
such  petition  shall  be  deemed  to  be  a  separate  petition  against 
each  respondent.  Is  it  Aot  a  purpose  of  the  Act  that  security 
shonldbe given  to  each  respondent  before  he  can  be  called  upon  to 
answer  ?  Sub-section  5  of  section  4  exprassly  says  so.  The 
words  are,  "  to  the  member  whose  election  or  return  is  com- 
plained of."  Mr.  Turner's  election  is  complained  of,  and  he  is 
entitled  to  his  security.  Mr.  Lewis'  return  is  complained  of, 
and  is  he  not  equally  entitled  to  security,  and  each  to  the 
amount  of  $2,000,  to  be  entered  into  by  a  petitioner  and  two 
sureties  ?  Had  separate  petitions  been  presented,  one  against 
the  return  of  Mr.  Turner,  and  the  other  against  Mr.  Lewis,  the 
Clerk  of  the  Pleas  would  not  have  been  justified  in  receiving 
either  without  the  requisite  recognizance ;  each  petition  would 
require  a  recognizance. 

Section  4  declares  that  certain  requirements  shall  be  observed 
with  respect  to  the  presentation  of  an  election  petition. 
Among  the  requirements  is  sub-section  5  which  is  that,  "  at 
the  time  of  the  presentation  of  the  petition,  security  for  the 
payment  of  all  costs,  charges  and  expenses  that  may  become  pay- 
able by  the  petitioner."  Eliminating  the  28th  section,  no 
question  could  arise.  The  28th  section,  to  my  mind,  makes  no 
difference  in  this  respect.  It  authorizes  two  or  more  candi- 
dates to  be  made  respondents  in  the  same  petition,  and  their 
case  may,  for  the  sake  of  convenience,  be  tried  at  the  same 
time.  It  does  not  by  any  means  follow  that  they  will  be  tried 
at  the  same  time.    I  understand  this  section  to  mean  nothing 
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more  than  that  the  Judge,  if  he  deems  it  would  be  more  con- 
veDient  to  try  the  two  cases  together,  caa  do  so.  The  Act  is, 
however,  careful  to  declare  that  for  all  the  purposes  of  this 
chapter,  such  petition  shall  be  deemed  to  be  a  separate  peti- 
tion against  each  respondent.  It  is  not  unimportant  to  con- 
sider that  where  more  than  one  petition  is  presented  relating 
to  the  same  election  or  return,  all  such  petitions  shall  be  dealt 
with  as  one.  In  the  case  of  two  respondents  the  petition  shall 
be  deemed  separate  against  each  respondent,  shewing  that  the 
attention  of  tiie  Legislature  was  called  to  the  two  classes  of 
petitions,  and  its  intention  that  in  case  of  joint  respondents, 
the  petition  should  be  separate.  If  a  single  petition,  the  res- 
pondent would  unquestionably  be  entitled  to  the  recognizance 
provided  by  the  section  mentioned,  and  why  should  he  not 
have  it  in  case  of  a  joint  petition  ?  The  Act,  as  I  understand 
it,  says  he  shall  have  it  by  irresistible  inference.  Suppose  the 
petitioner  desires  to  withdraw  the  petition  against  one  of  the 
respondents,  which  he  can  do  under  the  48th  and  following 
sections,  because  the  28th  section  says  that  for  all  the  purposes 
of  the  Act  such  petition  shall  be  deemed  a  separate  petition 
against  each  respondent.  What  is  to  become  of  the  one  recog- 
nizance in  such  case  ?  Suppose  it  was  not  convenient  that  the 
two  cases  should  be  tried  together,  who  is  to  get  the  benefit 
of  it?  The  case  of  one  respondent  might,  in  fact  neces- 
sarily would,  be  disposed  of  before  the  other;  and  the  dis- 
position of  the  whole  amount  of  the  recognizance  might,  and 
most  probably  would,  be  absorbed  in  the  determination  of  the 
one  case.  It  seems  to  me  that  each  respondent  is  entitled  to 
protection  in  the  way  of  security  which  the  law  gives  him  in 
express  words,  as  I  understand  the  Act.  There  is  no  com- 
munity of  interest  between  the  respondents ;  each  of  them  is 
a  member  whose  return  is  complained  of ;  and  each  has  to  look 
out  for  himself.  Sub-section  5,  with  the  other  sections  I  have 
mentioned,  as  I  read  them,  says  the  member  whose  election  or 
return  is  complained  of,  and  each  of  them,  is  entitled  to  the 
security.  If  the  Legislature  intended  otherwise,  it  might  very 
readily  have  said  so  by  simply  inserting  "  to  the  respondents 
to  the  petition,"  instead  of  the  member  whose  election  or  return 
is  complained  of ;  and  also  might  have  materially  modified 
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the  28th  section,  by  omitting  to  declare,  "  but  for  all  the 
purposes  of  this  chapter,  such  petition  shall  be  deemed  to 
be  a  separate  petition  against  each  respondent/' 

Pease  v.  Non(XK>d  (1),  was  strongly  relied  upon  by  the  peti- 
tioners' counsel ;  but  that  case  cannot  be  considered  as  enunciat- 
ing so  satisfactory  a  judgment  as  should  control  this  Court* 
Bovill,  C.  J.,  at  page  246,  referring  to  the  Imperial  Act,  1868, 
{31-32  Vic.  cap.  125)  says:  "We  have  found  great  difficulty 
looking  at  the  language  of  the  Act  and  comparing  one  section 
with  another,  in  discovering  the  meaning  of  the  legislature, 
and  I  am  by  no  means  certain  that  the  conclusion  we  have 
narrived  at  is  the  correct  one.  It  is  therefore  with  some  hesita- 
tion that  I  express  the  opinion  which  I  have  formed  and  which 
seems  to  me  in  some  measure  to  solve  the  difficulty." 

"  The  first  question  is  whether,  where  the  petition  is  against 
two  or  more  members,  the  security  to  be  given  under  sec  6  is 
1o  be  to  the  amount  of  £1,000  only,  or  whether  the  statute 
requires  it  to  be  for  £1,000  in  respect  of  each  member  petitioned 
•against.  In  considering  that  question  we  must  not  disregard 
the  previous  legislation,  and  the  practice  which  prevailed  on 
the  trial  of  election  petitions  before  the  tribunal  which  formerly 
existed.  According  to  that  practice  and  the  last  Act  upon  the 
■subject  (11  &;  12  Vic.  cap.  98)  it  seems  to  have  been  established 
that  although  the  petition  mi^ht  be  against  the  return  of  two 
or  more  members,one  security  for £1,000  alone  was  required:  and 
by  .section  26  of  the  Parliamentary  Elections  Act  of  the  last 
session,  it  is  expressly  enacted  that :  '  until  rules  of  Court  have 
been  made  in  pursuance  of  this  Act  and  so  far  as  such  rules  do 
not  extend  the  principles,  practice  and  rules  on  which  com- 
mittees of  the  House  of  Commons  have  heretofore  acted  in 
dealing  with  election  petitions,  shall  be  observed  so  far  as 
may  be  by  the  Court  and  Judge  in  the  case  of  election  petitions 
under  this  Act' "  And  again  he  says :  ''  But  so  far  as  there  is 
any  specific  provision,all  the  earlier  sections  of  the  Act  through- 
out point  to  one  petition  and  one  security  only."  And  so  it  should, 
as  previously  it  was  dealing  with  separate  petitions,  only  legis- 
lating as  to  separate  petitions.  When  joint  respondents  are 
mentioned  the  legislature  enacted  in  efiTect  there  should  be  no 

(1)  L.  B.  4  C  p.  286. 
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difference,  that  the  petition  should  for  all  purposes  of  the  Act 
be  deemed  a  separate  petition  against  each  respondent. 

Section  22  of  the  Imperial  Act  is  quite  similar  to  section  28- 
of  our  Act.  Bovill,  C.  J.,  in  reference  to  that  section  says : 
"  that  section  therefore  assumes  that  there  may  be  one  petition 
aorainst  two  or  more  respondents,  and  that  the  proceedings, 
thereon  may  be  continued  to  trial  as  upon  one  petition  against 
all  the  respondents,  where  the  same  objection  applies  to  alU 
In  a  case  of  that  kind  it  is  plain  there  could  be  one  petition 
and  one  trial."  This  to  my  mind  is  not  so  clear.  Section  28  of 
our  Act  says  "  in  the  case  of  two  or  more  respondents  to  the 
same  petition,  their  case,  for  the  sake  of  convenience,  may  be 
tried  at  the  same  time."  This  is  only  as  to  trial  but  does  not 
extend  to  the  other  proceedings.  As  before  mentioned,  the 
presiding  Judge,  I  think,  is  to  settle  whether  they  are  to  bo 
tried  at  the  same  time.  Bevill.  C.  J.,  proceeds:  "What  then 
does  the  section  mean  as  applicable  to  such  a  case,  when  it 
says  that  *  for  all  the  purposes  of  the  Act  such  petition  shall 
be  deemed  to  be  a  separate  petition  against  each  respondent  ?*" 
In  point  of  fact  it  is  not  so,  and  cannot  be  made  so.  I  have 
great  difficulty  in  putting  any  sensible  construction  upon  this 
part  of  the  Act."  The  learned  C.  J.  then  discusses  what  are 
the  purposes  of  the  Act.  I  must  say  I  do  not  see  any  difficulty 
arising  out  of  the  section.  It  simply  authorizes  two  or  more 
candidates  being  made  respondents  in  one  petition,  and  provides 
that  their  case  may  for  the  purpose  be  tried  together,  leaving 
the  Act  in  all  other  respects  (among  them,  giving  the  recogniz- 
ance for  the  benefit  of  each  respondent,)  exactly  as  if  the  pro- 
vision was  not  made  for  the  two  or  more  respondents.  He 
then  proceeds :  "  Now,  the  security  is  no  part  of  the  petition  ; 
it  is  a  matter  which  is  wholly  collateral  to  the  petition,  and  is 
made  a  condition  by  an  express  and  positive  enactment  having 
reference  to  one  petition ;  and  I  cannot  construe  section  22  aa 
requiring  a  separate  security  to  be  given  in  the  case  of  each 
separate  respondent." 

Under  our  Act,  which  agrees  with  the  Imperial  Act,  section 
5  (b),  the  security  is  to  the  member  whose  election  is  com- 
plained of,  and  I  think  every  member  whose  election  Ls  corn- 
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plained  of  is  entitled  to  security.     The  Act  seems  very  clear  to        1886« 
ine  in  this  paiticular. 

Our  Act  section  38:  "Until  rules  of  Court  shall  have  been 
made  in  pursuance  of  this  chapter,  the  rules  of  Court  dated 
21st  November,  1868,  (the  rules  are  to  be  found  in  L.  R  4  C. 
P.  771,  and  are  dated  23rd  November,  18C8)  and  made  by 
Judges  for  the  trial  of  election  petitions  in  England  pursuant 
to  the  Parliamentary  Elections  Act,  1868,  shall  be  observed  so 
far  as  may  be  by  the  Court  and  Judge  in  the  case  of  election 
petitions  under  this  chapter." 

This  section  only  relates  to  the  rules,  and  does  not  extend  to 
section  26  of  the  Imperial  Act  which  enacts  as  follows  : 
**  Until  rules  of  Court  have  been  made  in  pursuance  of  this  Act, 
and  so  far  as  such  rules  do  not  extend,  the  principles,  practice 
and  rules  on  which  committees  of  the  House  of  Commons  have 
heretofore  acted  in  dealing  with  election  petitions  shall  be 
observed  so  far  as  may  be  by  the  Court  and  Judge  in  the  case 
of  election  petitions  under  this  Act."  Our  Act  does  not  embrace 
or  extent!  to  this  section,  it  merely  takes  in  the  rules  as  men- 
tioned in  section  38.  Our  former  Controverted  Elections  Act, 
Revised  Statutes,  cap.  98,  sec.  2,  provides  that  no  proceedings 
shall  be  had  upon  any  petition  unless  a  petitioner  shall  within 
ten  days  after  the  presentation  thereof,  or  such  further  time  as 
shall  be  limited  by  the  House,  personally  enter  into  the  recog- 
nizance in  the  schedule  to  this  chapter.  Then  follows  pro- 
visions in  case  the  recognizance  is  not  entered  into.  The  form 
in  the  schedule  is  £200  for  petitioner  and  £100  each  for  two 
others.  It  does  not  appear  to  me  there  is  anything  in  the 
former  Act  that  can  aflTect  the  construction  of  the  present  Act, 
or  aid  in  its  construction.  If  there  was,  as  section  31  of  cap.  5 
provides  "  that  all  laws  in  force  relating  to  evidence  to  be  given 
before  a  Committee  of  the  House  of  Assembly,  in  the  matter  of 
controverted  elections,  shall  be  in  force  in  respect  to  the  trial  of 
election  petitions  under  this  chapter,  and  be  observed  as  far  as 
may  be  by  the  Court  and  Judge  in  the  case  of  election  peti- 
tions under  this  chapter,"  any  other  reference  would  seem  to 
be  precluded. 

Bovill,  C.  J.,  in  Pease  v.  Norwood  at  page  246,  says,  respect- 
ing the  question  of  security :  "  In  considering  that  question  we 
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1886.  must  not  disregard  the  previous  legislation  and  the  practice 
jlooERs  which  prevailed  on  the  trial  of  election  petitions  before  the 
TuKNEE  tribunal  which  formerly  existed.  According  to  that  practice 
and  the  last  act  upon  the  subject  (11  &  12  Vic.  cap.  98)  it  seems 
to  have  been  established  that,  although  the  petition  might 
be  against  the  return  of  two  or  more  members,  one  security 
for£l,000 alone  was  required,and  by  8ection26of  theParliament- 
ary  Elections  Act  of  the  last  session  it  is  expressly  enacted 
that  '  until  rules  of  Coui-t  have  been  made  in  pursuance  of 
this  Act  and  so  far  as  such  rules  do  not  extend,  the  principles, 
practice  and  rules  on  which  committees  of  the  House  of  Com- 
mons have  heretofore  acted  in  dealing  with  election  petitions 
shall  be  observed  as  far  as  may  be  by  the  Court  and  Judge  in 
the  case  of  election  petitions  under  this  Act.' "  Further  on : 
"  But,  so  far  as  there  is  any  specific  provision,  all  the  earlier 
sections  of  the  Act  throughout  point  to  one  petition  and  one 
security  only."  Our  Act  only  imports  the  rules  of  a  particular 
date,  and  does  not  include  any  principles  or  practice  on  which 
the  House  of  Commons  acted.  I  feel  well  convinced  that  but  for 
section  26  of  the  Imperial  Act,  Bovill,  C.  J.,  would  not  have 
arrived  at  the  conclusion  he  did.  Having  framed  his  decision 
upon  different  enactments  from  those  we  are  required  to  pro- 
nounce upon,  I  feel  no  hesitancy  in  expressing,  as  my  opinion, 
that  a  security  is  under  our  law  required  for  each  respondent, 
and  this  without  it  being  necessary  to  question  the  correct- 
ness of  his  conclusion. 

As  to  the  certificate  of  acknowledgement  of  the  recognizance, 
the  commencement  of  the  recognizance  states  it  was  taken  before 
the  Chief  Justice.  The  certificate  omits  to  state  "  before  mo." 
This  I  should  consider  a  matter  of  form ;  and  Rule  60,  of  the 
Rules  adopted  by  our  Act  is,  "  No  proceeding  under  the  Par- 
liamentary Elections  Act,  18G8,  shall  be  defeated  by  any  formal 
objection." 

I  think  the  appeal  against  the  order  of  His  Honor  the  Chief 
Justice  should  be  dismissed,  and  that  the  respondents  should  be 
allowed  their  costs  of  resisting  it. 

Order  rescinded,  (a) 

(a)  See  Jiogen  v.  Tumer,  164,  poeL 
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The  petitioners  then  applied  for  the  costs  of  the  application,        1886. 
and  the  Court  having  taken  time  to  consider,  the  following      Booebs 
judgment  was  now  delivered  by  Tuenbr. 

Allen,  C.  J.  We  think  the  petitioners  are  not  entitled  to 
the  costs  of  the  application  to  rescind  the  order  for  taking 
the  petition  off'  file. 

Nothing  was  said  about  costs  when  the  motion  was  made 
to  rescind  the  order;  and  the  practice  of  the  Court,  (following 
the  English  practice)  is,  not  to  make  a  rule  absolute  with  costs, 
when  costs  'w^ere  not  asked  for  when  the  rule  was  moved.  See 
In  re  Man-ioU  (1),  Oleddon  v.  Trebble  (2),  Bex  v.  Sheriff  of 
Middlesex's^,  where  it  is  said  to  be  the  clear  and  settled  practice 
of  the  Courts  not  to  give  more  than  is  asked  for. 

In  moving  a  rule  with  costs,  the  party  runs  the  risk,  if  it  is 
discharged,  of  its  being  discharged  with  costs.  See  Doe  dem 
Johnston  v.  Roe  (4),  Porter  v.  Biumes  (5),  Lang  v.  Gilbert  (6). 

Application  for  coats  refused. 


m  1  C  R.  N.  a  611  (S)2  DowL  6.  (5)  1  AIL  lOe. 

(l)9aB.,  N.  B.a07.  <4)8K6rr408.  (6;4A]1. 8G0. 
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1886.  ROGERS,   et  al.,   Petitioners,  and  TURNER  and  LEWIS, 

TT— 7— 77  Respondents. 

jJectmoer  17, 


Controverted  Elections  Act  (Consol.  Statutes,  cap,  5,  sec,  7) — Petition 
— Time  for  filing  duplicate — Whetlier  directory  or  imj>erative. 

A  duplicate  petition  under  the  Controverted  Elections  Act  (Consol.  Statutes, 
cap.  5  sec.  7)  must  be  filed  within  fourteen  days  after  the  expiration  of  the 
time  for  serving  the  petition ;  and  the  Court  has  no  power  to  extend  the 
time.     (Eraser,  J.,  dissenting). 

This  was  an  application  to  rescind  an  order  made  by  His 
Honor  the  Chief  Justice,  refusing  an  application  on  the  part 
of  the  petitioners  for  leave  to  file  in  the  Clerk's  office  nunc 
pro  tunc,  the  duplicate  of  the  Election  petition  presented  in 
this  case  under  the  Consol.  Statutes,  cap.  5,  "  Of  Controverted 
Elections." 

It  appeared  that  the  petitioners*  solicitor  mailed  the  dupli- 
cate petition  addressed  to  his  agent  in  Fredericton  in  ample  time 
to  be  filed  within  the  period  prescribed  by  the  statute.  He  placed 
on  the  letter  containing  the  petition  the  amount  of  stamps 
required  by  the  Postmaster  at  Albert  where  the  letter  was 
posted,  but  in  consequence  of  the  postal  authorities  at  Saint 
John  being  of  opinion  that  the  letter  was  insufficiently  stamped, 
it  was  sent  to  the  Dead-letter  office  at  Ottawa,  where  it  remain- 
ed until  it  was  too  late  to  file  it. 

October  25, 188G.  G,  K  Skinner,  Q.  C,  and  J.  H.  Dickson 
in  support  of  the  application.  It  must  be  admitted  that  this 
is  a  case  in  which  the  order  ought  to  be  made,  if  the  Court  has 
power  under  the  Act  to  make  it.  The  petitionei-s'  solicitor  did 
all  that  he  could  be  expected  to  do,  and  the  omission  to  file  the 
duplicate  petition  resulted  from  facts  entirely  beyond  his  con- 
trol. Section  1  of  the  Act  gives  the  Judge,  subject  to  the  pro- 
visions of  the  Act,  the  same  powers,  jurisdiction  and  authority 
with  reference  to  election  petitions  that  he  would  have  in  an 
ordinary  cause  within  the  jurisdiction  of  the  Supreme  Court. 
See  also  sections  7,  38  and  42.  The  Court  having  once  had 
jurisdiction  of  the  cause,  the  time  of  filing  is  only  directory, 
and  the  Court  has  power  to  make  the  order  for  filing  nutic  pro 
tunc.    Section  7  requiring  the  duplicate  petition  to  be  filed 


Digitized  by 


Google 


XXVI.]  NEW  BRUNSWICK  REPORTS.  165 

within  fourteen  days  after  the  expiration  of  the  time  limited        ^^^' 
for  the  service  of  the  petition,  does  not  contain  negative  words      Rogers 
declaring  that  it  shall  not  be  filed  at  any  other  time.     The  words      tuiu^ 
used  are  only  affirmative.  See  Rex  v.  The  Justices  of  Leicester  (1); 
Potter's  Dwarris  221-227.     The  time  of  filing  the  petition  is 
not  of  the  essence  of  the  proceeding,  as  is  the  serving  of  the 
petition,  which  gives  the  Court  jurisdiction.    The  word  "  shall " 
in  a  statute  is  not  necessarily  imperative,  but  may,  if  circum- 
stances require,  be  construed  as  directory  only. 

They  referred  to :  Ilex  v.  Commissioners  of  Flockwold  In- 
do9wre  (2) ;  Mitchell  v.  Lawther  (3) ;  Gilmour  v.  Simpson  (4) ; 
Palmer  v.  Dinsmore  (5);  Lingley  v.  Huestis  (6);  Fergivson 
V.  Savoy  (7). 

Blair,  A,  (?.,and  C.A.Peck,coniv€L.  The  question  is, whether  the 
provision  of  the  7th  section  that  the  duplicate  petition  shall  be 
filed  within  the  fourteen  days,  is  imperative.  The  filing  of  the 
duplicate  petition  is  of  the  essence  of  the  matter  because  the 
statute  requires  this  to  be  done  before  the  cause  can  be  at 
issue.  If  the  statute  is  not  imperative  as  to  the  filing  of  the 
duplicate  petition,  the  same  might  be  said  of  the  service,  which  . 
is  required  within  fourteen  days  after  the  presentation,  the 
words  of  the  two  sections  being  identical.  It  will  scarcely  be 
argued  that  the  time  for  service  is  not  imperative.  The  case 
of  Rogers  v.  Wallace  (8),  decides  that  a  strict  compliance  with 
the  statute  is  necessary.  See  also  Robertson  v.  A'i^nstrong  (9); 
Woodman  v.  Town  of  Moncton  (10) ;  Robin  v.  Taylor  (11). 

Skinner,  Q.  C,  in  reply. 

Cur.  adv,  vult 

The  following  judgments  were  now  delivered  : — 

Allen.  C.J.  This  was  an  application  to  rescind  an  order  made 
by  me,  refusing  an  application  on  the  part  of  the  petitioners, 
'   for  leave  to  file  in  the  Clerk's  office  nunc  pro  tunc,  the  dupli- 
cate of  the  Election  Petition  presented  in  this  case,  under  the 
Conf^I.  Statutes,  cap.  5,  "  Of  Controverted  Electiona" 


I  9  D.  &  Ry.  772.  (5}  2  Pug&  150.  (9)  23N.  R  Rep.  102. 

{i5  &  AUT  213^  (8)  24  N.  B.  Rep.  469. 


I  2  Chit.  2KL  (6)  2  Kerr  4.  (10)  4  P.  ft  B.  12. 

I  1  Pi«a.  79.  (7)  28  N.  B.  Rep.  97.  (11)  1  P.  &  B.  208. 
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^B86.  It.  may  be  admitted  that  the  omission  to  file  the  duplicate 

RooEBs  petition  within  the  time  directed  by  the  Act,  was  not  through 
Turner.  ^^7  negligence  on  the  part  of  the  petitioners*  solicitor,  but  in 
consequence  of  some  difference  of  opinion  respecting  the  pro- 
per amount  of  stamps  between  the  Postmaster  at  Albert,  where 
the  letter  containing  the  duplicate  petition  was  posted,  pro- 
perly addressed  to  the  solicitor's  agent  at  Fredericton,  to  be 
filed,  and  the  Post-ofiice  authorities  at  St.  John ;  in  consequence 
of  which  the  letter  was  sent  to  the  Dead-letter  office  at  Ottawa. 

Section  4,  sub-section  3  of  the  Act,  directs  that  presentation 
of  a  petition  shall  be  made  by  delivering  it  to  the  Clerk  of  the 
Pleas  at  Fredericton ;  and  at  the  same  time  two  copies  of  the 
petition  shall  be  delivered,  one  of  which  shall  be  certified  by 
the  Clerk  and  delivered  to  the  petitioner  for  service,  and  shall 
be  called  the  duplicate  petition. 

Section  6  directs  that  the  duplicate  petition  shall,  within 
fourteen  days  after  the  presentation  of  the  petition,  be  served 
on  the  respondent.  And  section  7  enacts  that  "  the  petitioner 
shall,  after  the  expiration  of  the  time  limited  for  service  of  the 
petition,  and  within  fourteen  days  thereafter,  file  in  the  office 
of  the  Clerk  of  the  Pleas  the  duplicate  petition,  with  affidavit 
of  service,  *  *  *  in  the  same  manner  as  in  cases  of  ser- 
vice of  writ  or  summons ;  and  when  such  duplicate  petition 
shall  have  been  so  filed,  *  *  *  the  petition  shall  be  deem- 
ed to  be  at  issue." 

The  principal  question  in  this  case  is,  whether  the  words  of 
the  seventh, section  as  to  the  time  of  filing  the  duplicate  peti- 
tion are  imperative,  or  merely  directory ;  the  contention  being, 
that  where  a  Court  has  acquired  jurisdiction  of  a  cause,  the 
subsequent  proceedings,  being  matter  of  procedure,  and  not  of 
the  essence  of  the  matter,  are  directory  only,  and  are  under 
the  control  of  the  Court,  unless  there  are  negative  words  in 
the  statute,  clearly  shewing  the  contrary  intention. 

I  am  unable  to  adopt  that  construction  of  the  seventh  sec- 
tion. The  ordinary  construction  of  the  word  "  shall "  per  ae, 
in  a  statute  is  that  it  is  imperative,  and  not  merely  directoiy. 

The  question  more  frequently  arises  upon  the  words  "  shall 
and  may,"  or,  "  it  shall  be  lawful."     See  Julius  v.  Bishop  of 
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Oxfiyrd  (1).     When  the  word  "  shall "  is  coupled  (as  in  this        ^^^y 
case)  with  the  words,  "  and  within  fourteen  days  thereafter,"  I      Rogkbs 
think  it  means  that  the  act  must  be  done  within  that  time,      tttknkb. 
and  that  it  implies  a  negative  of  the  right  to  do  it  afterwards. 
There  is  nothing  in  the  case  of  Pearae  v.  Morrice  (2),  conflicting 
with  this  construction  of  the  word. 

Several  cases  have  occurred  in  this  Court,  where  a  construc- 
tion has  been  given  to  the  words  "  shall,"  and  "  within  "  so  many- 
days.  Thus,  in  Lingley  v.  Huestia  (3),  where  the  Act  4  Wm. 
4,  cap.  41,  which  established  the  Summary  practice  in  this 
Court,  and  required  the  defendant  if  he  intended  to  defend  the 
action,  to  file  his  plea,  and  give  a  copy  to  the  plaintiffs  attorney 
"  within  twenty  days  "  after  the  return  of  the  writ,  w&s  held 
to  be  imperative,  and  a  plea  filed  after  the  twenty  days,  to  be 
a  nullity.  So,  in  Woodman  v.  The  Toxvn  of  Moncton  (4), 
where  the  Act  42  Vic.  cap.  8,  declai-es  that  a  party  intending 
to  move  for  a  new  trial,  should  give  notice  to  the  opposite 
party  on  or  before  the  first  day  of  the  Terra  next  following  the 
trial,  and  that  the  Court,  for  cause  shewn,  might  extend  the 
time  for  giving  notice  *'  until  the  term  following ;"  it  was  held 
that  the  Court  had  no  power  to  extend  the  time  beyond  the 
second  term.  And  again,  in  Lynda  v.  Turner  (5),  it  was  held 
that  sub-section  6  of  section  5  of  the  Act  now  under  considera- 
tion, which  directed  the  affidavit  of  justification  made  by  the 
sureties  in  a  i-ecognizance,  to  be  filed  in  the  clerk's  office  at 
the  time  of  filing  the  recognizance,  was  imperative.  And  in 
Rdbertaon  v.  Armstrong  (6),  it  was  held  that  the  61st  section 
of  cap.  49  of  the  Consol.  Statutes,  which  directed  the  grounds 
of  appeal  to  be  stated  in  the  notice,  was  imperative ;  the  Court 
saying :  "  It  is  unnecessary  to  use  any  arguments  to  shew  why 
the  Act  should  be  complied  with.  It  is  enough  that  the  law 
has  required  such  a  notice  to-be  given." 

In  Brown  v.  Shxiw  (7),  where  by  statute  a  party  aggrieved 
by  the  decision  of  a  County  Court  had  a  right  to  appeal 
within  eight  days  thereafter;  and  by  some  misapprehension  the 
time  had  elapsed,  an  application  afterwards  made  to  the  Appeal 
Court  to  hear  it  was  refused.     Bramwell,  B.,  saying:  "  I  doubt 


K  a  12.  (7)  1  Exctt  D.  425. 

.  B.  Rep.  2S6. 
.  B.  Rep.  102. 
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^^^'        whether  under  any  circumstances  we  have  power  to  enlarge  a 
Rogers      period  of  time  fixed  by  a  statute  for  doing  an  act."     It  was 
Turner,      contended  there  that  a  direction  as  to  time  was  only  a  matter 
AiieiTT  J      ^^  procedure,  and  might  alwa3's  be  disregarded  for  good  cause 
shewn.     And  in  Tennant  v.  Bawlings  (1),  where  a  similar  ap- 
plication was  made  under  the  same  Act  as  in  Brown  v.  Shaw, 
Lord  Coleridge  said  :     "  Whatever  may  have   inadvertently 
been  done  in  other  cases,  the  case  of  Brown  v.  Shaw  is  to  the 
efifect  that  we  have  not  the  power  to  extend   the   time  for 
moving  in  matters  of  appeal  from  the  County  Court.     Indeed* 
it  is  difficult  to  see  how,  when  the  plain  words  of  a  statute  are 
looked  at,  the  Court  of  Appeal  could  have  formed  any  other 
opinion."    Again,  in  Barker  v.  Palmer  (2),  where  County  Court 
Rules  required  summonses  to  be  delivered  to  a  bailiff  for  service, 
forty  clear  days  at  least  before  the  return  day,  and  to  be  served 
thirty -five  clear  days  before  the  return  day,  and  the  summons 
was  delivered  to  the  bailiff  only  thirty-nine  days  before  the 
return  day,  and  he  served  it  on  the  defendant  thirty -eight  days 
before  the  return  day,  it  was  held  insufficient ;  and  that  the  rule 
with  respect  to  the  time  of  delivering  the  summons  to  the  bailiff 
was  obligatory,  and  not  merely  directory.  Grove,  J.,  said  :  "  In 
construing  Acts  of  Parliament,  provisions  which  appear  on  the 
face  of  them  obligatory,  cannot,  without  strong  reasons  given, 
be  held  only  directory.     The  rule  is,  that  provisions  with  re- 
spect to  time  are  always  obligatory  unless  a  power  of  extend- 
ing the  time  is  given  to  the  Court ;  and  there  is  no  such  power 
here.     *     *     *     It  is  said  that  the  bailiff  has  in  fact  served 
the  summons  within  the  proper  period,  and  therefore  has  waived 
compliance  with  the  rule,[as  to  delivery  to  himself  forty  days  be- 
fore the  return].     It  is  impossible  for  the  Court  to  speculate 
upon  the  reasons  for  legislation  in  the  way  suggested,  or  to 
dissect  an  Act  of  Parliament,  and  say  upon  those  reasons  that 
part  of  an  enactment  is  directory,  and  part  obligatory.    ♦    *   * 
The  words  of  the  rule  are  peremptory,  and  give  no  more  dis- 
cretion with  respect  to'  the  delivery  to  the  bailiflT,  than  with 
respect  to  the  service  of  the  summoris."     And  Lopes,  J.,  said : 
"  I  think  the  true  construction  of  the  rule  is,  that  the  summons 
must  be  delivered  to  the  bailiff  forty  clear  day^   before  the 

(1)  4  C.  p.  D.  18&  (2)8  Q.  fi.  D.  9. 
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return  day  thereof,  and  must  be  served  thirty-five  clear  days       ^^86. 
hef ore  the  return  day."     The  word  "  shall "  in  the  rule  in  that      Roobbs 
<»se  was  relied  on  by  Grove,  J.,  to  shew  that  the  rule  was  im-     turkkr 
perative. 

If  the  seventh  section  directing  the  time  of  filing  the  dupli- 
-cate  petition  can  be  held  to  be  directory  only,  so  also  may  the 
sixth  section  which  in  similar  language  directs  the  time  of  ser- 
vice of  the  petition  on  the  respondent;  and  so,  also,  might  the 
direction  as  to  the  time  of  filing  the  afiidavit  of  justification, 
which  was  held  to  be  imperative  in  Lynda  v.  Turner;  and 
thus,  the  plain  and  peremptory  language  of  the  Act  might  be 
totally  disregarded  on  considerations  of  hardship. 

There  is  an  expression  in  the  seventh  section  which,  I  think, 
is  not  without  significance  in  shewing  that  the  direction  as  to 
the  time  of  filing  the  petition  is  obligatory.  It  declares  that 
when  such  duplicate  petition  shall  have  been  so  filed — that  is, 
filed  within  the  fourteen  days — the  petition  shall  be  deemed 
to  be  at  issue.  See,  per  Martin,  B.,  in  Williams  v.  Swansea 
Canal  Co.  (1),  as  to  the  meaning  of  such  an  expression. 

I  am  unable  to  put  any  other  construction  on  the  words 
■*and  within  fourteen  days  thereafter,"  than  that  the  duplicate 
petition  must  be  filed  within  fourteen  days  after  the  expir. 
ation  of  the  time  limited  for  service  of  the  petition ;  and  that 
the  Court  has  no  power  to  enlarge  the  time.  I  think  it  is  im- 
portant to  adhere  to  the  plain  language  of  the  Legislature,  and 
not  to  create  uncertainty  in  the  construction  of  the  Act,  because 
we  may  think  it  is  not  the  essence  of  the  case  whether  the  pe- 
tition is  filed  within  fourteen  days  after  the  presentation,  or 
ten  days  or  a  fortnight  later — no  injury,  apparently,  being  done 
to  the  respondent  by  the  delay. 

The  expression — the  easence  of  the  thing  required  to  be  done 
— was  used  by  Lord  "Mansfield  in  JRex  v.  Loxdale,  (1)  in  which 
he  said :  "  There  is  a  known  distinction  between  circumstances 
which  are  of  the  essence  of  a  thing  required  to  be  done  by  an 
Act  of  Parliament,  and  clauses  merely  directory.  The  precise 
time  in  many  cases  is  not  of  the  essence/'  But  in  many  cases, 
the  precise  time  is  of  the  essence :  See  per  Bramwell,  B.,  in 
Brown  v.  Shaw  (supra)  and  per  Grove,  J.,  in  Barker  v.  Pal- 


(1)  U  B.  8  Exch.  161.  (2)  1  Burr.  447. 
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^^^'  mer  (supra) ;  and  perhaps  it  might  be  difficult  in  some  cases- 
RoGEBs  to  say  when  it  is,  and  when  it  is  not  so.  The  rule  for  the  con- 
Tui^ER.  striy:tion  of  statutes  at  the  present  day,  where  the  language  is 
clear  and  free  from  ambiguity,  is,  to  construe  the  words  in 
their  ordinary  and  natural  sense ;  and  in  such  cases,  the  ques- 
tion of  essence  would  not  enter  into  the  consideration. 

Thus,  in  Grey  v.  Pearson,  (1)  Lord  Wensleydale  says,  "  I 
have  been  long  and  deeply  impressed  with  the  wisdom  of  the 
rule,  now,  I  believe,  universally  adopted  at  least  in  the  Courts 
of  Law  in  Westminster  Hall,  that  in  construing  wills,  and,  in- 
deed, statutes  and  all  written  instruments,  the  grammatical 
and  ordinary  sense  of  the  words  is  to  be  adhered  to,  unless  that 
would  lead  to  some  absurdity,  or  some  repugnance  or  inconsis- 
tency with  the  rest  of  the  instrument ;  in  which  case,  the^ 
grammatical  and  ordinary  sense  of  the  words  may  be  modified 
80  as  to  avoid  that  absurdity  and  inconsistency,  but  no  fur- 
ther." Again,  in  Abley  v.  Dale  (2),  Jervis,  C.  J.,- speaking  of 
the  rule  for  construing  Acts  of  Parliament,  said :  '*  If  the  pre- 
cise words  used  are  plain  and  unambifj^uous  in  our  judgment,. 
we  are  bound  to  construe  them  in  their  ordinary  ^ense,  even 
though  it  do  lead  in  our  view  of  the  case  to  an  absurdity,  or 
manifest  injustice.  Words  may  be  modified  or  varied,  where 
their  import  is  doubtful  or  obscure.  But  we  assume  the 
functions  of  legislators  when  we  depart  from  the  ordinary- 
meaning  of  the  precise  words  used,  merely  because  we  see,  or 
fancy  we  see,  an  absurdity  or  manifest  injustice  from  adherence 
to  their  literal  meaning."  And  in  Blrks  v.  Allison  (3),  Byles,. 
J.,  says :  "  The  general  rule  for  the  construction  of  Acts  of 
Parliament  is,  that  the  words  are  to  be  read  in  their  popular, 
natural  and  ordinary  sense,  giving  them  a  meaning  to  their 
full  extent  and  capacity,  unless  there  is  reason  upon  their  face 
to  believe  that  they  were  not  intended  to  bear  that  construc- 
tion, because  of  some  inconvenience  which  could  not  have  been 
absent  from  the  minds  of  the  framers  of  the  Act,  which  must 
arise  from  the  giving  them  such  large  sense." 

Now,  if  the  rules  of  construction  laid  down  in  the  three  last 
cases  are  applied  to  the  seventh  section  of  chapter  5,  it  seems 
to  me  that  the  petitioners'  contention  must  fail.     It  cannot  be 

0)0  H.  L.CA8.  lOa  (2)  U  C.  B.  80L  (3)  IS  C.  B  »  N.  &  23. 
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disputed  that  the  words  of  that  section  are  plain  and  unam-  ^^^' 
biguous ;  and  no  person  can  doubt  that  their  ordinaiy  and  gram-  Rogebs 
matical  meaning  is,  that  the  duplicate  petition  should  be  filed  turneb. 
within  fourteen  days  after  service  of  the  original.  Then,  will 
it  lead  to  any  absurdity  or  inconsistency  to  put  the  ordinary 
and  grammatical  construction  on  them,  and  to  hold  that  they 
mean  what  the  Legislature  has  most  unmistakably  said ;  viz., 
that  the  duplicate  petition  shall  be  filed  within  fourteen  days 
after  the  service  ?  There  is  nothing  absurd  in  so  holding. 
But  it  is  said  that  it  will  lead  to  injustice  to  decide  that  the 
petition  must  be  filed  within  the  fourteen  days.  If  it  does  so, 
the  Legislature  will  have  done  the  injustice,  and,  not  the  Court. 
Our  duty  is  to  construe  the  law,  and  not  to  alter  it.  Jervis,  C. 
J.,  says  in  Abley  v.  Dale,  that  if  the  language  is  plain  and 
unambiguous,  the  Court  is  bound  to  construe  it  in  its  ordinary 
sense,  even  though  it  does,  in  their  view  of  the  case,  lead  to 
manifest  injustice.  What  is  there  in  the  seventh  section,  or  in 
any  part  of  the  chapter,  to  induce  any  one  to  believe  that  the 
words  of  the  section  were  not  intended  to  have  their  ordinary 
and  natural  meaning  ?  It  is  nothing  unusual  for  statutes  to 
declare  that  the  steps  to  be  taken  in  legal  proceedings  should 
be  taken  within  limited  times ;  and  in  such  cases,  it  frequently 
happens  that  power  is  given  to  the  Court  to  extend  the  time 
limited  for  doing  the  act,  for  example,  in  the  case  of  Lvngley 
V.  Huestia  (supra) ;  but  there  is  no  such  power  in  this  Act. 

If  the  meaning  and  import  of  the  words  of  the  section  were 
doubtful,  then  perhaps  the  question  whether  the  time  of  doing 
the  act  was  of  the  essence  of  the  proceeding,  might  be  con- 
sidered in  putting  a  construction  on  the  words ;  but  not  so,  in 
my  opinion,  where  they  are  plain  and  free  from  any  ambiguitj'-, 
as  they  are  in  this  case. 

In  none  of  the  cases  which  I  have  referred  to,  was  this  ques- 
tion of  essence  relied  on,  and  it  is  scarcely  to  be  doubted  that 
it  would  have  been  taken,  either  by  the  counsel  or  the  Court 
if  it  could  have  availed.  It  could  scarcely  have  been  considered 
of  the  essence  of  the  suit  in  Lingley  v.  Huestis,  whether  the 
defendant  filed  his  plea  within  twenty  days  after  the  return  of 
the  writ,  or  a  few  days  later ;  and,  to  put  a  much  stronger  case 
— Barker  v.  Palmer  (supra) — it  certainly  could  not  have  been 
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1886.  of  the  essence  of  the  proceeding  whether  the  summons  was 
RooERs  given  to  the  bailiff  for  service  thirty-nine  days  or  forty  days 
TuRNKB  l>efore  the  return  day — it  having  Leen  served  on  the  defendant 
in  due  time — ^and  yet  it  was  held  that  the  words  of  the  rule 
were  peremptory,  and  gave  the  Court  no  discretion. 

I  think  the  same  principle  should  govern  this  Court,  and 
that  we  are  bound  bj'  the  plain  language  of  the  Act,  and  have 
no  discretion  in  the  matter.  It  is  not  for  us  to  speculate  or 
enquire  why  the  Legislature  thought  fit  so  to  limit  the  time 
for  filing  the  duplicate  petition :  it  is  enough  that  they  have 
clearly  done  so ;  and,  as  was  said  in  Alley  v.  Dale,  we  should 
be  assuming  the  functions  of  legislators,  if  we  departed  from 
the  plain  meaning  of  the  words  used,  because  we  believed 
injustice  would  be  done  by  adhering  to  their  literal  meaning. 
No  stronger  case  than  the  present  could  be  found  for  exercising 
our  discretion,  if  we  had  any,  in  this  matter.  It  has  often 
been  said  that  hard  cases  make  bad  law.  I  certainly  think 
that  this  case  would  make  bad  law  if  we  departed  from  the 
plain  language  of  the  section,  and  held  that  we  had  power  to 
extend  the  time  for  filing  the  petition  beyond  the  limit  fixed 
by  the  legislature. 

It  has  been  suggested  that  the  meaning  of  the  7th  section  is 
only  this :  that  if  the  petitioner  did  not  file  the  duplicate  pe- 
tition within  the  time  named  in  the  section,  the  respondent 
might  apply  to  the  Court  for  an  order  to  compel  him  to  file  it ; 
and  when  it  was  so  filed  the  petition  would  be  at  issue.  I  can- 
not find  anything  in  the  chapter  to  authorize  such  a  construc- 
tion. 

Another  view  of  the  statute  has  been  put  forward,  viz. :  that 
if  a  petitioner  by  omiting  to  file  the  duplicate  petition  within 
the  time  specified  in  the  7th  section,  could  put  an  end  to  the 
proceedings,  it  would  conflict  with  the  48th  section,  which 
directs  that  a  petition  shall  not  be  withdrawn  without  leave 
of  the  Court  or  Judge.  But  I  think  that  section  means  a 
withdrawal  after  the  petition  is  at  issue  by  filing  the  duplicatei 
and  when  the  petitioner  is  in  a  position  to  proceed  in  the 
matter. 

The  42nd  section  of  the  chapter  was  relied  on  by  the  peti- 
tioners to  shew  that  the  7th  section  was  only  directory,  and 
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that  the  Judge  had  power  to  allow  the  petition  to  be  filed  after        18S6. 
the  expiration  of  the  fourteen  days.     That  section  states  that       Rogers 
"  all  interlocutory  questions  and  matters  shall  be  heard  and     tukner. 
disposed  of  before  a  Judge,  who  shall  have  the  same  control 
over  the  proceedings  under  this  chapter,  as  a  Judge  at  Cham- 
bers in  the  ordinary  proceedings  in  the  Supreme  Court." 

In  the  construction  which  I  give  to  the  7th  section,  the  42nd 
section  has  nothing  to  do  with  the  question.  If  in  an  action 
brought  in  the  Supreme  Court  there  was  a  statutory  provision 
that  a  certain  proceeding  should  be  taken  within  a  fixed  time, 
and  no  power  was  given  to  extend  the  time  for  any  cause,  a 
Judge  of  this  Court  would  have  no  power  to  enlarge  the  time. 
Such  was  the  case  of  Lingley  \\Hue8tis  under  the  Act  4  Wm. 
4,  cap.  41,  establishing  the  Summary  Practice,  in  which  it 
was  held  that  a  Judge  had  no  power  to  let  a  defendant  in  to 
defend  after  the  time  for  pleading  had  expired.  So,  likewise, 
in  Woodman  v.  Town  of  Mondon,  under  the  Act  42nd  Vic. 
cap.  8,  as  to  giving  notices  of  motions  for  new  trials. 

Neither  can  I  agree  that  where  the  Court  has  acquired 
jurisdiction  over  a  case  by  the  presentation  of  a  petition,  the 
provisions  of  the  chapter  as  to  the  time  of  taking  subsequent 
steps  are  directory  only,  and  are  under  the  control  of  the  Court. 
I  do  not  find  any  such  distinction  taken  between  the  original 
proceedings  which  are  necessary  to  give  jurisdiction,  and  the 
intermediate  steps,  either  in  the  English  cases  which  I  have 
referred  to,  or  in  cases  which  have  occurred  in  this  Court,  as 
appears  to  have  been  taken  in  some  of  the  American  Courts, 
and  referred  to  in  the  notes  to  Potter  s  ed.  of  Dwarris. 

Neither  in  the  ca.ses  of  Lingley  v.  Huestis,  Woodman  v. 
Tovm  of  Afoncton,  or  Lynda  v.  Turner,  was  the  proceeding 
omitted  to  be  taken,  an  original  proceeding,  necessary  to  give 
the  Court  jurisdiction ;  and  though  in  the  three  English  cases 
above  cited,  the  questions  were  whether  the  Court  of  Appeal 
bad  jurisdiction  to  hear  the  cases  where  the  necessary  proceed- 
ings had  not  been  taken  in  the  limited  time,  no  such  reason 
was  given  for  the  refusal  to  hear  the  appeals,  and  no  such 
distinction  taken  between  original  and  intermediate  steps  in  a 
suit,  as  has  been  contended  for  on  behalf  of  the  petitioners  in 
this  case;  but,  on  the  contrary,  those  cases  were  decided  entirely 
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upon  the  intention  of  the  Legislature  to  be  gathered  from  the 
words  of  the  statutes  under  consideration. 

In  Povd  V.  Negvs  (1),  one  of  the  cases  relied  on  by  the  peti- 
tioners to  shew  that  the  seventh  section  of  chapter  5  was 
directory  only,  the  reason  given  for  holding  the  Act  under 
which  that  case  arose,  to  be  directory  as  to  the  time  of  making 
an  assessment  was,  that  there  were  no  negative  words  restrain- 
ing its  being  made  after  the  time. 

A  similar  reason  appears  to  have  been  acted  on  in  Bex  v.  Jus- 
tices of  Leicester  (2).  But  that  is  by  no  means  a  conclusive 
test.  In  The  Liverpool  Borough  Bank  v.  Turner  (3),  the  Lord 
Chancellor  said :  "  No  universal  rule  can  be  laid  down  for  the 
construction  of  statutes,  as  to  whether  mandatory  enactments 
shall  be  considered  directory  only,  or  obligatory  with  an  implied 
nullification  for  disobedience.  It  is  the  duty  of  Courts  of  Jus- 
tice to  ti*y  to  get  at  the  real  intention  of  the  Legislature  by 
carefully  attending  to  the  whole  scope  of  the  statute  to  be 
construed." 

I  think  the  application  for  an  order  to  file  the  petition 
was  properly  refused,  and  that  this  application  should  also 
be  refused. 


Tuck,  J.  I  entirely  agree.  The  words  of  7th  section  of  the 
Act  requiring  the  duplicate  petition  to  be  filed  within  fourteen 
days  after  service  are  absolutely  obligatory — just  as  much  so 
as  the  provision  requiring  service  of  the  petition  within  four- 
teen days  after  presentation.  Although  there  has  been  no  fault 
of  the  solicitor,  the  Court  has  no  power  to  disregard  the  pro- 
vision of  the  statute.  Unless  the  duplicate  petition  is  filed 
within  the  time  prescribed  there  is  an  end  of  the  matter. 


Fraser,  J.  It  seems  to  me  that  the  provisions  of  the  7th 
section  fall  within  the  class  of  cases  which  decide  that  the 
Court  may  construe  certain  words  as  only  directory.  The 
filing  of  the  duplicate  petition  is  not  for  the  purpose  of  giving 
the  Court  jurisdiction  over  the  cause,  but  for  the  purpose  of 
bringing  it  to  issue.  If  it  were  not  filed  within  the  time  re- 
quired by  the  statute,  it  would  be  open  to  the  respondents  to 
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apply  for  an  order  directing  it  to  be  filed  in  order  to  have  the 18^- 

-cause  at  issue.  In  my  opinion  it  is  not  necessary  to  obtain  an  Rogbrs 
-order  to  file  nunc  pro  tunc,  as  that  would  imply  that  it  should  tuwJer. 
have  been  done  within  the  fourteen  days, — in  other  words  that 
the  provision  as  to  the  fourteen  days  is  for  the  benefit  of  the 
respondents,  and  that  the  petitioners  might  file  it  after  that 
time  without  any  order. 

King,  J.  I  have  had  much  doubt  in  this  case,  but  have  come 
to  the  conclusion  that  the  application  must  be  refused.  The 
Act  says  that  the  petitioner  after  the  expiration  of  the  time 
limited  for  the  service  of  the  petition  (which  time  is  fourteen 
days  after  the  presentation  of  the  petition)  and  within  fourteen 
days  thereafter  (so  giving  as  an  outside  limit  of  time  twenty- 
height  days  from  the  presentation  of  the  petition)  shall  file  the 
duplicate  petition,  with  affidavit  of  service  and  order  of  Judge 
when  necessary,  in  the  same  manner  as  in  cases  of  service  of 
writ  of  summons  ;  and  the  Act  then  declares  that  when  such  a 
^luplicate  petition  with  such  affidavit,  etc.,  shall  have  been  so 
filed  the  petition  shall  be  deemed  to  be  at  issue.  The  question 
is  as  to  the  consequences  of  neglecting  to  file  the  duplicate 
petition  within  the  time  named.  If  an  affirmative  statute 
which  is  introductive  of  a  new  law  direct  a  thing  to  be  done 
in  a  certain  way,  it  shall  not,  even  if  there  be  no  negative 
-order,  be  done  in  any  other  way.    Bac.  Ab.  "  Statwte  "  (G.) 

As  a  general  rule,  that  which  enables  persons  to  take  legal 
proceedings  under  certain  specified  circumstances  must  be 
accurately  obeyed,  notwithstanding  the  fact  that  such  provi- 
sions may  be  expressed  in  mere  affirmative  language.  Peacock 
v.  Reg.  (1).  At  the  same  time,  as  contended  by  the  learned 
•counsel  for  the  petitioner,  there  is  ordinarily  some  distinction 
in  this  respect  between  provisions  which  affectjurisdiction,and 
such  as  are  matters  of  practice  or  procedure.  Still  in  such  and 
in  all  cases  where  the  question  is  whether  provisions  are  im- 
perative or  directory,  the  whole  scope  and  object  of  the  Act  is 
to  be  regarded.  Per  Lord  Campbell  in  Liverpool  Borough 
Bank  v.  Tv/mer  (2). 

The  Controverted  Elections  Act  establishes  a  new  tribunal 
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1S86.  to  determine  upon  the  mutter.  A  short,  but,  in  the  opinion  of 
Rogers  the  Legislature,  a  sufficient  period  is  given  in  which  to  take 
Turner.  ^^^  successive  steps  necessary  to  contest  the  right  of  a  person 
who  by  the  result  of  an  election  has  been  declared  entitled  ta 
certain  rights,  and  who  privia  facie  is  entitled  to  such  rights* 
Twenty-one  days  after  return  are  given  for  presentation  of 
petition ;  fourteen  days  after  presentation  for  service  on  the^ 
respondent,  and  fourteen  days  after  the  time  limited  for  service 
for  filing  the  duplicate  petition  with  affidavit  of  service,  etc.; 
and  upon  doing  all  these  things  the  petition  is  deemed  to  be  at 
issue.  Is  there  any  good  reason  for  saying  that  the  time  is 
less  material  in  one  of  these  cases  than  in  the  other?  The 
petition  is  brought  to  issue  without  the  respondent  appearing- 
or  answering  or  doing  anything  whatsoever ;  and  after  it  is  at 
issue  the  Court  fixes  the  time  of  trial,  and  by  its  officei-s  gives 
notice  of  trial  and  proceeds  to  determine  the  case.  Until  the 
duplicate  petition  with  affidavit  of  service  is  filed,'there  is  no 
record  in  the  Court  to  shew  what  has  been  done.  The  right  of 
the  Court  to  fix  the  time  for  trial,  and  to  try,  is  dependent  upon 
the  petition  being  at  issue ;  and  the  Act  says  that  the  petition 
shall  be  brought  to  issue  within  a  certain  time,  and  there  is  no 
provision  authorizing  an  enlargement  of  the  time.  Under  these 
circumstances,  and  it  being  a  case  of  the  exercise  of  a  new 
jurisdiction,  does  it  not  seem  that  the  completion  by  the  peti- 
tioner within  the  time  limited,  of  all  that  he  is  required  to  do 
to  bring  the  petition  to  issue,  is  preliminary  to  the  right  of  the 
Court  to  fix  the  time  of  trial  and  determine  the  case  ? 

It  has,  however,  occurred  to  me  that  possibly  the  provisions 
relating  to  withdrawal  of  petitions  (sections  48-58)  are  con- 
trary to  this  view.  Section  48  provides  that  a  petition  shall 
not  be  withdrawn  without  the  leave  of  the  Court  or  Judge  ac- 
cording to  the  manner  therein  specified ;  and  this  may  seem 
inconsistent  with  the  view  that  a  petitioner  by  failing  to  file 
the  duplicate  petition  may  in  effect  withdraw  it  Still  the 
same  might  be  said  if  a  petitioner  after  presenting  the  petition 
should  fail  to  serve  it ;  and  this  seems  to  show  that  the  pro- 
visions as  to  withdrawal  relate  to  a  period  when  the  proceed- 
ings are  completed  by  service  and  filing,  and  the  cause  is  at 
issue.     Section   51,  allowing  for  the  substitution  of  another 
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petitioner,   without  providing  for  the   substituted  petitioner       1^6- 
having  further  time  to  do  acts  necessary  to  be  done,  also  im-      Roosbs 
plies  that  at  the  time  of  the  substitution  everything  has  been     xurneb 
done  by  the  original  petitioner  necessary  to  bring  the  petition 
to  issue. 

But,  treating  the  provisions  as  to  filing  as  matter  of  proced- 
ure, is  it  open  to  the  Court  to  order  the  filing  to  be  made  nunc 
pro  tunc  ?  The  Court  has  such  power  in  certain  cases ;  but 
does  the  practice  of  the  Court  admit  of  it  under  the  circum- 
stances of  this  case  ?  By  the  C.  L.  P.  Act  sec.  140,  it  is  de- 
clared that  the  death  of  either  party  between  verdict  and 
judgment  shall  not  hereafter  be  alleged  for  error,  so  as  such 
judgment  be  entered  within  two  terms  after  the  verdict.  It  is 
held  that  where  more  than  two  terms  elapse  through  delay 
caused  by  the  act  of  the  Court,  the  Court  may  direct  judgment 
to  be  entered  nvmc  pro  tunc.  But  it  may  not  be  done  where 
the  delay  arises  from  the  act  of  the  party.  And  where  a  party 
is  required  by  statute  to  do  an  act  within  a  limited  time,  the 
Court  would  probably  have  power  to  authorize  it  to  be  done 
iwmc  pro  tunc  where  the  delay  was  occasioned  by  the  op- 
posite party.  These  limitations  upon  the  generality  of 
statutes  may  be  implied  upon  very  reasonable  grounds.  But  I 
do  not  know  of  an  instance  where  the  practice  of  the  Court 
allows  the  Court  to  authorize  an  act  to  be  done  nunc  pro 
tunc,  where  it  has  not  been  done  within  the  time  limited  by 
statute,  and  where  delay  was  not  occasioned  by  the  act  of  the 
Court  or  by  the  act  of  the  opposite  party. 

I  therefore  think  that  the  application  must  be  refused. 

Wetmore,  J.    I  agree  with  the  learned  Chief  Justice. 
Palmer,  J.,  took  no  part. 

Application  refused. 
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1887.  Ex  Parte  PHILIP :  In  rb  C.  A.  PALMER. 


February  12. 


Attorney  and  client — Dviy  of  attorney  to  fully  aeqtuiint  client  toith  con- 
tents  of  a  deed  he  a^ks  the  client  to  execute — Right  of  client  to  bill 
of  costs — Summary  remedy  agaiiist  attorney  to  compel  paymerU  of 
money  belonging  to  client — Bill  of  costs — Counsel  fees. 

It  is  reprehensible  in  an  attorney  to  obtain  a  nower  of  attorney  from  his  client, 
without  giving  him  an  opportunity  of  fcilly  acquainting  himself  with  ite 
contents. 

Before  a  client  is  to  be  called  upon  to  pay  his  attorney's  bill,  he  is  entitled  to  a 
copy  of  it  specifying  the  items.  It  is  not  sufficient  to  state  the  amoant  in 
cross. 

Where  a  client  authorized  his  attorney,  who  had  money  belon^g  to  the  client 
in  his  hands,  to  employ  another  attorney  in  connection  with  the  basinesa, 
the  principal  attorney  is  not  justified  in  paying  the  charge  without  submitting 
the  Dill  to  his  client ;  and  where  that  had  not  been  done,  and  the  items  of 
the  charae  were  not  shewn,  it  was  disallowed  in  an  application  against  the 
principskf  attorney  for  an  account  of  the  money  in  his  hands. 

An  attorney  is  not  justified  in  acting  professionally  for  several  parties,  where 
their  interests  clash. 

Where  counsel  fees  charged  in  an  attorney's  bill  appeared  to  be  extravagant,. 
the  Court  disallowed  them. 

This  was  an  application  on  behalf  of  one  Henry  C.  Philip,  to 
compel  Charles  A.  Palmer,  Esquire,  an  attorney  of  this  Court 
to  pay  over  a  sum  of  money  which  he  had  received,  claimed 
by  Philip.  The  facts  will  be  found  fully  stated  in  the  judg- 
ment of  the  Court. 

A  rule  nisi  having  been  granted, 

June  18,  1886.  Harrison,  shewed  cause,  and  contend- 
ed that  the  applicant  should  have  first  asked  the  attorney  for 
a  bill  of  costs  and  theii  applied  to  a  Judge  or  the  Court  for  an 
order  for  taxation,  instead  of  first  obtaining  a  rule  to  cooipel 
him  to  pay  over  the  money.  He  also  read  affidavits  for  the 
purpose  of  justifying  the  withholding  of  the  money  by  the 
attorney. 

Forbes,  in  support  of  the  rule.  As  to  this  being  the  proper  ap- 
plication, see  Ex  parte  LugAn  (1) ;  In  re  Bayard  (2) ;  Ounter 
V.  Sharp  (3) :  Ex  parte  James  (4). 

Cur,  adv.  vult. 


(l)  Stev.  Dig.  186.  (3)  1  p.  *  R  28a 
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The  jadgment  of  the  Court  (Allen,  C.  J.,  King  and  Fraser,        i887. 
JJ.),  was  now  delivered  by  JSxparu 


Allen,  C.  J.  This  was  an  application  on  behalf  of  Henry 
C.  Philip,  to  compel  Mr.  Chas.  A.  Palmer,  an  attorney  of  this 
Court,  to  pay  to  Philip  a  sum  of  $600,  or  some  part  of  it,  which 
Mr.  Palmer  had  received  from  the  executors  of  the  late  Daniel 
J.  McLaughlin. 

It  appeared  that  Philip  had  occupied  land  in  St.  John,  as 
tenant  to  the  executors,  and  that  they,  claiming  that  he  held 
possession  after  the  expiration  of  his  lease,  had  commenced 
summary  proceedings  in  May,  1884,  before  the  Judge  of  the 
County  Court  of  St.  John,  to  eject  him,  under  the  Consol. 
Statutes  cap.  83,  sec.  22,  and  that  he  had  retained  Mr.  Palmer 
to  defend  him  in  the  matter ;  that  judgment  was  given  against 
him,  and  a  warrant  of  possession  issued,  under  which  he  was 
turned  out  of  possession ;  that  he  had  appealed  to  this  Court 
against  the  decision;  that  the  question  was  argued,  and  judg- 
ment given  in  his  favor  in  Easter  Term,  1885,  reversing  the 
decision  of  the  Judge  of  the  County  Court,  with  costs,  and 
awarding  a  writ  of  restitution.  See  Philip  v.  McLaughlin  (1). 
This  judgment  was  delivered  on  the  21st  April,  at  which 
time  Philip  was  residing  in  Boston. 

On  the  15th  April — ^six  days  before  judgment  was  given 
— ^Mr.  Palmer  being  in  Fredericton,  telegraphed  to  Mr.  A.  B. 
Sheraton  at  St  John,  as  follows:  "Get  Harrison  to  prepare 
power  of  attorney  from  Philip  to  you,  to  take  and  hold  posses- 
sion of  lot  on  his  behalf,  and  send  to  Boston  to-night." 

In  pursuance  of  this  telegram,  a  power  of  attorney  was  pre- 
pared and  taken  to  Boston  by  Mr.  Rand,  a  professional  partner 
of  Mr.  Harrison,  who  called  upon  Philip  with  it  on  the  17th 
April. 

By  the  terms  of  the  power,  Alfred  B.  Sheraton  of  St  John, 
was  appointed  the  attorney  of  Philip  for  the  purpose  of  enter- 
ing into,  and  taking  possession  of  the  property  from  which  he 
had  been  ejected,  and  was  authorized  to  commence  and  prose- 
cute any  actions  and  suits  necessary  for  obtaining  the  posses- 
sion, and  to  make  any  agreement  whatsoever  touching  the 
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Philip. 


1887.  premises,  or  any  lawful  claim  or  demand  of  any  person  in  or 
JBxparu  upon  the  premises,  as  he  might  think  proper,  "  and  especially 
in  reference  to  the  half  interest  therein,  owned  by  R  Sidney 
Sheraton."  Also  authoiising  A.  B.  Sheraton  to  sell  and  dispose 
of  all  Philip's  right,  title  and  interest  in  the  property,  and  to 
receive  the  purchase  money  therefor,  and  to  execute  a  convey- 
ance thereof. 

It  will  be  observed  that  the  terms  of  this  power  go  far 
beyond  what  Sheraton  was  instructed  to  do  by  Mr.  Palmer's 
telegram ;  viz.,  a  power  to  take  and  hold  possession  of  the  lot 
on  Philip's  behalf.  What  took  place  on  the  execution  of  the 
power  appears  by  the  affidavit  of  Philip,  which,  on  this  point, 
is  entirely  uncontradicted  in  all  material  matters. 

Philip's  affidavit  states  that  on  the  day  Mr.  Rand  called  upon 
him  (17th  April)  he  received  a  telegram  from  St.  John,  pur- 
posing to  be  signed  by  Mr.  Palmer,  in  these  words :  "  Mr. 
Rand  is  acting  for  me."  That  Mr.  Rand  showed  him  the  tele- 
gram from  Mr.  Palmer  to  A.  B.  Sheraton,  dated  the  15th 
April,  and  produced  the  power  of  attorney,  and  asked  him  to 
sign  it ;  that  he  objected  to  do  so,  btating  that  Sheraton  had 
not  used  him  well,  and  he  did  not  wish  to  give  him  any  power 
in  the  matter ;  that  Mr.  Rand  stated  that  he  (Philip)  could  see 
from  Mr.  Palmer's  telegram  that  he  was  looking  after  Philip's 
interest  in  the  matter,  and  he  need  not  have  the  least  hesita- 
tion in  signing  the  power  of  attorney.  That  he  (Philip)  did 
not  read  the  power  of  attorney,  and  hadn't  it  in  his  hand ; 
that  Mr.  Rand  did  not  read  the  whole  of  it  to  him,  but  read 
part  of  it,  and  explained  it,  reading  only  that  portion  of  it 
which  relat'Cd  to  the  taking  and  holding  possession  of  the  pro- 
perty, which  he  (Philip)  thought  was  the  sole  object  of  the 
power.  That  Mr.  Rand  did  not  read  that  part  of  the  power 
which  states  that  R.  Sidney  Sheraton  had  a  half  interest  in  the 
property ;  that  Mr.  R.  Sidney  Sheraton  had  no  interest  whatever 
in  the  matter,  and  he  (Philip)  is  positive  that  his  name  was  not 
mentioned  by  Mr.  Rand.  That  relying  on  Mr.  Rand's  repre- 
sentation as  to  the  effect  of  his  signing  the  power  of  attorney^ 
and  believing,  on  the  strength  of  the  telegram,  that  Mr.  Palmer 
would  protect  his  interests,  he  signed  the  power,  Mr.  Rand 
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promiaiDg  to  send  him  a  copy  of  it  as  soon  as  he  returned  to        18S7 
St.  John,  but  which  he  had  not  done.  Mb  parte 

That  since  that  time  (17th  April)  he  had  had  no  communi- 
cation whatever  with  Mr.  Palmer.  That  he  was  after- 
wards informed  that  A.  B.  Sheraton,  professing  to  act  under 
the  power  of  attorney,  took  possession  of  the  property  in  ques- 
tion and  held  it  for  several  days,  and  that  the  executors  of  Mr. 
McLaughlin  made  an  offer  of  settlement  to  Mr.  Palmer,  which 
he  accepted,  and  that  the  executors  had  paid  him  S600,  as  a  set- 
tlement of  the  matter.  That  he  (Philip)  did  not  authorize  Mr. 
Palmer  to  make  such  a  settlement,  and  did  not  know  tha't  the 
power  of  attorney  gave  Sheraton  any  authority  to  settle  the 
suit.  That  as  soon  as  he  heard  of  the  settlement  he  sent  his 
wife  to  St.  John  to  ascertain  the  terms  of  it,  and  to  get  what- 
ever money  was  coming  to  him. 

Mrs.  Philip's  afiBdavit  states  that  she  came  to  St  John  at 
the  request  of  her  husband,  and  about  the  7th  May,  1885,  called 
on  Mr.  Palmer,  and  enquired  about  the  terms  of  the  settlement 
with  the  executors ;  that  Mr.  Palmer  told  her  that  the  settle- 
ment was  for  $600,  which  sum  she  then  demanded  from  him, 
and  which  he  refused  to  pay,  stating  that  A.  B.  Sheraton  re- 
ceived $200  of  the  money,  and  that  he  (Palmer)  received  the 
balance  for  his  costs,  and  there  was  nothing  coming  to  her 
husband ;  and  he  then  gave  her  a  statement  of  his  account 
against  her  husband,  which  is  in  the  following  words : — 

Henrt  C.  Philip 
1884.                                                 To  C,  A,  Palmer-^ 
May     To  retainer  in  matter  of  McLaughlin  lease $  25  00 

Attending  Judge  Watters  4  days. 100  00 

Drawing  Bonds  on  appeal 8  00 

Octr.     Attending  Fredericton  3  days  @  $25 75  00 

Paid  expenses 9  50 

Feby.   Attending  Fredericton  3  days$75.00,  expenses  $10.00,  85  00 

Taxed  costA  appeal 56  40 

April    Attending  Fredericton  for  Writ  of  Bestitution  2  days,  56  00 

Harrison  &  Rand*s  bill 13a  00 

$544  90 
Taxed  off  on  settlement. 144  90 

$400  00 
Settled.  Chas.  A.  Palmer. 

St.  John,  N.  B.,  27th  April,  1885. 
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^^7.  Philip's  affidavit  in  reference  to  this  account  states,  that  the 

^parte  first  attendance  before  Judge  Watters  (which  was  on  the  hear- 
ing of  the  summons  for  Philip  to  shew  cause  why  he  held  pos- 
session) did  not  occupy  over  two  hours  and  a  half ;  that  on  the 
second  appointment  there  was  no  hearing,  the  Judge  being  en- 
gaged in  another  matter,  and  the  time  occupied  in  going  to 
his  Chambers  and  returning,  was  not  over  half  an  hour  ;  that 
at  the  third  appointment  nothing  was  done,  one  of  the  wit- 
nesses being  ill,  and  the  hearing  consequently  adjourned  till  the 
next  day,  and  not  more  than  half  an  hour  was  occupied  ;  and  at 
the  fourth  attendance  the  case  was  finished  and  judgment  given, 
and  that  the  time  occupied  did  not  exceed  two  hours  and 
a  half.  That  he  never  employed  Messrs.  Harrison  &  Band,  or 
authorized  his  attorney  to  employ  them,  and  never  authorized 
the  payment  of  $130  to  them,  or  any  other  sum ;  and  that  he 
never  settled  the  account  with  Mr.  Palmer,  or  authorized  any 
person  to  do  so,  and  never  saw  it  till  after  it  had  been  given 
to  his  wife. 

In  September,  1885,  after  the  rule  nisi  was  granted  in  this 
matter,  Philip  died,  and  the  proceedings  were  afterwards  carried 
on  by  his  widow  and  administratrix. 

The  affidavits  used  in  shewing  cause  contain  very  few  con- 
tradictions of  Philip's  statements  on  any  material  point.  Mr. 
Band  substantially  admits  the  correctness  of  his  statements  of 
what  took  place  on  the  occasion  of  the  execution  of  the  power 
of  attorney.  He  admits  that  Philip  objected  to  signing  it,  and 
that  he  (Band)  did  not  read  the  whole  of  it  to  him,  but  only 
so  much  of  it  as  he  thought  or  believed  in  any  way  affected 
the  cause,  and  explained  the  nature  and  extent  of  it,  except  so 
far  as  the  interest  of  B.  Sidney  Sheraton  was  concerned,  and 
says  that  his  reason  for  not  mentioning  and  explaining  that 
was,  because  he  believed  that  matter  was  so  fully  understood 
by  all  parties  that  it  was  unnecessary  to  mention  it.  That  in 
answer  to  Philip's  objection  to  signing  the  power  of  attorney, 
he  (Band)  told  him  that  he  was  acting  for  Mr.  Palmer  in  the 
matter  and  not  for  Mr.  Sheraton.  He  also  admits  that  he 
promised  to  send  Philip  a  copy  of  the  power  of  attorney  on  his 
return  to  St.  John,  and  states  as  his  excuse  for  not  doing  so, 
that  he  was  extremely  busy  in  connection  with  this  matter  for 
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some  time  after  his  return  from  Boston,  and  felt  satisfied  that        ^887. 
if  any  question  arose  in  reference  to  the  matter  it  w^ould  be      ^parte 
easy  for  Philip  to  obtain  a  copy  of  the  power,  if  he  required  it. 

With  respect  to  Messrs.  Harrison  &  Rand's  bill  charged  in 
the  account,  Mr.  Band  states  that  "  the  bill  is  a  fair  and  reason- 
able one,  and  the  services  for  which  it  is  charged  include, 
among  other  matters,  three  days  and  a  half  spent  in  obtaining 
the  said  power  of  attorney,  with  expenses  ;  also  going  to  Fred- 
ericton  to  consult  Mr.  C.  A.  Palmer  when  the  Sheriff  of  St. 
John  refused  to  [execute  the  writ  of  restitution,  and  other  ex- 
penses, and  at  least  three  days  spent  by  me  in  procuring  men, 
and  taking  possession  of  the  property,  with  various  expenses 
paid  on  account  of  the  same,  together  with  various  attendances 
and  consultations,  together  with  expenses  paid  out,  to  the  ex- 
tent of  $15  and  upwards.*' 

Mr.  Palmer's  affidavit  states  that  he  attended  before  Judge 
Watters  on  four  occasions,  on  three  of  which  evidence  was 
taken  and  arguments  made.  He  also  states  that  Mr.  Sheraton 
instead  of  sending  the  power  of  attorney  to  Boston  by  mail, 
sent  Mr.  Band  with  it  to  have  it  executed ;  that  he  (Mr.  Palmer) 
had  examined  the  original  telegram  dated  the  17th  April,  in 
the  Telegraph  Company's  office  in  St.  John,  and  that  it  was  not 
in  bis  handwriting,  and  that  he  did  not  know  in  whose  hand- 
writing it  was,  and  that  it  was  not  sent  by  his  authority  or 
with  his  knowledge. 

With  respect  to  the  retainer  of  Messrs.  Harrison  &  Band,  or 
Mr.  Harrison,  the  affidavit  states  "  that  when  the  said  Legh 
R.  Harrison  signed  the  bond  on  appeal,  the  said  Alfred  B. 
Sheraton  and  Henry  C.  Philip  agreed  with  me  that  the  said 
Harrison  should  be  employed  in  the  cause  or  matter,  and  paid 
all  reasonable  fees  for  services  rendered,  and  also  that  I  and 
the  said  Harrison  should  be  paid  for  obtaining  the  bonds  on 
appeal." 

Mr.  Palmer  admits  the  payment  to  Sheraton  of  $200,  part 
of  the  $600  which  the  executors  paid  in  settlement  of  the  mat- 
ter, and  says  that  he  could  not  have  settled  it  on  any  other 
terms,  as  Sheraton  refused  to  give  up  possession  unless  that 
amount  was  paid  to  him.  With  respect  to  the  account  given 
to  Mrs.  Philip,  he  says  that  when  she  called  on  him  on  the  8th  - 
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^^7.  May,  asking  for  a  settlement,  he  was  very  busy,  and  made  up 
Sxparte      the  account  referred  to. 

Annexed  to  the  affidavit  is  a  copy  of  the  release  which 
Sheraton,  professing  to  act  under  the  power  of  attorney  from 
Philip,  gave  to  the  executors  of  McLaughlin  on  payment  of  the 
$600.  It  states,  that  in  consideratiou  of  $200  paid  to  him  for 
damages,  and  §400  for  costs  and  expenses,  he  released  and  dis* 
charged  the  executors  from  all  claims  for  damages,  and  from 
all  actions,  kc,  that  had  arisen  or  that  might  arise  by  reason  of 
Philip  having  been  ejected  from  the  property.  There  is  also 
annexed,  a  deed  of  assignment  or  underlease  from  Philip  to 
one  Ramsay,  dated  13th  June,  1884,  which  states  that  Philip 
in  consideration  of  $50,  had  demised  and  leased  to  Bamsay  the 
rear  half  of  the  land  in  question ;  to  hold  from  the  1st  July» 
then  next  (1884)  until  the  1st  May,  1885.  It  contains  a  coven- 
ant that  Ramsay  would  not  sell,  assign,  let  or  otherwise  part 
with  the  possession  of  the  premises  without  the  written  con- 
sent of  Philip  ;  and  there  is  a  clause  of  re-entry  in  case  of  the 
breach  of  any  of  the  covenants. 

Mr.  Palmer's  affidavit,  referring  to  this  deed,  states   that 

Ramsay  held  the  half  of  the  property  for  the  benefit  of  Alfred 

B.  Sheraton,  as  he  verily  believed  ;  and  in  another  part  of  his 

affidavit  he  states  that  he  knew  Sheraton  had  one-half  interest 

^  in  the  land,  or  Philip's  claim  thereto. 

Having  now  stated  substantially  all  the  material  facts  put 
forward  on  both  sides,  tlie  question  is,  has  this  application 
been  answered  by  the  affidavits  produced  on  shewing  cause  ? 
To  a  very  large  extent  we  think  it  has  not. 

There  is,  in  our  opinion,  a  very  considerable  amount  of  donbt 
as  to  Mr.  Sheraton's  alleged  right  to  half  the  property.  Mr. 
Palmer's 'belief  that  Ramsay  held  it  for  the  benefit  of  Sheraton, 
and  his  statement  that  he  knew  that  Sheraton  had  a  half  in- 
terest in  it,  amount  to  nothing,  in  the  absence  of  the  statement 
of  one  single  fact  to  shew  how  Sheraton  obtained  such  interest. 
There  is  nothing  to  shew  that  Ramsay  held  the  property  for 
the  benefit  of  Sheraton  ;  and  no  evidence  of  any  assignment  or 
tmnsf  er  by  Ramsay  to  Sheraton  or  any  one  else,  and  no  explana- 
tion given  of  the  deed  from  Philip  to  Ramsay,  or  any  statement 
*  that  Ramsay  ever  had  possession.    The  information  with  res- 
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pect  to  the  alleged  interest  of  A.  B.  Sheraton,  is  meagre  in  the  ^8^7. 
•extreme,  and  very  unsatisfactory;  though  he  probably  had  Be  parte 
«ome  interest  in  the  property.  It  may  be  that  if  Philip  had  lived 
until  that  deed  was  brought  forward,  he  could  have  given  a 
satisfactory  explanation  of  it.  It  is  also  somewhat  singular,  that 
though  Philip  is  made  to  admit  by  the  power  of  attorney  which 
he  was  improperly  induced  to  execute,  that  R.  Sidney  Shera- 
ton had  a  half  interest  in  the  property,  bis  name  is  never  heard 
of  again  in  connection  with  the  matter.  Again,  the  manner  in 
which  Philip  was  induced  to  execute  the  power  of  attorney, 
^ving  Sheraton  the  absolute  control  of  the  property,  neces- 
sarily leads  to  the  inference  that  his  object  was  not  merely  to 
take  possession  of,  and  hold  the  land  for  Philip,  as  he  was  di- 
rected to  do;  but,  to  obtain  some  advantage  to  himself,  and 
some  control  over  the  property,  which  otherwise  he  would  not 
have  had.  The  fact  also  of  his  refusing  to  make  any  affidavit 
in  this  matter,  as  Mr.  Palmer  swears  he  did,  necessarily  leads  to 
the  conclusion  that  he  (Sheraton)  sent  the  telegram  of  the 
17th  April  for  the  purpose  of  allaying  any  doubts  that  Philip 
might  have  about  executing  the  power  of  attorney,  and  which,  no 
•doubt,  as  Philip  swears,  had  that  eSect,  coupled  with  the  state- 
ment of  Mr.  Rand  that  he  was  acting  for  Mr.  Palmer,  who 
would  look  after  his  interest  in  the  matter,  and  not  for  Shera- 
■ton.  The  manner  in  which  Philip's  execution  of  the  power  of 
attorney  was  obtained  was  very  reprehensible.  It  was  induced 
'by  misrepresentation,  and  concealment  of  material  facts.  When 
Philip  objected  to  execute  it  for  the  reasons  stated,  it  was  Mr. 
Rand's  duty  to  have  given  him  the  fullest  opportunity  of 
4U^uainting  himself  with  its  contents ;  and  either  to  read  the 
whole  of  it  to  him,  or  allow  him  to  read  it  for  himself,  and  not 
merely  to  read  such  parts  of  it  as  he  (Rand)  thought  affected 
the  case,  and  omit  one  material  clause  of  it  altogther.  A 
■tpower  and  authority  obtained  under  such  circumstances  ought 
not  to  bind  Philip,  or  to  give  Sheraton  any  right  whatever. 
The  contents  of  it,  under  the  circumstances,  are  sufficient  to 
-condemn  it. 

But,  admitting,  for  the  purpose  of  this  ai^ument,  that  A.  B. 
^eraton  was  the  owner  or  assignee  of  half  of  Philip's  interest 
in  the  lease,  surely  it  would  have  been  but  common  justice  to 
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^^7-  Philip  that  the  costs  and  expenses  incurred  in  contesting  the 
^poru  right  of  the  executors  to  obtain  possession  of  the  property 
should  be  borne  equally  by  them,  and  not  the  whole  of  it  by 
Philip.  The  reversal  of  the  judgment  of  the  County  Court 
was  as  much  for  the  benefit  of  Sheraton  (assuming  that  he 
owned  half  the  property  in  the  lease)  as  it  was  for  Philip^ 
against  whom  only,  as  the  lessee  of  the  executors,  the  ejectment 
proceedings  were  taken.  Then  why  should  one  of  them  bear 
all  the  burden  of  resisting  the  claim  of  the  executors,  and  the 
other  obtain  all  the  advantage  of  the  amount  paid  by  the 
executors  to  compromise  the  light  of  action  which  the  lessee>. 
Philip,  clearly  had  against  them  ?  It  was  an  ingenious  device^ 
of  Sheraton's,  or  of  whoever  may  have  suggested  it,  to  state  in 
the  release  which  he  gave  to  the  executors,  that  the  $200  which 
he  pocketed,  were  paid  for  "  damages,''  and  the  balance  of  $400,. 
for  costs  and  expenses.  But  this  is  too  transparent  to  have 
any  prejudicial  effect  on  the  rights  of  Philip,  whose  interest 
was  not,  apparently,  very  well  looked  after  by  his  attorney  in 
the  division  of  the  $600,  as  Mr.  Rand  told  him  it  would  be,, 
when  he  executed  the  power  of  attorney. 

If  Philip  only  was  Mr.  Palmer's  client,  and  the  only  terms, 
upon  which  he  could  settle  with  the  executors  was  by  paying 
Sheraton  $200  and  giving  his  client  nothing,  then  we  think  it 
was  his  duty  to  have  communicated  with  his  client  on  the 
subject  before  making  such  a  settlement.  But  if,  as  we  rather 
infer,  (see  in  particular,  the  27th  paragraph  of  his  affidavit)  he- 
was  acting  for  both  Philip  and  Sheraton  in  the  matter,  and  it 
appeared  that  the  effect  of  allowing  Sheraton's  claim  would  be 
clearly  adverse  to  the  interest  of  Philip,  then  there  was  a 
greater  reason  for  his  communicating  with  Philip  before  con- 
senting to  any  such  settlement.  SilX  v.  ThomcLS  (1).  An 
attorney  is  not  justified  in  acting  for  several  parties  where- 
their  interests  clash.  Chit.  Arch.  (I2th  ed.)  97.  We  have  great 
doubts  whether  under  the  peculiar  circumstances  of  this  case,, 
the  payment  of  the  $200  to  Sheraton  ought  to  be  recognized 
as  binding  upon  Philip. 

We  come  now  to  the  consideration  of  the  several  charges  irk 
the  account  rendered  by  Mr.  Palmer  to  Mrs.  Philip. 


(1)  8  C.  &  F.  762. 
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But  for  the  statement  in  Philip's  affidavit,  that  he  was  willing  ^^7. 
to  allow  and  pay  Mr.  Palmer  reasonable  fees  for  his  profes-  JSxparte 
sional  services  in  the  matter,  we  do  not  think  the  Court  would 
have  any  authority  to  allow  him  to  retain  for  counsel  fees,  any 
part  of  the  money  which  he  received  on  the  settlement  with 
the  executors.  That  was  so  decided  in  the  cases  of  In  re 
Bayard  (1),  and  Ex  parte  James  (2),  though  the  principle  on 
which  those  cases  were  decided  has  been  questioned  in  the  case 
of  Meg.  V.  Doutre  (3).  With  such  consent,  however,  we  have 
the  right  to  do  what  is  just  and  fair  between  the  parties,  so  far 
as  the  facts  stated  will  enable  us  to  do  so. 

As  to  the  first  item  in  the  account — ^a  retaining  fee  of  $25 : 
We  think  that  is  an  exorbitant  charge  in  such  a  case  as  this, 
and  that  not  more  than  $10  should  be  allowed. 

As  to  the  second  charge  of  $100  for  attending  before  Judge 
Watters :  the  only  diflerence  in  the  statements  of  Philip  and 
Mr.  Palmer  in  respect  to  these  attendances  is,  that  Philip  says 
nothing  was  done  either  on  the  second  or  third  occasions; 
whereas  Mr.  Palmer  says  that  on  three  of  the  attendances 
evidence  was  taken  and  arguments  made.  He  does  not  deny 
what  Philip  says  as  to  time  occupied ;  viz.,  not  more  than  two 
and  a  half  hours  on  the  first  and  fourth  attendances  respec- 
tively, and  not  more  than  half  an  hour  on  each  of  the  other 
attendances.    We  think  this  charge  should  be  reduced  to  $30. 

Third  charge:  this  was  properly  part  of  the  costs  on  the 
leversal  of  the  judgment ;  and  in  the  absence  of  anything  to 
shew  that  it  was  not  included  in  the  item  $56.40 — costs  of 
appeal — ^it  ought  not  to  be  allowed  here. 

As  to  the  next  charge — ^attending  at  Fredericton  three  days 
in  Michaelmas  Term,  1884,  to  argue  the  appeal:  we  have 
referred  to  the  special  paper  of  that  term,  and  think  Mr. 
Palmer  could  have  had  no  reasonable  ground  to  expect  that  the 
case  could  then  have  been  reached,  though  he  had  a  right  to 
attend  and  see  the  state  of  the  paper,  and  for  that  attendance 
we  think  he  should  be  allowed  for  one  day — $25,  and  his 
expenses  charged  at  $9.50. 

The  next  charge  of  $85,  for  attending  at  Fredericton  in 

0)  1  AIL  860.  (2)  8  AIL  28&  (8)  0  App.  CiM.  746. 
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^^^7.  Hilary  Term,  1885,  (when  the  ease  was  argued)  and  expenses, 
Ms^paru  we  think  should  be  reduced  to  ^60,  as  one  of  the  three  days 
charged  for  was,  according  to  Mr.  Palmer's  affidavit,  the  day  on 
which  the  cause  was  argued,  and  for  which  argument  a  counsel 
fee  was  no  doubt  taxed,  and  included  in  the  costs  of  the  appeal 

The  next  charge — the  taxed  costs  on  the  appeal — is  proper; 
but  the  charge  for  attending  at  Fredericton  two  days  for  the 
writ  of  restitution,  ought  not  to  be  allowed  without  an  affidavit 
shewing  clearly  that  such  attendance  was  necessary ;  and  there 
is  no  such  affidavit,  and  we  doubt  if  one  could  be  obtained. 
The  writ  of  restitution  was  ordered  when  the  judgment  was 
given  on  the  21st  April,  and  why  it  was  necessary  to  attend  at 
Fredericton  for  two  days  to  get  that  writ  signed  and  sealed  is 
incomprehensible. 

We  also  think  the  charge  of  Harrison  &  Rand's  bill  should 
be  disallowed.  Admitting  that  Philip  did  agree  that  Mr. 
Harrison  should  be  employed  and  paid  for  his  services ;  there 
is  nothing  to  shew  that  Mr.  Palmer  was  authorized  to  pay  Mr. 
Harrison  without  submitting  his  bill  to  Philip,  and  giving  him 
an  opportunity  of  knowing  what  services  had  been  rendered, 
and  the  several  amounts  charged  therefor.  Before  a  client  is 
to  be  called  upon  to  pay  his  attorney's  bill,  he  is  entitled  to  a 
copy  of  it  specifying  the  items :  it  is  not  sufficient  to  state  the 
amount  in  gross.  Drew  v.  Clifford  (1) ;  Waller  v.  Lacy  (2) ; 
Pigot  V.  Cadman  (3) ;  Haigh  v.  Chiaey  (4). 

Mr.  Band  has  undertaken  to  determine  that  the  bill  is  cor- 
rect, by  swearing  that  it  is  "  a  fair  and  reasonable  one/'  and  by 
stating  some  of  the  charges  included  in  it  But  the  client  who 
is  called  on  to  pay  the  bill  has  a  right  to  form  his  judgment  on 
the  faimes3  and  reasonableness  of  it,  and,  if  he  thinks  proper, 
to  take  advice  upon  it;  so  that  a  general  statement  of  that 
kind  amounts  to  nothing.  It  may  be  remarked  with  respect 
to  one  of  the  charges  said  to  be  included  in  the  bill — three  days 
and  a  half  spent  in  obtaining  the  power  of  attorney,  with 
expenses — that  that  expense  was  incurred  by  the  direction  of 
Mr.  Sheraton,  and  thi?^  Mr.  Band  must  look  to  him  for  payment 
But,  it  is  quite  enough  for  the  present  question  to  say,  that 

(1)2C.  &P.  6&     (2)  IM.  AG.  54;8l)owl.  MS.    (8)  1  U.  & N.  8S7.     (4)7E.ft&57& 


Digitized  by 


Google 


3aVI.]  NEW  BRUNSWICK  REPORTS.  18& 

ihat  bill  has  never  been  served  upon  Philip,  and  he  has  never       ^^7. 
been  informed  what  the  services  of  M&ssrs.  Harrison  &;  Rand      Ex  paru 
are,  and  therefore  the  amount  of  the  bill  had  no  right  to  be       ™"^' 
retained  by  Mr.  Palmer  out  of  the  $400  which  he  received  from 
the  executors. 

Mr.  Palmer  states  that  when  Mrs.  Philip  called  on  him  on 
the  8th  May,  he  was  very  busy,  and  made  up  the  account 
which  he  gave  her,  shewing  the  whole  matter  to  be  settled. 
What  he  intended  to  convey  by  the  statement  that  he  w&s 
very  busy  at  the  time  is  not  very  clear — perhaps  it  might  be 
to  account  for  any  errors  that  might  be  discovered  in  the 
account — but  no  explanation  of  it  was  given  in  his  affidavit. 
There  is  nothing  on  the  face  of  the  account  indicating  that  it 
was  prepared  in  a  hurry :  on  the  contrary,  it  would  appear  to 
have  been  done  with  care  and  deliberation ;  and  it  is  dated  the 
87th  April — ten  days  before  it  was  given  to  Mrs.  Philip.  But 
the  most  objectionable  feature  in  it  is,  the  statement  at  the 
foot :  "  Taxed  off  on  settlement,  $144.90," — leaving  a  balance  of 
$400,  the  exact  sum  paid  to  Mr.  Palmer  by  the  executors,  which 
the  release  executed  by  Sheraton  on  that  day  stated  to  be  the 
amount  of  the  costs  and  expenses  of  the  appeal;  and  under 
this  balance  of  $400  is  written :  "  Settled — Chas.  A.  Palmer." 
Now,  it  may  properly  be  asked  in  explanation  of  this  account, 
by  whom  was  it  taxed  ?  and  with  whom,  when,  and.  how,  was 
it  "settled"?  Though  Philip  had  sworn  in  his  affidavit  on 
which  the  rule  Tim  was  granted,  that  he  had  never  settled  the 
account  with  Mr.  Palmer,  or  authorized  any  person  to  do  so, 
yet  not  a  particle  of  information  is  given  in  the  affidavits  used 
on  shewing  cause,  respecting  these  extraordinary  statements  in 
the  account 

We  can  come  to  no  other  conclusion  than  that  the  account 
was  made  up  in  this  way  for  the  purpose  of  misleading  Philip, 
and  inducing  him  to  think  that  the  bill  had  been  taxed  by  the 
Court  at  the  exact  sum  of  $400,  (a  curious  coincidence),  and 
the  whole  matter  settled ;  and  therefore,  that  it  would  be  use- 
less to  make  any  enquiry  about  it.  The  interest  of  the  client 
appears  to  have  been  entirely  lost  sight  of  in  the  division  of 
the  $600,  the  whole  object  apparently  having  been  to  give  Mr. 
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1887.        Sheraton  a  liberal  portion  of  the  amount,  and  to  swallow  up 

Exparu     the  balance  in  costs. 

Philip.  ^^  ^j^j^^j^  ^^  ^^^  ^j  $190.90  should  be  allowed  Mr.  Palmer 

for  his  professional  services,  leaving  a  balance  in  his  hands  of 
$209.10,  belonging  to  Philip's  estate,  out  of  the  $400  paid  by 
the  executors  of  McLaughlin  on  the  settlement,  and  that  Mr. 
Palmer  should  pay  the  sum  of  $209.10  to  Mrs.  Janet  Philip, 
the  administratrix  of  Henry  C.  Philip,  deceased,  and  that  he 
should  also  pay  the  costs  of  this  application. 

Ordered  accordingly. 
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THE  ALBERT  RAILWAY  COMPANY,  Appellants,  and  PECK,        18S6. 

Respondent. 


October  16. 


/, 


Raihcay  Company — AgreertieTU  by  Managing  Director — Ratification 
of  by  Directors — W?iether  a  fixed  salary  is  treated  as  counsel 
fees  or  attorney's  bill — Effect  of  receipt  in  full  settlement  of  all. 
claims, 

A  nilwfty  company  may  be  bonnd  by  the  act  of  its  Managing  Director  in  em> 
ploying  a  solicitor  at  a  stated  yearly  salary. 

Acceptance  of  the  services  of  the  solicitor  by  the  Directors,  is  evidence  of 
ratification  of  the  original  hiring,  even  though  the  Managing  Director  acted 
without  authority. 

Where  by  the  agreement  the  salary  was  to  be  over  and  above  all  fees  and  dis- 
bursements as  counsel  or  attorney,  it  may  be  recovered ;  and  it  is  not  neces* 
sary  to  deliver  a  bill  as  for  attorney's  fees,  before  bringing  an  action. 

A  receipt  of  a  sum  of  money  expressed  to  be  "in  full  settlement  of  all  claims, 
dues,  debts,  and  demands"  up  to  the  date,  is  not  conclusive,  and  may  be 
explained,  and  shewn  not  to  relate  to  a  claim  then  in  suit  on  a  special  agree- 
ment, but  to  a  separate  and  distinct  claim. 

This  was  an  appeal  from  the  judgment  of  the  County  Court 
•of  Albert  County.  The  action  was  brought  by  the  respondent, 
-Charles  A.  Peck,  Barrister,  against  the  appellants,  (defendants 
•below)  to  recover  the  amount  of  two  years'  salary  as  standing 
solicitor  of  the  defendant  company.  The  defence  set  up  was 
that  the  plaintiff  had  been  paid,  and  had  signed  and  delivered 
•a  receipt  in  full  for  all  demands ;  also  that  he  could  not 
recover,  as  the  salary  was  really  either  for  counsel  fees — and 
recoverable ;  or,  if  for  attorney's  fees,  that  the  plaintiff  had  not 
delivered  a  signed  bill  of  costs  before  action  brought,  pursuant 
to  the  statute.  On  the  trial,  the  learned  Judge  of  the  County 
-Court  refused  a  nonsuit,  and  the  jury  found  for  the  plaintiff; 
^and  the  verdict  being  afterwards  sustained  by  the  Judge,  the 
defendants  appealed. 

All  the  facts  are  fully  set  out  in  the  following  judgment 
•of  the  learned  Judge  of  the  Court  below : 

This  action  was  brought  to  recover  ''the  salary  of  the  plaintiff 
jNiyable  by  the  defendants  to  the  plaintiff  as  the  attorney  and  solicitor 
of  and  for  the  said  company,  at  their  request  and  upon  their  retainer ;" 
4uid  the  particulars  of  the  plaintiff's  demand  are  ''to  three  years' 
salary  as  solicitor,  at  one  hundred  dollars  per  year."  One  year's 
salary  was  abandoned  on  the  trial,  and  the  plaintiff  confined  his  claim 
to  "  two  years'  salary  as  solicitor."  The  summons  also  contains  the 
common  counts  for  work  and  labor,  and  account  stated ;  and  the 
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1885.         counsel  for  the  plaintiff  opened  the  case  to  the  jury  as  "  an  action  for 
Albert       the  recovery  of  two  years'  salary  as  solicitor  of  the  company,  from 
Railway  Co.  ju^e^  iqqq^  ^  j^je,  1882,  at  $100  per  year."     The  case  came  on  for 
Pbck.        trial  at  the  Albert  County  Sittings  in  November,  1882,  and  a  verdict 
was  found  for  the  plaintiff,  which  verdict  I  felt  called  upon  to  set 
aside,  but  on  a  purely  legal  objection,  and  one  not  touching  the  merits 
of  the  case  in  any  way.     Accordingly,  the  cause  was  again  tried  in 
November,  1883,  and  a  verdict  was  again  rendered  for  the  plaintiff 
for  the  full  amount  of  his  claim,  as  on  the  former  trial.     On  both 
trials,  the  evidence  on  each  side  was  substantially  the  same,  and  the 
same  issues  were  given  to  the  juries.     On  the  latter  trial,  I  submitted 
them  in  the  form  of  questions,  in  order  that  all  issues  of  fact  might 
be  distinctly  determined,  and  all  further  litigation  prevented,  if  pos- 
sible, by  a  final  application  and  adjudication  of  the  law  to  them. 

On  the  motion  for  a  nonsuit  pursuant  to  leave,  or  for  a  new  trial, 
many  points  of  a  secondary  nature  were  refeiTed  to,  but  scarcely 
pressed,  and  I  think  the  case  now  admittedly  is  dependent  upon  the 
determination  of  the  leading  and  guiding  questions : — 

1.  The  conduct  of  Mr.  Killam  :  by  previous  delegation,  or  subse- 
quent ratification,  or  ex  officio  being  managing  director;  had  he 
authority  to  make  the  alleged  agreement  between  the  plaintifiT  and 
the  defendant's  company) 

2.  The  claim :  was  it  composed  of  fees  taxable  to  attorneys,  and 
requiring  the  delivery  of  a  properly  signed  bill,  notwithstanding  the 
agreement,  before  the  action  can  be  maintained ;  or,  of  counsel  fees, 
and  not  recoverable  in  a  suit  at  law  ? 

3.  The  receipt :  professing  on  its  face  to  be  an  agreement  to  accept 
a  certain  sum  of  money  in  full  settlement  of  all  claims,  dues,  debts, 
and  demands  up  to  that  day,  which  money  was  accepted — was  it  paid 
and  accepted  and  the  receipt  given  as  a  settlement  of,  and  as  covering 
and  including,  at  least  by  implication  and  mutual  intention,  the  claim 
or  amount  in  this  suit  ? 

4.  The  verdict — is  it  against  evidence  ?  This  fourth  point  I  shall 
consider,  at  least  to  some  extent,  with  each  of  the  other  points,  as  I 
proceed. 

I  cannot  help  remarking  here,  as  I  have  remarked  on  two  former 
occasions,  that  it  is  a  matter  of  grave  surprise,  if  not  of  suspicion,  that 
Mr.  Killam,  who  was  really  in  attendance  during  the  first  trial — and 
who  was  the  former  managing  director  of  the  defendant  company — 
the  person  through  whom  the  engagement  alleged  in  this  suit  to  have 
been  made  between  the  plaintiff  and  defendants  was  made— the  quasi 
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agent,  if  not  the  fnlly  accredited  agent,  of  one  of  the  parties  in  the        1865. 
aappoBed    subsequent  settlement  of  the  differences  between  them,       Albert 
or  at  least  the  intermediate  mutual  friend  suggested  by  His  Honor  Hailwat  Co. 
Judge  Fiilmer  as  having  a  knowledge  of  the  matter,  and  "the  best        Peck. 
person  to  get  the  matter  arranged,"  and  who  it  is  alleged  was  charged 
and  commissioned  by  the  defendants  to  caiTy  out  certain  preliminary 
n^otiations  to  a  satts&u^iy  close  before  the  money  was  paid  or  the 
receipt  signed,  and  in  whose  breast  it  is  admitted  were  all  the  circum- 
stances sarronnding  the  matter  in  question,  was  not  called  upon  either 
trial ;  and  while  I  refrained  from  telling  the  jury  to  whom  I  thought 
the  blame  therein  belonged,  I  did  nevertheless  tell  them  they  might 
reasonably  consider  the  circumstance  as  an  incidental  fact ;  and  that 
where  a  party  has  it  in  his  power  to  give  evidence  of  a  particular  fact, 
and  does  not  give  the  best  evidence  within  his  reach,  the  pi*esumption 
ought  to  be  against  him.     Beitea  v.  Lyon  (1);  Brigga  v.  McBride  (2); 
CuUen  V.  Vou  (3);  TufU  v.  ffatheway  (4).     On  more  than  one  point 
during  the  trial,  the  absence  of  the  evidence  of  Mr.  Killam  was  very 
p^plejdng,  and  in  some  respects  fatal  to  any  assureil  or  pei-fect  under- 
standing of  the  truth. 

Bat  now  as  to  the  first  point :  I  am  persuaded  after  again  care- 
fully reading  the  evidence,  and  reconsidering  the  whole  matter,  that 
there  were  quite  sufficient  grounds  for  leaving  the  authority  of  Mr. 
Killam  in  the  premises  for  the  consideration  and  judgment  of  the 
jury,  apart  altogether  from  the  fact  that  it  was  quite  in  the  power  of 
the  defendants  to  show  by  the  &cts,  and  the  current  circumstances  of 
Killam's  daily  duties,  or  by  Killam  himself,  or  the  positive  declara- 
tions of  the  defendants'  company,  or  by  the  directors,  or  by  proof  of 
the  repudiation  of  Peck's  appointment,  that  Killam  had  no  authority 
to  engage  a  solicitor.  The  question  of  agency  or  authority  is  for  the 
jury:  JBcuiem  Tawruhiips  Bank  v.  HanvnqUm  (5) ;  and  the  jury  have  set 
that  qnestion,  as  a  matter  of  fact,  at  rest,  fii-st  by  declaring  that  Killam 
was  duly  invested  with  the  necessary  authority,  and,  secondly,  that 
(he  defendants  recognized  and  ratified  his  conduct  in  the  exercise  of 
that  authority.  They  have  said,  ''We  believe  Mr.  Killam  had 
authority  to  engage  Mr.  Peck  as  solicitor  of  the  Albert  Rail- 
way Company ;"  and  "We  believe  the  Albert  Railway  Com- 
pany did  recognize  and  accept  t)^e  appointment  of  Mr.  Peck 
by  Mr.  Killam  as  solidttur  of  the  Company."  An  affirmative  answer 
to  either  qnestion  would  have  been  sufficient  for  the  plaintiff's  case  ; 
for,  as  I  told  the  jury,  if  they  believed  he  had  the  authority,  that  wonii 

a)B«t«L        CQlP.a&088.        (8)  2  PugB.  464.        (4)4A1L«8.       (6)  8  P.  A  B.  681. 
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1885.  be  sufficient ;  but  if  he  had  not,  then  if  the  defendants  subsequently 
Albebt  recognized  or  ratified  the  appointment  by  word  or  act,  that  would 
Railway  Co.  gjy^  binding  effect  to  the  contract.  Although  no  previous  author- 
Peck.  ity  may  have  been  given  by  the  principal  to  the  agent ,  to  enter 
into  and  sign  the  contract  upon  which  the  principal  is  sought  to  be 
charged,  yet  if  there  be  subsequent  acts  of  assent  or  acquiesence  on 
the  part  of  the  principal,  he  is  as  much  liable  upon  the  contract  as  if 
previous  authority  had  been  duly  given  ;  and  such  a  ratification  by 
word  or  deed  would  have  a  retrospective  operation ;  the  contract  is, 
as  it  were,  created  or  re-created  by  the  ratification,  with  effect  relating 
back  to  its  inception,  and  the  time  when  it  was  made  by  the  agent ; 
and  the  agency  itself  becomes  confirmed  and  established  by  the  sub- 
sequent adoption  ;  DalUm  et  al  v.  Hamilton  (1) ;  Lacy  v.  Donovan  (2) 
Chitty  on  Contracts  (7  ed.)  46,  and  cases  cited ;  Parsons'  Law'of  Busi- 
ness, 128.  Therefore,  it  seems  now  that  the  contract  was  the  contract 
of  the  Company  as  well  because  it  was  an  authorized  act  by  Killam, 
as  because  also  of  the  recognition  and  ratification  of  Killam's  act  by 
his  principals,  or  his  fellow-Directors.  It  is  very  true  it  is  now  con- 
tended that  the  finding  of  the  jury  is  not  supported  by  evidence.  But 
let  us  examine  the  evidence  on  that  point.  Mr.  Peck  says :  "  At 
one  time  in  1876,  Mr.  A.  E.  Killam  assumed  the  management  and 
construction  of  the  road  ;"  and  (subject  to  objection),  "In  June,  1876, 
he  (Killam)  asked  me  if  I  would  act  as  solicitor  of  the  company  for 
$100  per  year.  I  told  him  I  would  not  accept  less  than  $200  a  year. 
He  said  he  would  give  the  $100  a  year,  and  whether  the  business  was 
more  or  less,  or  anything,  I  would  Jbe  sure  of  $100  a  year;  and  I 
agreed  to  accept  $100  a  year  as  salary  as  solicitor;  and  he  paid  me 
at  that  rate  on  the  part  of  the  Company.  I  got  $100  a  year  under 
that  hiring  up  to  June,  1880,  and  I  continued  down  as  solicitor  some 
time  later."  So  far  as  Mr.  Killam  is  concerned,  this  is  a  wholly 
uncontradicted  version  of  the  original  hiring.  And  we  find  that  as 
late  as  5th  July,  1882  (and  the  date  here  is  very  material),  the  de- 
fendants, by  their  Secretary,  Mr.  Alfred  Ray,  sent  from  their  office 
at  St.  John,  the  following  notification,  which  it  appears  to  me  is  an 
extraordinary  document  if  the  defendants'  contention  is  correct,  and 
Peck  was  not  "  Solicitor  of  the  Company."  At  least  it  is  a  material 
piece  of  evidence :  "  I  am  requested  by  the  Directors  to  notify  you 
that  the  Albert  Bailway  is  likely  to  pass  from  their  management 
shortly,  and  that  your  services  as  solicitor  for  the  Company  will  not 
be  longer  required ; " — clearly,  as  I  read  the  paper,  a  termination  of 

(1)  1  Haq.  422.  (2;  3  Puga.  ISfiT 
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an  existing  engagemeut.  because  of  the  prospective  change  of  manage-         18&5. 
ment  upon    the  then   contemplated  sale   of   the  road.     Mr.    Peck      Albut 
continues :     "  I  then  ceased  to  he  solicitor  for  the  Company,  and  ren-  R^lwat  Co. 
dered  mj  bill  for  my  two  years'  salary  as  solicitor."     On  the  point  of        Puk. 
ratification  and  acceptance  of  service  by  the  Company,  Mr.   Peck 
enumerates  numerous  services  and  attendances  rendered  and  performed 
by  him  and  accepted  by  the    Company,  some  of  which  were  un- 
doubtedly duties  arising  under,  and  consequent  u|K>n,  his  appointment 
as  solicitor  and  covered  by  his  yearly  salary,  and  so  treated  at  the 
time.    On  cross-examination  Mr.  Peck  does  not  modify  this  account 
of  the  agreement,  and  he  proceeds  to  give  instances  when  he  refused 
to  be  consulted  or  engaged  against  the  Company  because  of  his  posi- 
tion  as  their  standing    solicitor,  saying   '*he  was   tied  up;"    and 
he  says,  "it  was  a  notorious  fact  that  I  was  the  solicitor  of  the 
Company  f  that  he  received  payments  from  time  to  time  and  credited 
the  Company  generally  on  account  of  salary  without  any  complaint 
that  we  know  of,  aod  on  other  services,  and  that  in  the  year  1876  he 
received  payments,  and  that  those  payments  were  distinctly  on  salary, 
and,  he  thinks,  were  made  to  him  before  he  had  rendered  any  actual 
professional  services  whatever.     Other  sums  were  paid   on  salary. 
Now  it  is  not  hinted  that  Mr.  Killani  paid  these  sums,  or,  if  he  did 
pay  any  of  them,  that  he  did  so  on  his  own  private 'account,  and  not 
for,  and  as  the  managing  director  or  agent  of  the  Company  ;  and  if 
otherwise,  how  easy  to  shew  it     On  re-examination  Mr.  Peck  carries 
the  matter  a  degree  further,  saying,  "  The  bargain  was  at  Hopewell 
Cape ;  Killam  was  managing  director  of  the  road,  and  we  had  been 
attending  a  railroad  meeting  at  which  he  was  appointed,  and  then 
he  made  the  arrangement  with  me;"   JRobertson  v.  The  Provincial 
Mutual  Ins.  Co,  (1) ;  Wilson  v.  Street  (2) ;  and  as  "  managing  director" 
would  he  not  have  at  least  the  authority  of  an  agent  of  the  directors 
hi  the  doing  of  all  those  acts  necessary  to  the  managing  of  the  defend- 
ants' affairs  1  Some  of  them,  as  stated  by  Mr.  Peck,  difficult,  and  all 
of  them  important;  with  the   various   matters   consequent   on   the 
construction  of  their  public  works  :  many  of  them  frequently  requir- 
^g  safe  legal  advice  and  assistance,  as  all  who  know  anything  of  the 
complications  of  such  operations  must  at  once  perceive.     Was  he  not 
more  than  merely  a  member  of  the  corporation  1  their  manager  or 
^nt,  appointed  by  the  defendants  to  carry  forwai'd  their  works  ) 
^fi'yor  of  London  v.  Long  (3),  and  R  v.  Padbury  (4).     Would  he 
^thave  been  derelict  if  any  of  the  Company's  affairs  mis- carried  to 

W«  AIL  879.  (2)  3  AIL  261.  (3)  1  Camp.  22,  (4)  6  Q.  R  187. 
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1885.         its  detriment  for  the  want  of  such  necessary  advice,  and  was  not 

Albert      the  engagement  he  made  for  that  purpose  a  favorable  one  pecuniarily 

Railway  Co.  foj.  the  Company  1    They  seem  to  have  thought  so.     To  meet  this 

Pbck.        point  we  have  only  a  little  evidence,  some  of  it  of  a  very  general  or 

inconclusive  character,  given  by  His  Honor  Mr.  Justice  Palmer ;  who, 

by  the  way,  did  not  become  a  director  of  the  Company,  or,  we  may 

presume,  of  his  own  knowledge  have  much  information  about  its  afiairs 

or  engagements,  until  the  beginning  of  the  year  1881.     With  such 

evidence  before  me  I  felt  justified  in  leaving  the  two  distinct  questions 

to  the  jury  : — 

"  Had  Mr.  Killam  authority  to  engage  Mr.  Peck  as  solicitor  of  the 
Albert  Railway  Company  V  and  "  Did  the  Albert  Railway  Company 
recognize  and  accept  the  appointment  of  Mr.  Peck  by  Mr.  Killam  as 
solicitor  of  the  company  1" 

And  to  each  question  the  jury  returned  an  affirmative  answer.  I 
cannot  alter  these  answers  if  I  would,  and  under  the  evidence  I  would 
not  if  I  could.  On  the  contrary  I  am  quite  satisfied  with  the  finding 
of  the  jury  thereon. 

It  is  contended  that  the  claim  of  the  plaintiff  is  in  point  of  fact 
for  fees  taxable  to  attorneys,  and  that  he  cannot*  recover,  having 
neglected  to  deliver  to  his  clients,  the  defendants,  a  signed  bill  of  costs 
as  required  by  the  statute ;  or,  that  it  is  for  counsel  fees  under  cover, 
and  therefore  not  recoverable  in  law  (a).  It  is  quite  true  the  policy  of 
the  law  is  to  prevent  any  re^l  evasion  of  an  Act  of  Parliament  by 
agreements  privately  intended  to  avoid  or  defeat  its  obvious  inten- 
tion ;  and  contracts  in  contravention  of  the  policy  of  an  Act  have 
been  held  illegal  and  void,  as,  if  in  this  case,  the  intention  was  merely 
to  evade  the  delivery  of  a  signed  bill,  or  to  aid  the  recovery  of  counsel 
fees  under  another  name.  A  promise  by  a  client  to  his  solicitor  to 
make  him  a  present  beyond  the  scale  of  ordinary  renumeration  has 
been  held  void,  as  being  contrary  to  the  public  policy  of  the  law. 
O^Brien  v.  Lewis  (1 )  j  Tyrrel  v.  Bank  of  London  (2) ;  Mcbcgregor  v.  Deal 
d;  Dover  By,  Co,  (3).  But  the  plaintifi  in  this  case  swears  the  agreement 
was  that  he  was  to  leceive  $100  per  annum  salary  as  solicitor,  over 
and  above  all  fees  and  disbursements  as  counsel  or  attorney,  and 
emphatically  adds  on  cross-examination,  that  "  the  word  salary  was 
used."  The  only  persons  present  at  the  hiring  were  Mr.  Peck  and 
Mr.  Killam.  Mr.  Killam  is  not  called  and  Mr.  Peck  is  uncontra- 
dicted.    I  think  I  would  have  been  jastified  in  presuming  that  Mr. 

(a)  Ai  to  the  reooveiy  of  ooonael  feeB,  see  JUtg,  y.  DoiUre,  9  App.  Cm.  746.^JttporUr. 
0)  S2L.  J.  Ch.  5e0.      (8)  lOBL  L.  C.  S6;  81  h.  J.  Ch.  809.      (8)  18Q.  R  618;  ttL.  J.  Q.  R  00. 
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Killam  would  have  been  called  if  Mr.  Peck's  version  of  the  engage-        1885> 
modt  was  untrue.     But  I  thought  it  better  not  to  do  so,  and  in  view       Albibt 
of  Mr.  Justice  Palmei-'s  general  disclaimer  of  the  company's  authority  ^^niWAY  COi 
to  Killam,  or  knowledge  of  any  liability,  I  asked  the  jury  the  third        Fbcs. 
question : — 

"  Was  the  appointment  of  Mr.  Peck  upon  and  for  the  fixed  and 
stated  salary  of  $100  per  annum  over  and  above  all  fees  and  disburse- 
ments of  or  as  counsel  or  attorney  V  and  they  answered :  "  We  believe 
it  was."  I  told  the  jury  distinctly  that  it  was  quite  competent  for 
any  man,  or  company,  or  corporation,  to  retain  a  solicitor  for  a  fixed 
term  and  upon  a  stated  and  determined  salary  :  Jarvia  v.  Great  Western 
.  J?y.  Co.  (1) ;  Stevenson  v.  City  of  Kingston  (2) ;  who  should  at  all  times 
hold  himself  ready  to  perform,  ami  perform,  all  the  accustomed  pro- 
fessional duties  of  that  office — such  salary  not  to  be  a  lump  sum  for, 
or  simply  to  cover  up,  any  fees  he  might  earn  as  counsel  or  attorney, 
but  distinct,  separate,  and  apart  from,  or  in  addition  to  them.  And 
if  I  was  right  in  ihat  opinion,  and  if  Mr.  Killam  had  the  authority 
contended  for,  what  evidence  is  there  of  any  other  arrangement  or 
agreement  except  that  Mr.  Peck  was  to  be,  and  was  recognized  and 
accepted  by  the  defendants  as  solicitor  of  the  Albert  Bail  way  Com- 
pany upon  and  for  the  fixed  and  stated  salary  of  $100  per  annum 
over  and  above  all  fees  and  disbursements  of  or  as  counsel  or  attorney  I 
This  being  so  I  think  this  claim  does  not  come  within  the  statute  or 
the  class  of  cattes  referred  to  by  the  defendants'  counsel,  and  therefore 
I  ought  not  to  dittturb  the  verdict  on  the  second  ground. 

The  next  point  for  consideration  is  that  connected  with  the  receipt^ 
the  language  of  which  is : — 

"$320.  "5th  July,  1882. 

"  Received  of  the  Albert  Railway  CJompany  the  sum  of  three  hun- 
dred and  twenty  dollars,  which  I  agree  to  accept  in  full  settlement  of 
an  claims,  dues,  debts  and  demands  np  to  this  date. 

C.  A.  Peck." 

"Maritime  Bank,  paid,  7th  July,  1882,  St  John,  N.  B." 

Before  discussing  this  receipt  it  may  be  well,  in  the  absence  of  any 
personal  evidence  or  explanation  by  Mr.  Killam,  to  ascertain  from 
other  sources  as  correctly  as  we  may  some  information  as  to  his  posi- 
tion in  the  alleged  settlement  We  have  already  seen,  according  to 
the  finding  of  the  jury,  he  had  authority  to  make  the  original  agree- 
ment; but  in  the  meantime  his  connection  with  the  company  hiad 
a)8U.  a,  ap.  »o.  (2)  81  u.  a,  a  p.  888. 
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1885.  cx)ine  to  an  end.  The  plaintiff  denies  the  intimation — for  it  scarcely 
Albebt  amounts  to  a  positive  statement — that  he  was  his  agent ;  while  the 
Railway  Ck).  contrary  is  more  positively  alleged  by  the  defendants'  counsel  Let 
Tfck.  us  86®  what  each  says  on  this  point.  Mr.  Peck,  on  cross-examination, 
says:  "In  1882,  I  think,  I  received  monies  from  the  company — I 
think  $320 ;  I  think  it  was  in  or  about  June,  shortly  before  the 
Circuit;  I  received  it  from  Mr.  A.  E.  Killam.  In  1880,  July,  I  was 
called  upon  by  the  secretary  of  the  company,  that  I  was  required  to 
make  up  my  account  against  the  company,  which  I  did  and  rendered 
the  bill.  That  bill  was  paid  by  a  compromise  in  1882.  At  Mr. 
Killam's  instance  I  went  to  Moncton.  I  cannot  say  there  was  any 
distinct  authority  to.  It  was  in  writing  whatever  the  authority  was.  • 
The  conversation  with  Killam  was  reduced  to  writing;  it  was 
authority  I  gave  him  as  representing  the  company.  I  had  placed 
an  old  claim  up  to  1880.  Killam  said  he  could  see  the  com- 
pany, and  he  told  me  he  thought  the  company  would  pay  the  claim 
I  had  against  them ;  but  not  the  whole  claim.  He  said  he  wished 
me  to  accept  $300.  I  said  it  was  $360,  and  I  had  been  kept  out  of 
my  money  for  more  than  two  years,  and  I  had  some  costs  yet  to  pay 
to  Mr.  Skinnei*,  and  that  I  would  not  get  $300  from  the  company. 
I  told  him  I  would  accept  $340,  and  the  company  were  to  pay  Mr. 
Skinner's  costs,  and  I  would  then  be  losing  $20,  besides  being  delayed 
two  years.  He  said  he  did  not  think  he  could  get  $340,  but  he  might 
get  $320,  and  he  wanted  me  to  lose  $20  more.  He  then  said  he 
wanted  me  to  give  him  some  statement  to  shew  the  company  what  I 
would  do  about  the  transaction,  and  close  up  that  whole  matter.  I 
wrote  that  document  and  gave  it  to  him.  I  said  the  then  pending 
cause  was  coming  off  in  the  then  July,  and  I  would  have  to  write  to 
Mr.  Skinirer  to  get  venire,  or  I  might  be  postponed  another  year,  and 
there  was  no  time  to  lose.  If  it  was  not  settled,  I  was  not  to  lose 
any  time,  and  I  told  him  I  wanted  an  answer  immediately.  I  under^ 
stood  the  suit  was  then  ripe  for  trial.  He  proposed  to  let  me  know, 
and  accordingly  he  let  me  know,  and  I  stopped  the  suit.  Previously 
I  had  placed  the  claim  in  Mr.  Skinner's  hand,  and  I  had  frequently 
called  on  Killam  to  stir  up  the  company  to  get  the  claim  paid."  This 
statement  of  Mr.  Peck  may  also  be  kept  in  memory  when  we  consider 
the  nature  of  the  settlement  of  this  claim  of  1880.  It  is  to  be  regretted 
that  the  impoi*tant  writing  referred  to  was  not  put  in  evidence;  it 
may  have  been  because  of  the  informality  in  the  service  of  the  notice 
to  produce,  and  to  which  the  defendants*  counsel  took  exception, 
and  which  notice  and  evidence  I  felt  bound  to  shut  out  on  that  ac- 
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oount.  Be  that  as  it  may,  we  have  no  further  evidence  of  it.  TJn-  1885. 
fortunately  also  we  have  not  Mr.  Killam's  version  of  this  interview,  Albbet 
but  certainly  what  we  have  did  not,  and  it  does  not,  strike  my  mind  Railway  Oo. 
as  being  the  language  of  a  principal  appointing  and  instructing  his  Psck« 
agent,  although  I  did  not  say  so  to  the  jury.  Does  it  even  leave  the 
impression  that  Mr.  Killam  was  a  voluntary  mutual  friend  ?  Or  an 
unauthorized  mediator  between  the  parties  ]  Or  is  it  not  more  consistent 
with  the  conduct  of  a  person  having  or  pretending  to  have,  authority 
derived  from  some  quarter  to  act  for  the  company  in  his  approaches 
to  Mr.  Peck  1  Is  it  consistent  in  tone  and  circumstances  with  the 
defendants'  contention  that  Killam  was  the  accredited  agent  of 
•  the  plaintiff]  His  Honor  Mr.  Justice  Palmer  was  called  as  a  wit- 
ness for  the  defence,  and  his  statement  does  not  agree  with  that  given 
by  the  plaintiff,  although  it  will  be  seen  that  Judge  Palmer  refers  to 
what  had  been  told  to  him  by  Killam,  and  which  he  had  repeated  to 
the  plaintiff.  After  referring  to  several  interviews,  Judge  Palmer 
says,  *'  On  the  first  occasion  I  told  him  Killam  had  now  nothing  to 
do  with  the  road — he  was  entii*ely  displaced  from  anything  to  do 
in  managing  its  affairs,  but  according  to  his  account  Killam  was 
the  only  person  who  knew  anything  of  it,  l(the  plaintiff's  claim),  and 
if  Killam  explained  it  perhaps  he  could  get  the  Company  to  pay  some- 
thing. He  asked  me  to  enquire  of  Killam  and  said  he  would  see  him, 
and  I  said  best  thing  would  be  for  Killam  to  use  his  influence,  and  I 
thought  the  Company  would  do  what  is  fair.  S'Dme  time  after,  I 
think  in  1882,  Killam  came  and  said  Peck  had  authorized  him  to  settle 
with  the  Company  for  a  sum  which  Killam  named,  and  get  a  i*eceipt 
in  full."  It  is  just  here  that  the  doubts  and  conflict  arise  between 
the  plaintiff's  statement  and  the  statement  which  the  learned  Judge 
says  Killam  made  to  him.  It  is  even  here  also,  by  no  means  clear, 
according  to  this  statement  of  the  matter,  whether  Killam  sought 
that  authority  of  his  own  volition  and  choice,  or  as  a  friend  between 
both  parties,  or  in  consequence  of  his  former  position  as  managing 
director  and  a  natural  anxiety  to  have  the  matter  closed  satisfactorily 
to  both  parties,  or  at  the  intimation  or  direction  of  the  Company,  or, 
whether  Peck  so  "  authorized  him  "  deliberately  of  his  own  motion, 
ooDStitating  him  his  agent  and  imparting  to  him  his  inslmctions  and 
limitations  in  the  premises.  The  statement  of  Judge  Palmer  of  what 
Killam  said  Peck  had  said  or  done,  weak  in  itself,  will  bear  either 
eonstruction  and  the  doubt  remains.  How  easily  might  that  doubt 
have  been  wholly  removed  if,  when  the  defendants  found  from  the 
former  as  well  as  from  the  latter  trial  what  the  plaintiff  contended 
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1885.  and  swore  to,  they  had  placed  Killam  upon  the  stand,  and  set  at  rest 
Albert  all  questions  or  controversy  in  that  connection,  or  left  it  with  all  the 
Kailway  Co.  facts  for  the  jury.  For,  if  Killam  contradicted  Peck  in  any  parti- 
PxcK.  cular  the  jury  would  have  been  in  a  better  position  than  they  were 
to  reconcile  the  dififerences  of  the  parties,  if  possible,  or  to  decide  to 
whom  credit  should  be  given  ;  or,  if  he  confirmed  Peck's  statem^it, 
this  discussion  would  have  been  avoided  and  needless.  Under  either 
event  the  investigation  would  have  developed  all  the  &cts  and  evidenoe 
at  hand  and  have  been  so  much  the  more  satisfactory  to  the  Court 
and  jury,  if  not  to  the  parties  themselves.  All  I  can  say,  however, 
now  is,  that  I  cannot  conclude,  in  the  face  of  the  verdict  of  the  jury, 
that  Killam  was  the  agent  of  Peck  with  the  usual  power  and 
authority  to  bind  his  principal.  But,  be  that  as  it  may,  I  do  not 
think  the  important  part  ot  this  point  turns  wholly,  if  at  all,  upon 
that  question.  It  was  at  best  only  of  secondary  weight  on  my  mind 
in  determining  the  validity  of  the  receipt;  and  I  only  have  now 
referred  to  it  at  this  length,  because  the  defendants'  counsel  contended 
on  the  argument  that  Killam  was  the  agent  of  the  plaintiff:  that  hb 
act  bound  the  plaintiff;  and  that  the  plaintiff  is  estopped  fram  dis* 
puting  what  his  agent  dich  by  thus  attacking  the  receipt  before  us. 
It  is  i^markable  just  hei*e.  also,  that  outside  of  the  written  paper 
itself,  we  have  only  Mr.  Peck's  account  of  what  really  did  transpire 
when  the  receipt  was  under  conversation  and  signature ;  and  if  Mr. 
Peck's  uncontradicted  statement  is  to  be  believed  by  me,  as  it  certainly 
was  by  the  jury,  (if  I  could  have  any  right  at  all  outside  of  the  jury 
to  settle  the  fact)  then  the  argument  as  to  any  estoppel,  if  otherwise 
sound,  which  I  cannot  concede,  can  be  of  little  force.  And  now  as 
to  the  receipt.  On  Mr.  Peck  being  re-called  at  the  close  of  the  de- 
fendants' case  he  was  very  emphatic  on  this  point ;  he  said  as  to  the 
receipt :  "  I  say  I  did  not  read  it,  but  I  signed  it  believing  it  to  be 
a  receipt  for  the  $320,  which  I  was  recovering  on  the  old  claim  under 
the  arrangement  made  two  or  thi^ee  days  before.  Mr.  Killam  said 
nothing  to  me  about  anything  Judge  Palmer  had  said ;  he  said  he 
did  not  get  tlie  $340,  but  only  $320.  Neither  Killam  nor  I  read  the 
receipt  at  the  time.  It  was  about  8  o'clock  in  the  evening  at  his 
house.  I  had  got  word  and  I  drove  up.  I  never  knew  in  any  way 
that  that  was  a  receipt  in  full  until  I  saw  it  at  last  Court."  I  told 
the  jury  on  the  trial,  as  I  had  told  the  jury  on  a  former  trial,  that  a 
receipt  is  an  important  and  strong  piece  of  evidence,  and  of  the  more 
value  because  being  a  reduction  of  the  agreement  to  writing,  it  does 
not  depend  for  its  intrinsic  value  on  the  frail  roemoty  of  man  :  that 
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made  at  the  time,  it  is  an  act  done  when  the  facts  are  admitted        IS66, 
«nd  the  drcnmstances  fresh  in  the  mind ;  that  in  this  case,  as  the       Ax^bebt 
plaintiff  was  himself  a  barrister  of  standing,  with  full  knowledge  of  Railway  Ok 
the  importance  of  signing  any  paper,  and  of  the  general  legal  effect        Piiok« 
«nd  intention  of  such  a  paper  as  this,  the  jury  pfaould  attach  to  it  so 
much  the  more  importance,  and  not  lightly  but  only  on  the  full  con- 
viction of  substantial  justice,  vary  or  ignore  its  terms ;  but,  neverthe- 
less, that  it  was  still  only  a  piece  of  evidence  and  although  *"  in  full 
of  all  demands "  is  still  open  to  explanation  or  denial,  (Parsons  Law 
of  Business  33  &  34)  ;  Neil  v.  Jack  (1) ;  and,  with  the  local  or  inci- 
dental considerations  added,  was  like  other  receipts,  little,  if  anything, 
more  than  a  prima  fade  acknowledgement  that  money  has  been 
paid.  (Chitty  Contracts  7  ed.  254)  ;  i^haife  v.  Jaekeon  (2) ;  Graves  v. 
Key  (3) ;  Lee  v.  Lavicaehire  Railway  Co.   (4)  ;  FhUlipa  v.    Warren 
(5).      While  the  jury  under  such  circumstances  should  look  very 
Jealously  at  any  attack  upon  a  receipt  in  full — nevertheless  it  was 
still  open  to  attack  and  also  to  explanation,  modification  and  contra- 
•diction  by  extrinsic  evidence.     Therefore  I  asked  the  jury  to  answer 
certain  questions  concerning  the  receipt  to  which  consecutively  they 
ipave  the  following  answers : 

Question — "  Did  Mr.  Peck  enter  upon  the  service  of  the  Company 
as  their  solicitor  under  that  appointment,  and  perform  all  duties  re- 
•quired  of  him  in  that  capacity  V* 

Answer.  "  We  believe  he  did." 

Q.  ^  Was  he  their  solicitor  under  that  agreement  from  June,  1880, 
to  June,  1882,  inclusive,  and  did  he  perform  all  duties  required  of 
him  as  such  solicitor  during  that  time  1" 

A.  "  We  believe  he  did." 

Q.  "  Has  the  plaintiff  been  paid  his  salary  for  the  years  from  June, 
1880  to  June,  18821" 

A.  '*  We  believe  not." 

Q.  **  Did  the  plaintiff  accept  the  sum  of  $320,  or  any  sum  of  money, 
in  full  for  all  demands  and  including  his  salary  of  $100  per  annum 
from  the  year  1880  to  1882  V 

A.  "  We  believe  he  did  not" 

Q.  ^*  Did  the  plaintiff  sign  the  receipt  of  July,  1 882,  knowing  it 
was  a  receipt  in  full  of  all  claims  and  demands,  and  including  his 
•daim  of  salary  for  the  years  from  June,  1880,  to  1882?" 
"    A.  "  We  believe  he  signed  the  receipt  not  including  the  two  years* 
salary." 

5  AIL  897.  (S)3B.&Ad.  81&  <6)  14  H.  &  W.  87fi. 
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18S5.  If  I  am  correct  in  my  opinion  that  the  receipt  was  not  of  itself 

Albert  final  and  conclusive,  and  above  impeachment,  or  explanation,  then  I 
Bailwat  CJo.  think  the  finding  of  the  jury  on  such  a  point  of  fact  must  prevail : 
Peck.  Ooss  v.  Messinett  (1)  ;  unless  the  finding  of  the  jury  is,  as  contended 
by  the  defendants'  counsel,  contrary  to,  or  unsupported  by  evidence. 
This  brings  us  to  the  last  point.  A  car^l  consideration  of  the 
whole  case  will,  I  think,  abundantly  shew  that  there  is  quite  suffi- 
cient evidence  on  this  branch — some  of  it  uncontradicted — ^to  sustain 
this  verdict.  It  is  peculiarly  important  to  consider  what  the  plainti^T 
said  as  to  the  interview  witli  Killam  when  the  i*eceiiit  was  signed — 
the  absence  of  all  testimony  on  this  important  point  by  Killam  him- 
self, notwithstanding  the  plaintiff's  positive  statement :  *'  I  was  never 
paid  the  $200  now  in  suit,  and  the  clear  understanding  between  Mr. 
Elillam  and  me  was  that  it  was  in  payment  of  the  old  debt " — thus, 
discriminating  at  the  very  point  of  time  most  critical  between  the 
old  and  a  new  debt,  concerning  which  Peck  swears  Killam  had  a. 
"  clear  understanding,"  and  the  remarkable  language  of  the  jury  in 
reply  to  this  question,  difiering  from  the  positives  or  negatives  of  their 
other  answers,  and  as  if  such  *'  understanding "  was  weighing  upon 
their  minds;  and  the  answer  itself,  bearing  the  interpretation  or 
inference  that  Killam  and  Peck  were  not  at  all  in  difierence  on  the 
point  at  the  time  when  the  receipt  was  signed :  "  We  believe  he^ 
signed  the  receipt  not  including  the  two  years'  salary."  I  think  ther& 
was  therefore  on  this  point,  and  on  almost  all  the  main  points,  evidence 
on  both  sides ;  there  were  positive  and  distinct  assertions,  distinct  and 
also  qualified  and  merely  argumentative  contradictions,  and  plain 
discrepancies  of  statement.  Moreover,  I  think  the  main  body  of  the- 
testimony  was  peculiarly  of  a  character  within  the  exclusive  com- 
petence and  functions  of  the  jury.  On  a  review  of  that  evidence,  I 
cannot  complain  of  the  verdict,  or  by  any  means  conclude  that  it  is. 
not  supported  by  evidence ;  indeed,  if  there  was  any  preponderance 
at  all,  it  seemed  to  me  it  was  on  the  side  of  the  plaintiff.  But  if 
from  its  very  nature  the  evidence  was  properly  within  the  provinoe- 
of  the  jury  to  determine  upon,  then  I  think  I  ought  not  to  attempt- 
to  usurp  their  functions  by  setting  my  opinion  above  theirs  on  matters 
which  the  law  has,  wisely,  almost  wholly  confided  to  their  judgment. 
These  considerations  must  also  greatly  affect,  if  they  do  not  whoUy 
answer  the  defendants'  incidental  contention — not  pressed  by  counsel 
with  much  confidence — that  before  the  plaintiff  can  seek  to  evade  the 
receipt  as  a  full  discharge,  he  must  restore  to  defendants  the  money 

(1)  1  All.  lOL 
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He  received,  so  that  as  it  is  said  all  parties  may  be  placed  in  statu  quo        1885. 
anUf  because  if  Killam  did  not  tell  plaintiff  the  new  conditions  now       Albert 
said  to  have  been  laid  upon  him  by  Judge  Palmer  as  precedent  to  the  Railway  Co. 
payment  of  the  amount,  and  the  plaintiff  received  the  money  from       Peck. 
Killam  as  he  declares,  and  as  the  jury  believed,  on  the  "  clear  under- 
standing" that  it  was  in  payment  of  the  "old  debt"  under  the 
arrangement  made  with  Killam  a  few  days  before,  and  in  the  language 
of  the  jury  "  not  including  the  two  years'  salary  " — the  basis  of  such 
a  contention  fails  so  far  as  this  suit  goes,  if  such  a  contention  in  itself 
can  be  sustained  by  any  authority  at  law. 

These  then  are  the  leading  questions  in  the  case  :  1.  The  agency  or 
authority  of  Killam ;  2.  The  nature  of  the  hiring  or  engagement  of 
the  plaintiff;  3.  The  nature  and  intention  of  the  receipt;  and  on 
each  there  was  evidence  for  the  jury,  as  each  was  a  question  for  the 
jury,  and  on  all  the  jury  found  for  the  plaintiff.  Thus  it  appears  two 
juries  upon  the  same  issues  and  substantially  the  same  evidence  have 
pronounced  upon  the  merits  of  this  case  and  the  facts  in  controversy 
between  the  parties,  and  each  has  given  in  effect  the  same  verdict ; 
the  issues,  evidence,  and  verdict  of  the  last  trial,  however,  are  for  us 
now  to  consider,  and  after  the  best  consideration  I  have  been  able  to 
give  them  I  think  I  ought  not  to  disturb  the  verdict  of  the  jury,  or 
deprive  the  plaintiff  of  the  two  years'  salary  which  he  has  shewn  he 
has  earned  under  an  agreement  with  the  defendants,  and  which  he 
has  never  been  paid  in  whole  or  in  peirt,  or  by  compromfse  or  settle- 
ment, or  otherwise,  and  which  was  not,  as  a  matter  of  fact  found  by 
the  jury,  covered  by  or  included  in  the  receipt  of  •^th  July,  1882 ;  and 
concerning  which  receipt,  also,  as  between  himself  and  Mr.  Killam, 
(whether  Killam  was  agent  of  either  or  of  both  parties,  or  mutual 
friend,  or  voluntary  and  accepted  mediator  between  them),  '*  the  clear 
understanding  **  was  that  the  money  paid  was  in  payment  of  an  "  old 
debt,"  pursuant  to  a  "  clear  understanding  "  only  a  few  days  old,  and 
not  of  the  $200  now  in  suit. 

Under  these  considerations  £  refuse  the  motion  for  a  nonsuit,  or  a 
new  trial,  with  costs. 

Jane  25, 1884.    8edy  argued  in  support  of  the  appeal,  and 
C.  N.  Sk^U'oer,  Q.  (7.,  contra. 

Cur.  adv.  vult 
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1885.  The  judgment  of  the  Court  (Wbtmore,  King,  and  Fraser, 

Albert      J  J.,)  was  now  delivei'ed  by 
Railway  Ca 

V. 

Pick.  Wetmore,  J.      Having  carefully  perused  the  lengthy  evi- 

dence and  the  very  elaborate  and  able  judgment  of  the  learned 
County  Court  Judge  on  refusing  the  motion  for  a  non- 
suit or  a  new  trial,  we  see  no  satisfactory  reason  for  interfer- 
ing with  the  conclusions  he  has  arrived  at.  We  are,  there- 
fore, of  opinion  that  this  appeal   should  be  dismissed  with 


costs. 


Appeal  dismissed  wiOi  costs. 


1886. 
June  28.  Ex  Parte  FREEZE. 

Fiaheriea  Act  (31   Vic,  cap,  60) — Offence  under  suh-eection  2,  section 
H — Conviction — Farm  of. 

In  a  oonviction  for  an  offence  under  rab-section  2  of  section  14  of  the  Fisheries 
Act  (31  Vic.  cap.  60)  the  foim  of  conviction  given  bv  the  Summary  Convic- 
tions Act|  awarding  distress  for  non-payment  of  the  finc^  and  in  defaolt 
thereof  imprisonment,  most  be  adopted ;  and  not  the  form  given  in  the  sched« 
ule  to  the  Fisheries  Act — ^the  latter  being  intended  to  apply  to  other  offences 
therennder. 

This  was  an  application  for  a  certiorari  to  remove  a  convic- 
tion of  one  Elias  S.  Freeze  for  throwing  saw-dust  and  mill 
rubbish  into  the  Kennebecasis  River,  (being  a  river  fiequented 
by  fish),  in  contravention  of  sub-section  two  of  section  fourteen 
of  The  Fisheries  Act  (31  Vic  cap.  60),  which  authorizes  the 
imposition  of  a  penalty  of  one  hundred  dollara  for  such 
offence. 

The  section  does  not  provide  any  mode  of  enforcing  the 
penalty ;  but  a  form  of  conviction  is  given  in  a  schedule  to  the 
Act,  which  was  followed  in  this  case,  and  the  defendant  was  ad- 
judged to  pay  the  penalty  imposed  forthwith,  and  in  default,  to 
be  committed  to  and  imprisoned  in  the  common  jail  for  two 
months. 

A  rule  nisi  was  granted  by  Mr.  Justice  Palmer  at  Chambers, 
on  the  ground  that  as  sub-section  two,  under  which  the  oonvic- 
tion was  made,  did  not  prescribe  any  mode  of  enforcing  the 
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Frsbzb. 


penalty,  it  must  be  recovered  under  the  Summary  Convictions        ^886. 
Act,  which  provides  for  a  warrant  of  distress  in  cases  where      -^P^^ 
the  Act  authorizing  the  penalty  prescribes  no  mode  of  recover- 
ing it 

June  18, 1886.  Harrison  shewed  cause.  The  case  of  Reg, 
V.  SuUivan  (1),  will  be  relied  on  against  this  conviction ;  but 
that  decision  was  made  under  the  Canada  Temperance  Act, 
which  has  not,  as  this  Act,  a  form  of  conviction  given  in  the 
schedule.  Section  S3  of  the  Fisheries  Act  declares  that  pro- 
ceedings under  the  Act  may  be  in  the  forms  prescribed  in 
the  schedule  thereunto  annexed  when  applicable.  The  Legisla- 
ture clearly  intended  that  it  should  be  sufficient  to  use  those 
forms  in  all  proceedings  under  the  Act,  there  being  nothing  to 
shew  that  it  was  intended  to  limit  their  application  to  any  par- 
ticular offences. 

A.  I.  Truema/ti,  in  support  of  the  rule.  The  section  of  the 
Act,  and  not  the  form  in  the  schedule  must  be  looked  to  in 
order  to  ascertain  the  mode  of  recovering  the  penalty.  The 
\  form  is  given  as  a  guide  for  the  recovery  of  penalties  under  the 
sections  of  the  Act  to  which  it  is  applicable,  such  as  sections  7, 
13  and  14  sub-section  1,  all  of  which  prescribe  imprisonment 
in  default  of  payment.  As,  however,  sub-section  2,  under 
which  this  conviction  was  made,  prescribes  no  mode  of  recover- 
ing the  penalty,  the  Summary  Convictions  Act  must  be  resorted 
to,  by  section  57  of  which  a  warrant  of  distress  must  be  issued 
before  imprisonment.  The  case  of  Beg.  v.  SvUivan  is  a  clear 
authority  against  the  conviction. 

Per  GtMriam.  Rule  dbsolvie. 


0)  24  N.  a  Bep.  14ft. 
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December  17,  HALIFAX  BANKING  CO.  v.  SMITH. 

Special  bail — Affidavit  to  }u>ld  to  bail — WTiere  a  ntiUity — Effect  of 
delay  in  applying  to  enter  an  exoneretur. 

Defendant  wni  arrested  on  the  2nd  November,  1885,  special  bail  entered  on 
30th  November,  and  notice  of  appearance  served.  On  the  16th  December,  a 
declaration  was  filed,  and  a  copy  served  on  the  defendant's  attorney.  In  tiie 
following  Easter  Term,  defendant  applied  to  enter  an  exoneretur  on  the  bail- 
piece  on  the  ground  that  the  affidavit  to  hold  to  bail  was  a  nullity — not 
having  been  sworn  before  a  commissioner. 

Held,  by  Wetmore,  Fraser  and  Tuck,  JJ.,  (PAtMER,  J.,  dissenting)  that  the 
delay  in  applying  was  no  ground  for  refusing  the  application. 

Per  Palmer,  J.,  that,  although  the  affidavit  was  bad,  the  recc^gnizance  of  bail 
could  not  be  treated  as  a  nullity,  and  that  defendant  had  waived  the  objec- 
tion by  his  delay. 

On  the  firaji  day  of  Easter  Terra,  1886.  RaiTiaford  moved  on 
behalf  of  the  defendant  to  have  an  exonerettiv  entered  on 
the  bail-piece  in  this  cause,  on  the  ground  that  Mr.  Lewis,  be- 
fore whom  the  affidavit  to  hold  to  bail  purported  to  be  sworn, 
was  not  a  commissioner  for  taking  affidavits.  A  similar  applica- 
tion had  previously  been  made  on  behalf  of  the  bail,  but  had  been 
refused  on  the  ground  that  it  did  not  then  sufficiently  appear 
that  Mr.  Lewis  was  not  a  commissioner.  (See  25  N.  B.  Rep. 
610). 

That  he  was  not  such  commissioner  was  clearly  shewn  by 
the  affidavits  used  on  the  present  application.  It  also  appeared 
that  the  affidavit  to  hold  to  bail  was  filed  on  the  26th  day  of 
October,  1885,  the  arrest  being  made  on  the  2nd  November; 
and  special  bail  was  put  in  on  the  30th  November,  with  an 
affidavit  of  justification ;  that  a  notice  of  appearance  w&s  served 
on  the  plaintiffs  attorney  on  the  1st  day  of  .December;  and 
that  on  the  16th  day  of  December,  the  declaration  was  filed 
and  a  copy  served  on  the  defendant's  attorney. 

A  rule  nisi  having  been  granted  returnable  on  the.  second 
Saturday  of  that  Teim^  and  being  enlarged  to  the  following 
Trinity  Term, 

June  9, 1886.  E.  L.  Wetinore,  Q.  (7.,  shewed  cause.  The 
application  previously  made  on  behalf  of  the  bail  in  which  the 
defendants'  affidavit  was  used  in  support  of  the  motion,  and  to 
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^bich  he  must  be  treated  as  having  been  a  party,  is  an  answer        ^886. 
to  the  present  application.     The  defendant  has  also  waived  the      Halifax 
<[efect  in  the  affidavit  by  putting  in  bail  to  the  Shiroff  and  ^^^^^^^  ^^• 
special  bail.    He  does  not  state  that  when  special  bail  was  put      Smtteu 
in,  he  had  no  knowledge  of  the  defect,  which  it  is  incumbent 
on  him  to  shew.     If  a  defendant  chooses  even  without  an  af- 
fidavit to  appear  before  a  commissioner  and  put  in  special  bail 
he  cannot  afterwards  complain.     A  party  must  take  advantage 
of  an  irregularity  within  a  reasonable  time.  (Fraser,  J.    That 
does  not  apply  in  case  of  a  nullity.) 

* 
Rainsford,  in  support  of  the  rule.     Sec.  1  of  cap.  38  of  the 

Oonsol.  Statutes  permits  the  arrest  of  a  debtor  if  an  affidavit 
is  first  made.  The  making  of  the  affidavit  is  a  condition  pre- 
x^ent  to  the  making  of  the  arrest.  This  pretended  affidavit 
is  a  nullity,  and  cannot  be  waived  by  a  lapse  of  time. 

Cur.  adv.  vtdt. 
The  following  judgments  were  now  delivered : — 

Wetmore,  J.  Section  1  of  cap.  38  of  the  Consol.  Statutes 
provides  that  a  debtor  may  be  arrested  and  held  to  bail  on 
mesne  process,  in  any  cause  of  action  within  the  jurisdiction 
of  the  Supreme  Court  or  any  County  Court,  if  an  affidavit  be 
first  made  by  the  plaintiff,  or  his  agent,  of  the  plaintiffs  cause 
of  action. 

Section  3  declares  that  the  condition  of  bail  to  the  action 
shall  be  that  the  judgment  shall  be  satisfied,  or  that  the  defend- 
ant shall  not  go  out  of,  or  be  absent  from,  the  Province  after 
Judgment,  and  within  six  months  thereafter,  without  leave  of 
the  Court. 

Under  this  section  the  liberty  of  the  defendant  is  restricted 
to,  the  Province ;  and  he  is  so  far  under  the  control  of  the  bail 
that  they,  or  either  of  them,  can  at  any  time  render  him  when 
necessary  for  their  discharge.  This  shews  the  great  importance 
it  is  to  the  defendant  to  have  the  recognizance  of  bail  cancelled ; 
and  the  debtor  having  so  important  an  interest  has  a  perfect 
right  to  make  this  application.  The  matter  of  the  former 
Application  by  the  bail  was  argued  as  an  answer;  also  the 
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^^^*        question  of  delay.    Without  needlessly  multiplying  authorities, 

Halivax     I  would  refer  to  2  Chit  Arch.  (11  ed.)  1461,  where  it  is  said : 

Krao     .  u  ^y^nf;  h^  |;^Q|^  guj  j  1^  ^  ii^Q  i\^Q  Qf  making  the  application 

Smcth.  to  set  aside  proceedings  for  irregularity,  must  be  understood 
wetmora,  J.  Only  of  proceedings  which  are  merely  irregular ;  for  if  a  pro- 
ceeding  be  completely  defective  and  void,  or,  in  other  words,  a 
nullity,  the  defect  is  not  waived  by  any  delay  of  the  opposite 
party  ":  citing  Mortimer  v.  Piggot  (1);  Taylor  v.  Phillips  (2); 
and  a  number  of  other  authorities.  It  was  also  urged  that  the 
defendant  had  no  right  to  stand  by  and  allow  the  special  bail 
to  be  entered.  What  has  the  defendant  to  do  with  entering 
the  special  bail^  It  is  merely  a  compliance  by  the  bail  with 
the  requirements  of  the  condition  of  the  bail-bond,  which  the 
debtor,  cannot  control.  The  defendant  may  or  may  nol  have 
had  knowledge  of  the  entry  of  special  bail,  and,  to  my  mind,  it 
makes  no  difference  whether  he  did  or  not  It  is  evident  that 
when  special  bail  was  entered,  neither  the  debtor  nor  either  of 
the  bail  knew  of  the  objection  k)  the  affidavit  As  tho  paper 
called  an  affidavit  is  nothing  of  the  kind,  but  is  a  mere  piece  of 
waste  paper — ^an  absolute  nullity — so  far  as  authorizing  the 
arrest  of  the  debtor,  I  think  the  delay  does  not  interfere 
with  the  debtor  now  applying  to  free  himself  from  the  infringe- 
ment of  his  liberty  by  reason  of  being  arrested  without  any 
affidavit  to  justify  his  arrest.  The  right  to  arrest  is  now  a 
statutory  one,  conferred  by  sec.  1  of  cap.  38  of  the  ConsoL 
Statutes,  and  the  requirements  of  the  statute  mu.st  be  complied 
with  to  sustain  the  arrest.  Without  the  affidavit  required  by 
the  Act  the  arrest  is  not  allowed ;  and  in  this  case  there  was 
not  an  affidavit — ^that  which  purported  to  be  an  affidavit  was- 
an  absolute  nullity.  If  the  defendant  had  been  rendered  and  ap- 
plication made  under  the  Habeas  Corpus  Act  to  dischai^  him,  it 
does  not  seem  to  me  there  could  be  much  doubt  as  to  what  the 
result  of  the  application  would  be.  For  the  reasons  given,  I 
think  an  exoneretur  should  be  entered  on  the  bail-piece  in  this 
case. 

Palmer,  J.     Without  going  into  the  question  as  to  whether 
the  affidavit  to  hold  to  bail  in  this  case  is  sufficient,  J  am  of 

(l)  2  DowL  615.  (2)  8  EMrt  wT 
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opinion  that  this  application  is  made  too  late  to  succeed.  There        1886. 
is  nothing  to  prevent  a  defendant  voluntarily  entering  into     Halifax  ~ 
special  bail  in  any  suit  if  he  choose,  even  if  there  is  no  affidavit  ^^™®  ^- 
to  hold  to  bail  at  all ;  and  if  he  does  so,  this  enables  the  plain-       Smith. 
tiff  to  proceed  in  the  action,  and  is  the  foundation  for  all  sub-      pai^x 
sequent  proceedings  therein.     These  proceedings  could  not  go  , 

on  without  such  bail  being  put  in,  and  the  bail  being  put  in 
compels  the  plaintiff  to  go  on  with  the  suit  and  incur  expenses 
which  he  would  not  otherwise  be  compelled  to  do.  This 
eonsequence  of  the  act  of  the  defendant  would  appear  to  me 
to  render  it  unjust  for  him  afterwards,  and  after  an  un- 
reasonable time,  to  defeat  those  proceedings  by  afterwards 
setting  aside  the  recognizance  of  bail,  which  was  his  own  vol- 
untary act;  and,  therefore,  delay  and  acquiesence  do  operate 
as  a  waiver  of  anything  requisite  to  compel  the  putting  in  of 
bail — ^how  long  delay  would  be  sufficient  for  that  puipose  it  is 
not  necessary  to  decide,  as  the  delay  in  this  case  has  been  so 
long  that  it  is  undoubtedly  sufficient  for  that  purpose,  if  any 
acquiesence  would  do  so. 

It  is  argued  that  the  recognizance  of  bail  taken  without  affi- 
davit, or  an  insufficient  affidavit,  is  a  nullity.  Such  a  conten- 
tion is,  to  my  mind,  absurd.  Surely  the  Court  has  power  to 
take  such  recognizance,  or,  indeed,  any  recognizance,  which  is 
aimply  an  acknowledgement  of  record ;  and  so  long  as  it  stands 
it  can  be  enforced.  If  a  nullity,  nul  tiel  record  could  be 
pleaded  in  the  action  thereon,  and  the  Court  must  give  judg- 
ment in  favor  of  such  plea,  although  the  record  of  the  recog- 
nizance itself  was  produced,  if  the  whole  thing  is  in  law  a 
nullity.  The  bare  statement  of  such  a  proposition  shows  its 
absurdity. 

Fraseb  and  Tuck,  JJ.,  agreed  with  the  judgment  of  Mr. 
Juatioe  Wetmobe. 

Allek,  C.  J.,  and  Ejng,  J.,  took  no  part. 

Application  granted. 
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1887.  WOOD  t?.  PITTFIELD. 


January  7. 


Master  and  servant — Injury  to  servant  in  consequence  of  defective 
materials — Liability  of  master — Contributory  negligence. 

Where  a  master  has  such  a  personal  supervision  of  work  on  which  a  servant  is 
engaged,  as  that  he  knows,  or  ought  to  know,  of  the  condition  of  the  materials 
employed  in  the  work,  he  is  liable  for  injuries  resulting  to  the  servant  from 
the  materials  being  defective,  even  though  he  has  employed  a  competent 
foreman,  unless  the  servant,  by  the  exercise  of  reasonable  and  ordinary  care» 
dould  have  seen  the  defect. 

This  was  an  action  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  while  in  the  service  of  the  defendant,  and  while 
working  on  a  ship  which  the  latter  was  constructing.  The 
plaintiff's  ordinary  work  was  that  of  a  hewer,  but  it  was  a 
part  of  his  duty  to  assist  the  plankers  in  putting  the  planks  on 
the  side  of  the  vessel.  In  bending  the  planks  to  the  ship's 
side,  ropes  were  used,  by  means  of  which  the  planks  were  bent 
to  the  shape  of  the  vessel.  The  plaintiff,  with  other  men, 
would,  when  called  upon  to  do  so,  carry  the  hot  plank  up 
to  the  staging,  when  each  would  take  a  reinstaff  with  a 
rope  attached  (of  which  there  were  quite  a  number  dis- 
tributed along  the  staging)  and,  attaching  it  to  a  ring-bolt 
secured  to  the  ship's  side  with  a  turn  through  a  beam  of 
the  vessel,  pull  upon  the  rope,  until  the  plank  was  bent  to 
the  proper  shape.  While  performing  this  work  on  one  oc- 
casion, the  rope  broke  and  the  plaintiff  was  thrown  to  the 
ground  and  injured.  The  defendant  was  a  practical  shipwright 
and  was  about  the  vessel  nearly  every  day  during  its  construction. 
He,  however,  employed  a  competent  foreman  named  Ci^ombie 
to  superintend  the  work,  though  it  did  not  clearly  appear 
whether  Crombie  had  charge  of  all  the  men  or  of  only  a  por- 
tion. When  the  defendant  began  the  building  of  this  vessel 
he  furnished  a  number  of  new  ropes  of  the  best  quality,  suit- 
able for  the  purpose.  These  were  attached  to  reinstaf&  by 
some  of  the  men  in  his  employ,  and  put  upon  the  staging, 
ready  to  be  used  by  the  plankers.  The  rope  which  the 
plaintiff  used  must  have  become  worn,  as  after  he  had  fallen, 
it  appeared  chafed  where  it  had  parted. 
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The  trial  took  place  before  His  Honor  the  Cliief  Justice  at        1887. 
the  St  John  Circuit  in  March,  1886.  Wood 

The  learned  Chief  Justice  directed  the  jury,  that  if  the  de-  pittfikld 
fendant,  when  he  was  making  preparations  for  planking  his 
vessel,  selected  good  and  sufficient  rope  to  be  used  in  that  part 
of  the  work,  and  there  was  no  apparent  defect  in  it,  he  would 
not  be  liable  for  any  injury  caused  to  the  plaintiff  by  the  break- 
ing of  the  rope ;  but  if  the  rope  through  use,  had  become  un- 
safe, and  insufficient  for  the  purpose  for  which  it  was  intended 
and  the  defendant  knew  this,  or  ought  to  have  known  it,  he 
would  be  liable.  That  if  the  defendant  employed  a  competent 
foreman  to  superintend  the  building  of  his  vessel,  he  would  not 
be  liable  for  any  negligence  on  the  part  of  the  foreman  in  not 
looking  after  and  ascertaining  the  condition  of  the  ropes,  un- 
less it  was  brought  to  his  (the  defendant's)  knowledge  that  they 
were  unsafe  and  unfit  for  the  purpose  for  which  they  were  in- 
tended. 

That  if  it  had  been  the  plaintiff's  duty  to  select  the  rope 
which  he  used,  and  he  had  selected  one  which  was  defective, 
and  might  have  appeared  to  be  so  on  examination,  he  would 
have  to  take  the  consequence  of  any  injury  which  he  sustained 
through  its  defect,  but  the  evidence  showed  it  was  the  duty  of 
other  men  in  the  defendant's  employ  to  prepare  the  ropes  and 
attach  them  to  the  reinstaffs,  and  place  them  on  the  staging 
ready  for  use  by  the  men  engaged  in  putting  the  planks  on 
the  vessel ;  and,  therefore,  he  did  not  think  it  was  the  plaintiff's 
duty  to  make  any  examination  of  the  rope  at  the  time  he  was 
called  upon  to  use  it. 

The  jury  found  in  answer  to  questions  left  to  them : 

1.  That  the  rope  broke  in  consequence  of  having  been  chafed 
while  in  use. 

2.  That  the  plaintiff  could,  by  the  exercise  of  ordinary  and 
reasonable  care  at  the  time  he  was  required  to  use  the  rope, 
have  seen  the  defect  in  it 

3.  That  the  defendant's  foreman  was  a  competent  and  suit- 
able man  for  the  employment  for  which  he  was  engaged. 

Verdict  for  the  defendant 

June  10, 1886.    Harrison,  in  support  of  motion  for  a  new 
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1887.  trial.  It  is  submitted  that  there  was  error  in  the  chaise  of 
Wood  the  learned  Chief  Justice  in  not  asking  the  jury  to  find  whether 
PirrwELD  ^^^  work  in  connection  with  which  the  plaintiff  was  injured, 
as  well  as  all  the  work  on  the  vessel,  was  under  the  specific 
direction  of  the  defendant  He  should  have  directed  tiiat  if 
they  found  in  the  affirmative,  the  plaintiff  was  entitled  to 
recover.  There  was  ample  evidence  to  warrant  such  a  direction, 
because  it  appeared  that  the  defendant  was  a  practical  man 
and  had  a  thorough  knowledge  of  ship  building ;  and  ihat  he 
was  about  the  vessel  every  day.  To  render  an  employer  liable 
by  reason  of  his  exercising  supervision  over  the  work  it  is 
not  necessary  that  he  should  give  a  personal  attendance  at 
every  moment  and  over  every  act,  but  his  liability  depends 
upon  his  exercising  a  general  supervision.  The  question  should 
have  been  left  to  the  jury  in  this  form :  "  Did  the  defendant 
know  or  ought  he  to  have  known  that  the  rope  was  defective  ?" 
See  McDonald  v.  McFee  (1),  and  cases  there  cited;  WiZaon  v. 
Merry  (2). 

Alward,  contra.  The  evidence  was  that  the  defendant  em- 
ployed a  competent  foreman  to  look  after  this  work,  and  he 
cannot  be  held  liable  unless  he  had  a  personal  knowledge  of 
the  defective  rope.  See  Priestley  v.  Fowler  (3) ;  Orijffiths  v. 
London  and  St  Katherine  Docks  Co.  (4). 

,    Harrison,  in  reply.    It  is  sufficient  to  show  that  the  defend- 
ant had  the  means  of  knowledge. 

Cur.  adv.  vulL 

The  following  judgments  were  now  delivered : — 

Allen,  C.  J.  I  think  there  was  evidence  in  this  case  of 
such  a  supervision  by  the  defendant  of  the  construction  of  the 
vessel,  as  to  require  the  question  to  be  left  to  the  jury  whether 
he  knew,  or  ought  to  have  known  of  the  defective  condition 
of  the  rope — the  breaking  of  which  caused  the  plaintiff's  injury. 
If  the  matter  rested  there,  the  plaintiff  would  clearly  have  a 
right  to  a  new  trial.    But  the  finding  of  the  jury  that  the 

(l)8PugS.150.  (8)8M.  AW.  L 

(2)  L.  B.  1  Be.  App.  8S8.  (4)  12  Q.  B.  D.  408. 
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plaintiff  could,  by  the  exercise  of  ordinary  and  reasonable  care,       ^887. 
have  seen  the  defect  in  the  rope,  has,  in  my  opinion,  somewhat      Wood 
complicated  the  matter ;  because,  if  that  question  was  rightly    ^rmsLD. 
found  against  the  plaintiff,  it  puts  an  end  to  his  right  of  action, 
whether  the  defendant  was  otherwise  responsible  for  the  con- 
sequences of  the  defective  rope,  or  not. 

It  appears  to  me,  however,  from  a  careful  review  of  the 
evidence,  that  it  was  scarcely  sufficient  to  justify  the  jury  in 
finding  as  they  did  on  the  question  of  contributory  negligence. 
Crombie,  the  defendant's  foreman,  stated  in  his  evidence  that 
the  men  selected  their  own  ropes  in  putting  on  the  planking ; 
that  they  went  to  the  shed  and  took  their  own  ropes,  wedges 
and  other  things  they  required,  and  scattered  them  around  the 
stage.  In  cross-examination  he  explained  that  he  meant  the 
men  planking  had  to  take  the  ropes  up  on  the  stage ;  but  that 
the  plaintiff  was  not  a  planker,  and  it  would  not  be  his  place 
to  supply  ropes  for  himself ;  that  the  ropes  he  would  use  would 
be  supplied  by  the  plankers ;  he  would  not  have  any  option  as 
to  the  ropes.  It  is  clear,  therefore,  that  the  plaintiff  had  noth- 
ing to  do  with  the  selection  of  the  ropes  to  be  brought  upon 
the  stage ;  and  then  it  becomes  important  to  consider  how  far 
it  was  his  duty  to  make  any  examination  and  selection  of 
them  upon  the  stage  when  he  was  called  upon  to  assist  in 
bending  the  plank  to  the  side  of  the  vessel. 

O'Hare,  one  of  the  defendant's  witnesses,  says,  that  on  the 
staging,  the  plankers  have  the  selection  of  their  ropes :  they 
would  pick  up  a  good  rope, for  a  heavy  strain.  By  the  term 
"  plankers "  I  presume  he  meant  all  the  men  who  assisted  in 
putting  on  the  planks,  because  he  said  afterwards  that  Stack- 
bouse  and  another  man  were  the  plankers,  and  that  the  plain- 
tiff was  a  hewer,  and  not  a  regular  planker. 

The  plaintiff  himself  said  on  this  subject,  that  he  did  not 
select  the  rope  he  used ;  that  he  picked  up  the  first  one  he 
came  to ;  that  there  were,  perhaps,  four  or  five  ropes  lying  on 
the  stage  at  the  time ;  that  they  were  all  attached  to  reinstaffs ; 
and  that  there  were  men  for  all  of  them.  Another  witness 
stated  that  the  plaintiff  was  not  restricted  to  one  rope ;  that  a 
man  taking  a  staff  could  choose  for  himself,  and  take  the  best 
he  could  find. 
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^fi37.  Now,  though  it  may  be  that  the  plaintiff  might  have  selected 

Wood  any  one  from  among  the  four  or  five  reinstaff  ropes  which 
PiTTFiELD.  ^^^^  upon  the  staging  near  to  where  he  was  holding  the  end  of 
the  plank,  it  must  l^e  remembered  that  the  plank  had  just  been 
brought  from  the  steam-house  and  was  hot,  and  required  to  be 
bent  to  the  side  of  the  vessel  while  it  was  in  that  4iot  state ; 
and  consequently,  the  plaintiff  had  very  little  time  to  make  any 
examination  of  the  state  of  the  ropes  attached  to  the  reinstaffs. 
Besides,  he  had  a  right  to  expect  that  all  the  ropes  upon  the 
stage,  and  intended  for  the  purpose  for  which  they  were  pro- 
vided, were  sound  and  fit  for  use ;  and,  therefore,  I  am  not 
satisfied  that  he  was  bound  to  examine  them.  There  is  a  de- 
gree of  obscurity  in  the  evidence  as  to  the  cause  of  the  rope's 
breaking.  The  plaintiff  says  that  he  was  just  drawing  in  the 
slack  of  it,  to  be  ready  to  bend  the  plank  to  its  place  when 
they  got  the  word,  that  the  rope  parted,  and  he  fell ;  and  that 
there  was  no  strain  on  the  rope  at  the  time.  Phillips  was  the 
only  witness  who  spoke  of  the  rope  being  chafed.  He  said  that 
it  was  broomed  up — chafed  at  one  end  from  going  in  between 
the  bays ;  that  the  rope  was  rather  larger  than  the  bay,  and 
there  was  not  room  to  let  it  reeve  through,  and  that  would 
cause  the  chafing :  that  the  rope  broke  near  the  end. 

The  plaintiff 's  evidence  varied  from  Phillips'  with  reference 
to  the  rope's  being  too  large  to  go  through  the  bays.  He  said 
there  was  always  room  enough  between  the  bays  for  the  ropes 
to  go  through  ;  that  the  bays  were  all  the  same  distance  apart, 
so  that  a  smaller  rope  would  not  be  required  ;  that  at  the  stem 
of  the  vessel  the  bays  were  closer ;  but  there  was  room  enough 
for  any  rope  to  go  through. 

It  does  not  necessarily  follow  that  because  the  rope  was 
chafed  at  the  end,  that  it  broke  there  ;  though  it  may,  perhaps, 
be  inferred  that  it  did  ;  still,  if  the  ca^e  is  to  turn  on  the  ques- 
tion of  contributory  negligence,  I  think  there  should  be  fur- 
ther investigation,  as  that  question  did  not  receive  as  much 
consideration  at  the  trial  as  the  importance  of  it  would  seem  to 
require. 

I,  therefore,  think  there  should  be  a  new  trial. 

Wetmore  and  Tuck,  JJ.,  concurred. 
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Palmer,  J.     In  this  case  I  would  have  thought  that  there       1^7. 
shguld  be  a  new  trial,  if  it  were  not  for  the  finding  of  the  jury       Wood 
that  the  plaidtiflF  should  have  seen  the  defect  in  the  rope  when    pnmBLD. 
'he  took  hold  of  it;  thus,  in  effect,  finding  him  guilty  of  con- 
tributory negligence,  in  which  case  he  has  no  right  to  recover, 
and  the  rule  should  be  discharged. 

King,  J.  In  this  case  the  jury  have  found  that  the  plain- 
tiff's' fall  was  caused  by  the  breaking  of  the  rope  which  he  was 
using  while  engaged  in  putting  on  a  plank  upon  defendant's 
vessel ;  that  the  ropes  supplied  by  the  defendant  for  the  work 
of  planking  the  vessel  were  of  good  quality,  and  reasonably 
sufficient  (apart  from  any  question  of  their  having  become 
worn  or  chafed)  for  the  purpose  for  which  they  were  used ; 
that  the  rope  which  plaintiff  was  using  and  which  occ&sioned 
his  fall,  broke  in  consequence  of  its  having  been  cut  or  chafed 
while  in  use ;  and  that  the  plaintiff  could,  by  the  exercise  of 
ordinary  and  reasonable  care  at  the  time  he  was  required  to 
use  the  ix)pe,have  seen  the  defect  in  it.  There  was  a  verdict 
for  the  defendant,  with  leave  to  plaintiff  to  move  to  have  the 
verdict  entered  for  him  for  the  damages  which  the  jury  con- 
ditionally assessed  at  $500.  The  plaintiff  has  so  moved  and 
has  also  moved  for  a  new  trial,  the  grounds  of  this  latter  motion 
being,  that  the  learned  Chief  Justice  should -have  left  to  the 
jury  the  question  whether  defendant  was  in  actual  charge  and 
superintendence  of  the  work  upon  which  plaintiff  was  employed 
when  he  received  the  injury,  and  that  the  jury  should  have 
been  asked  whether  defendant  knew  or  ought  to  have  known 
of  the  defect  in  the  rope. 

Apart  from  the  questions  argued  by  Mr.  Harrison,  I  think 
that  the  defendant  is  entitled  to  succeed  upon  the  finding  of 
the  jury  that  the  plaintiff  could  by  the  exercise  of  ordinary 
and  reasonable  care  have  seen  the  defect  in  the  rope  ;  and  this 
finding,  as  it  seems  to  me,  prevents  plaintiff  from  recovering, 
both  as  shewing  contributory  negligence  on  his  part,  and 
also  upon  the  general  law  relating  to  the  liability  of  masters, 
for  injuries  sustained  by  servants  in  their  employment. 

When  a  master  employs  a  servant  in  a  work  of  a  dangerous 
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^^^'  character,  he  is  bound  to  take  all  reaaoDable  precautions  for 
Wood  the  safety  of  the  workman.  It  is  the  master's  duty  to  be  care- 
PirmsLD.  '^^  ^^^^  ^^^  servant  is  not  induced  to  work  under  the  notion 
that  tackle  or  machinery  is  staunch  and  secure,  when  in  fact 
the  master  knows,  or  ought  to  know,  that  it  is  not  so ;  and  if 
from  any  negligence  in  this  respect  damage  arises,  the  master  is 
responsible.  Per  Lord  Cranworth  in  Patteraon  v,  Wallace 
(1).  The  knowledge  or  reasonable  means  of  knowledge  of  the 
master  and  the  ignorance  of  the  servant  ai*e  here  made  elements 
of  the  liability.  So,  in  Williama  v.  Clough  (2),  the  declaration 
alleged  that  defendant  was  possessed  of  a  granary  and  ladder 
leading  up  to  it,  that  the  ladder  was  wholly  unfit  and  unsafe 
for  use,  that  the  plaintiff  was  a  servant  for  hire  of  defendant, 
that  the  defendant  knowing  the  premises,  wrongfully  and 
deceitfully  ordered  the  plaintiff  to  carry  com  up  the  ladder 
into  the  granary,  that  the  defendant,  believing  the  ladder  to  be 
fit  for  ase,  and  not  knowing  the  contrary,  did  carry  com  up 
the  ladder  to  the  granary,  and  b^  reason  of  the  ladder  being 
unsafe  the  plaintiff  fell  from  it.  It  was  held  on  demurrer  that 
the  declaration  was  sufficient.  Bramwell,  B.,  says:  "A  master 
cannot  be  held  liable  for  an  accident  to  his  servant  while  using 
machinery  in  his  employment,  simply  because  the  master  knows 
that  such  machinery  is  unsafe,  if  the  servant  has  the  same  means 
of  knowledge  as  the  master.'* 

The  gi'ound  of  demurrer  was  that  the  declaration  should 
have  alleged,  not  merely  that  plaintiff  did  not  know  of  the 
ladder  being  unsafe,  but  also  that  he  had  not  the  means  of 
knowing  it  to  be  unsafe  ;  and  Bramwell,  B.,  added,  "  I  should 
be  inclined  to  say  that  the  declaration  is  good  or  bad  according  as 
it  does  or  does  not  negative  the  servant's  means  of  knowledge/' 
The  other  judges  thought  the  declaration  sufficient.  '  Martin, 
B.,  says,  "  It  is  not  necessary  that  a  declaration  should  negative 
every  possible  state  of  facts  which  might  afford  a  defence. 
The  allegations  of  the  declaration  appear  to  be  sufficiently 
precise,"  and  Channell,  B.,  concurred. 

In  Priestley  v.  Fowler  (3),  the  Court  say,  "  The  master  is,  no 
doubt,  bound  to  provide  for  the  safety  of  his  servant  in  the 

(1)  1  Maoq.  H.  L.  Ca.  746.  (2)  S  H.  &  N.  258.  (8)SM.&W.  L 


Digitized  by 


Google 


King,  J. 


:XXVI.]  NEW  BRUNSWICK  REPORTS.  217 

-course  of  his  employment  tothe  best  of  his  judgment,information        1887. 
4Uid  belief.     The  servant  is  not  boand  to  risk  his  safety  in  the       Wood 
service  of  his  master,  and  may,  if  he  thinks  fit,  decline  any  ser-     prrnnxLD. 
vice  in  which  he  reasonably  apprehends  injury  to  himself :  and 
in  most  of  the  cases  in  which  danger  may  be  incurred,  if  not 
in  all,  he  is  just  as  likely  to  be  acquainted  with  the  probability 
and  extent  of  it  as  is  the  master."     That  was  a  case  where  a 
•servant  employed  in  riding  in  a  van  of  defendant's,  sustained 
injury  by  the  breaking  down  of  the  Van  through  over-loading 
4ind  a  defect  in  the  van. 

In  Griffiths  v.  London  and  St  Katherine  Docks  Co.  (1),  it  was 
4Llleged  that  the  defendants  knew  or  ought  to  have  known  of 
the  defective,  unsafe,  and  insecure  condition  of  an  iron  door,  and 
that  it  was  altogether  owing  to  the  negligence  of  the  company 
that  the  same  was  not  put  into  a  safe  and  secure  condition.  The 
•statement  of  claim  was  objected  to  on  the  ground  that  it  did  not 
appear  that  plaintiff  was  ignorant  of  its  condition :  and  the  ob- 
jection was  sustained.  Day,  J..  sa}'s :  "  If  a  master  employs  a 
servant  to  do  work  for  him,  not  knowing  of  any  special  or 
latent  danger  in  the  work,  the  servant  takes  the  consequence 
•of  any  danger  there  may  be  in  it.  The  master  does  not  mis- 
lead the  servant,  but  only  avails  himself  of  his  voluntary  ser- 
vice. *  *  *  It  is  necessary  to  allege  that  the  servant  does 
not  know  of  the  danger,  because  if  the  servant  knows  of  it  and 
•does  the  act  which  does  or  may  cause  injury  to  him,  he  has 
iuothing  to  complain  of." 

Smith,  J.,  says :  *'  If  a  master  knowingly  hires  his  sei*vant 
to  work  on  that  which  is  unsafe,  whether  it  be  plant,  machinery 
•or  premises,  and  the  servant  does  not  know  it  to  be  unsafe,  and 
is  hurt,  he  has  a  cause  of  action.  *  *  *  If  the  servant  avers  that 
the  master  knew,  and  does  not  aver  that  he,  the  servant,  did  not 
iknow,  what  cause  of  action  is  there  ?" 

This  case  was  affirmed  on  appeal  in  13  Q.  B.  D.  259,  in  which, 
Brett^  M.  R,  says:  **  Where  it  is  an  action  by  a  servant 
■against  his  master  for  the  wrongful  condition  of  machinery  on 
the  premises  on  which  the  servant  is  to  act,  or  of  the  condition 
«of  the  means  by  which  the  services  of  the  servant  are  to  be 

""""^  (1)  12  (I  B.  D.  403. 
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^8^7-  fulfilled,  if  the  servant  confines  the  allegations  in  his  statement 
Wood  of  claim  to  alleging  the  existence  of  danger  in  any  of  these 
■PYrr^ijoj}.  tbi'^gs.  owing  to  the  negligence  of  the  master,  he  shews  no  cause 
of  action.  That  was  decided  many  years  ago  by  Priestley  v. 
Fotvler.  If  the  danger  is  one  which  was  known  to  the  master 
and  not  to  the  servant,  the  knowledge  of  the  master  and  the 
want  of  knowledge  of  the  servant  make  together  a  cause  of 
action,  and  as  it  is  necessary  that  these  two  things  should 
exist  in  order  to  form  a  prima  fade  cause  of  action,  it  is 
necessary  that  they  should  be  shewn  to  exist  in  the  statement 
of  claim." 

Here,  it  is  not  shewn  that  Pittfield  the  defendant  knew  or 
had  reasonable  means  of  knowing  of  the  defect  in  the  rope  y 
but,  on  the  other  hand,  it  is  found  that  the  plaintiff  by  the 
exercise  of  reasonable  and  ordinary  care  could  have  seen  the 
defect,  and  so  the  plaintiff  cannot  recover.  And  I  think  that 
the  finding  is  supported  by  the  evidence,  although  no  question 
was  raised  as  to  this.  For  it  will  be  remembered  that  the 
rope  was  a  short  one,  and  was  handled  by  plaintiff,  and  by  him 
put  through  the  bays  Ijetween  the  two  frames  of  the  vessel, 
and  was  in  his  hands  when  it  broke,  and  he  says  that  it  broke 
without  any  greater  strain  bejng  put  upon  it  than  was  neces- 
sary to  draw  in  the  slack.  The  jury  have  found  that  the  rope 
broke  in  consequence  of  being  chafed,  and  if  it  broke  simply 
by  hauling  in  the  slack  of  the  rope  after  the  end  was  put 
through  the  bays  preparatory  to  drawing  upon  the  rope  and 
forcing  the  plank  home  by  means  of  the  reinstafTs,  it  would  be 
almost  inconceivable  that  the  plaintiff  should  not  have  been 
able  by  the  exercise  of  ordinary  and  reasonable  care  to  see  a 
defect  so  patent. 

The  plaintiff  gives  this  account :  "  While  the  plankers  were 
fastening  the  end  of  the  plank,  we  were  getting  the  reinstaffs 
ready  to  bend  the  plank  to,  when  we  got  the  word.  «  ♦  * 
When  the  rope  on  the  staff  is  pulled  it  brings  the  plank  inta 
position,  and  their  the  plankers  wedge  it  in  its  place  afterwards. 
This  plank  was  a  warm  one  and  had  to  be  bent  i-ound  the  turn 
part  of  the  ship.  Phillips  took  one  of  the  reinstaffs  and  put  his 
shoulder  to  it,  and  I  took  the  rope  to  turn  it  round.  It  had 
been  turned  once  round  the  cleat  and  I  was  pulling  the  slack. 
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of  the  rope,  the  rope  broke  in  the  middle  and  I  fell  over  iiuai  ^8S7. 
the  staging.  ♦  ♦  ♦  i  ^as  just  drawing  in  the  slack  of  the  Wood 
rope,  to  be  ready  when  we  got  the  word  to  bend  the  plank  to  PrrmELD. 
its  place  to  fasten  it.  I  was  simply  drawing  in  the  slack  of 
the  rope.  In  drawing  in  the  plank  (not  the  slack)  it  would  be 
necessary  for  the  other  men  as  many  as  was  there  to  help  me. 
I  was  alone.  I  was  just  drawing  up  the  slack  of  the  rope  to 
be  ready  when  we  got  the  word  to  bend  the  plank  to."  Q. 
"There  was  no  particular  strain  on  the  rope  at  the  time?'* 
"  No ;  there  was  no  strain  on  it.  I  simply  was  drawing  in  the 
slack  quickly,  you  know."  Again  he  says :  "  The  ropes  on  the 
staffs  were  of  different  lengths,  seven  or  eight  feet — ^some  of 
them  might  have  been  ten  or  twelve  feet.  ♦  ♦  *  There 
was  always  enough  room  between  the  bays  for  the  ropes  to  go 
through.  ♦  ♦  ♦  Perhaps  there  were  four  or  five  ropes 
(attached  to  the  reinstaffs)  lying  on  the  stage  at  the  time  I 
picked  up  this  one.  ♦  ♦  ♦  There  were  sharp  instruments 
on  the  stage,  slices,  adzes,  chisels,  and  axes." 

Phillips,  a  witness  for  plaintiff,  says  the  men  could  take 
what  rope  they  liked.  They  were  not  compelled  to  take  up 
the  first  rope  they  came  to  that  was  lying  there.  The  planking 
bands  had  charge  of  the  ropes  themselves.  *  *  Wood  was 
not  restricted  to  the  one  rope.  The  man  taking  a  staff  could 
choose  for  himself  and  take  the  best  ho  could  find.  It  was  his 
own  look  out. 

The  remarks  of  the  Court  in  Priestley  v.  Fowler  seem  very 
appropriate  here, — that  the  servant  is  just  as  likely  to  know,  and 
often  is  more  likely  to  know  than  the  master  of  the  condition 
of  the  means  which  he  is  to  make  use  of  in  carrying  on  his 
work. 

The  finding  of  the  jury  on  the  point  referred  to,  is  also  in 
effect  a  finding  of  the  existence  of  contributory  negligence  on 
the  plaintiff's  part — for  no  act  of  negligence  of  the  defendant 
intervened  between  the  want  of  care  of  the  plaintiff  in  not 
observing  the  defect,  and  the  injury.  The  ihjury  was  caused 
by  the  act  of  plaintiff  in  drawing  on  the  rope,  and  if  he  did 
this  when  by  the  exercise  of  ordinary  and  reasonable  care  he 
ought  to  have  seen  that  the  rope  was  so  chafed  as  to  be  unfit 
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1887.        to  be  used — ^he  has,  by  his  own  want  of  care,  contributed  to  his 
Wood        injury.     If  the  plaintiff  could  not,  by  the  exercise  of  ordinary 
PrrmELD.    ^^®»  avoid  the  effects  of  defendant's  negligence,  the  defendant  is 
liable — but  the  plaintiff  here  could  have  avoided  the  conse- 
quences of  the  defendant's  alleged  negligence  by  refraining  from 
using  the  rope. 

I  therefore  think  that  the  verdict  should  not  be  disturbed. 

Fraser,  J.  I  think  there  should  be  a  new  trial  in  this  case. 
It  seems  to  me  there  was  evidence  to  be  submitted  to  the  jury 
to  find  whether  the  defendant  did  or  did  not  personally  super- 
intend and  direct  the  work  upon  the  barque  "Albania."  It 
was  by  a  fall  from  the  vessel,  while  engaged  in  planking  her, 
that  the  plaintiff  sustained  the  injuries  for  which  this  action 
is  brought,  the  fall  being  occasioned,  as  found  by  the  jury, 
through  a  defect  in  the  rope  which  plaintiff  required  to  use 
while  engaged  in  planking. 

The  verdict  was  found  for  the  defendant,  and  it  was  urged 
at  the  trial  and  also  on  the  argument  for  a  new  trial,  that  the 
defendant  had  a  Mr.  Crombie  as  a  foreman,  that  he  was  a  com- 
petent and  suitable  man  for  the  employment,  and  that  this 
exonerated  the  defendant  from  liability,inasmuch  as  he  had  fur- 
nished adequate  materials  and  resources  for  the  work. 

On  looking  over  the  evidence  very  carefully  I  find  that 
while  Crombie  stated  he  was  foreman  of  the  yard,  he  also 
added  that  he  had  not  charge  of  all  the  men,  but  only  of  some 
12  to  16 — the  number  of  men  employed  being  sometimes  30  to 
40  and  sometimes  as  high  as  between  50  and  60.  The  defend- 
ant in  his  evidence  stated  that  Crombie  was  a  competent  man, 
and  one  he  would  trust  in  any  place  about  a  ship  to  carry  on 
any  work  and  look  after  it — that  he  was  a  most  faithful  man 
— had  been  with  defendant  altogether  for  fourteen  years ;  and 
that  they  had  built  eighteen  ships  together. 

The  defendant 'further  stated  that  James  Stackhouse  and 
Walter  Osbell  had  the  laying  out  of  the  planking  work,  and 
that  Crombie  was  the  head  liner  and  looked  after  the  work. 

Beferring  to  himself,  the  defendant  says :  "  When  I  com- 
menced planking  the  'Albania'  (a  barque  of  1,400  tons)  I 
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furnished  new  ropes.     I  selected  the  new  rope  myself — the        1887. 
coil — ^and  gave  it  to  William  O'Hare  to  make  up  into  reinstaffs      Wood 
for  the  work."     *     *     0*Hare  proved  that  he  made  the  ropes     PrrmKLD. 
of  the  best  quality  of  manilla  rope. 

It  does  not  very  clearly  appear  from  the  evidence  whose 
duty  it  was  to  look  after  the  ropes  required  to  be  used  by 
those  engaged  in  the  planking.  The  defendant  stated  he  was 
a  practical  ship  carpenter,  engaged  in  the  business  for  thirty- 
five  years,  and  could  take  his  axe  and  work  anywhere  on  a 
ship,  and  had  a  thorough  knowledge  of  the  construction  of  a 
ship :  that  he  generally  superintended  the  construction  of  his 
own  vessels,  but  kept  a  foreman  to  look  after  the  work — that 
he,  the  defendant,  was  the  practical  man  so  far  as  the  modelling 
went,  but  had  a  foreman  to  assist  him — that  he  drafted  the 
model  of  the  "  Albania,"  looked  after  her  construction,  laid  out 
the  work  for  Crombie  and  was  there  every  day,  or  almost 
every  day,  during  her  construction. 

I  have  only  partially  referred  to  the  evidence  which  goes  to 
shew  that  the  defendant  personally  superintended  and  directed 
the  work  upon  this  vessel ;  and  if  the  jury  found  he  did  do  so 
it  would  have  affected  the  directions  which  the  learned 
Chief  Justice  would  have  given  to  the  jury — the  extent  of 
Crombie's  foremanship,  perhaps — the  liability  of  the  defendant 
who  had  a  foreman  with  apparently  limited  control,  and  of  a 
defendant  who  had  some  head  plankers,  but  who  nevertheless 
retained  a  personal  supervision  and  direction  of  the  work  con- 
nected with  his  business. 

The  plaintiff  was  the  servant  of  the  defendant  and  was  in- 
jured, as  the  jury  have  found,  from  the  breaking  of  a  rope  fur- 
nished by  the  defendant  for  the  use  of  this  and  other  servants 
engaged  in  planking  the  vessel  which  the  defendant  was  con- 
structing, such  breaking  occuring  from  the  rope  being  chafed ; 
and,  I  think,  before  the  master  should  be  exonerated  from 
liability  because  the  damage  caused  to  his  servant  was  through 
a  defect  in  the  rope  due  to  the  negligence  of  a  fellow  servant, 
or  because  he,  the  defendant,  had  selected  proper  and  compe- 
tent persons  to  superintend  and  direct  the  work,  and  furnished 
them  with  adequate  materials  and  resources  for  the  work,  that 
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1S87.  it  should  also  be  shewn  that  he  was  not  personally  superintend- 
Wood  ing  and  directing  the  work  himself,  for  if  there  was  evidence  to 
PnTFiBLD.  justify  a  finding  that  he  was  so  acting  in  executing  the  work, 
he  could  not  escape  liability  for  personal  negligence  even  if 
there  was  negligence  on  the  part  of  his  foreman  who,  as  I  have 
already  said,  appears  after  all  to  have  had  only  a  limited  fore- 
manship.  The  evidence  and  the  effect  of  the  evidence  without 
the  finding  of  the  jury  in  respect  to  the  personal  superintend- 
ence and  direction  of  the  work  by  the  defendant,  as  to  where 
the  liability  for  negligence  was,  is,  to  my  mind,  not  at  all  clear, 
and  I  cannot  think  that  as  the  plaintiff  unquestionably  sus- 
tained injury  by  the  breaking  of  the  rope  which  he  was  right- 
fully using,  it  can  be  said  without  further  enquiry  that  it 
resulted  from  the  negligence  of  a  fellow  servant,  or  from  the 
negligence  of  a  competent  foreman,  in  the  sense  of  a  foreman 
who  had  the  personal  superintendence  and  direction  of  the 
work  so  as  to  exonerate  the  defendant  as  the  master  from  liabil- 
ity to  the  plaintiff. 

New  triaZ  granted. 
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HAGGERT  MANUFACTURING  COMPANY,  Appellants,  and        1887. 
PUGSLEY  BT  AL.,  Respondents.  March  5. 

Sale  of  goods  by  mamtfacturer — False  representation  as  to  quality — 
BiU  in  equity  to  recover  the  purc/iase  money — Fraud — Jurisdic- 
tion, 

If  a  plaintiff  is  induced  by  false  representations  of  the  defendant  respectinsr  the 
quality  and  litness  of  an  article  manufactured  by  him,  and  intended  for  a 
particular  purpose,  to  enter  into  a  contract  of  purchase,  and  pays  a  portion  of 
the  purchase  money,  a  bill  in  equity  lies  to  obtain' re-payment  of  the  money,  on 
the  article  turning  out  defective,  though  the  plaintin  would  have  a  remedy  at 
law  for  breach  of  the  warranty. 

This  was  an  appeal  by  the  defendants  from  a  judgment  of 
the  Judge  in  Equity  oveiTuling  a  demurrer  to  plaintiff's  bill. 
The  ground  of  demurrer  and  of  appeal  was,  that  the  plaintiff's 
remedy,  if  any,  wa%  at  law  and  not  in  Equity,  and  that  the  bill 
disclosed  no  Equity. 

The  bill  alleged  that  the  defendants  were  a  Company  duly  in- 
corporated by  letters  patent,  under  the  laws  of  Ontario  in  the 
Dominion  of  Canada,  and  had  their  principal  office  and  place 
of  business  at  Brampton,  in  the  said  Province  of  Ontario, 
und  had  not,  and  never  had  any  office,  residence,  place  of 
business,  or  accredited  agent  within  this  Povince ;  that  they 
were  engaged  in  the  manufacture  and  sale  of  steam  engines 
«nd  other  machines  and  machinery.  That  the  plaintiff, 
William  Pugsley,  acting  for  himself  and  the  other  plaintiff, 
Oilbert  R.  Pugsley,  on  the  27th  day  of  October,  A.  D.  1882, 
wrote  to  the  defendants,  addressing  them  as  Messrs.  Haggert 
Bros.,  Brampton,  Ontario,  asking  for  particulars  as  to  prices, 
terms,  etc.,  for  steam  plows,  and  asking  if  they  could  furnish 
him  with  one  during  the  then  coming  winter  for  shipment  to 
B^na  in  the  North  West  Territories;  that  the  defendants, 
with  a  view  to  inducing  the  plaintiffs  to  purchase  a  steam  en- 
^e  and  plow  from  them,  replied  to  the  said  letter  under  date 
of  the  twentynsecond  day  of  November,  A.  D,  1882,  and  therein 
stated  that  they  had  made  two  23-horse  power  double  cylinder 
traction  en^nes  and  one  plow  for  the  Qu'  Appelle  Farm  Syn- 
dicate of  Winnipeg ;  that  they  (the  said  defendants)  had  a 
practical  test  of  one  of  these  engines  (meaning  the  engine  and 
plow)  a  few  weeks  previous,  which  test  was  quite  satisfactory. 
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but  before  guaranteeing  the  plow  portion  of  it,  they  must 
await  a  further  test  in  Manitoba,  which  would  take  place  in 
the  spring.  The  defendants  further  stated  that  they  bad  no- 
doubt  of  their  success,  but  the  plow  might  require  some  changes 
to  adapt  it  to  the  prairie  plowing,  although  the  Manager  of  tho 
Syndicate  felt  sure  that  it  would  answer  the  purpose.  That  in 
answer  to  said  letter,  the  plaintiff,  William  Pugsley,  on  the 
2nd  day  of  December,  A.  D.  1882,  wrote  the  defendants,  asking^ 
how  soon  they  could  have  the  engine  and  plow  ready  for  .ship- 
ment, in  case  an  order  was  given  for  it ;  that,  in  reply,  the  de- 
fendants wrote  that  the  plow  had  not  been  tried  in  Mcmitoba ; 
that  under  these  circumstances  it  was  not  their  intention  to 
make  engines  and  plow  to  keep  in  stock,  but  only  to  make  to 
order,  and  as  the  boiler  plate  (which  was  to  be  of  steel)  had  to  ber 
ordered  from  Scotland,  some  time  must  be  allowed  to  get  it  to 
Brampton,  therefore,  to  secure  the  engine  foj  spring  work,  they 
must  have  an  order  at  once ;  and  that  they,  the  day  before,  took 
an  oi-der  from  four  practical  farmers  living  in  the  township  of 
Pickering,  near  Toronto,  who  had  a  considerable  tract  of  land 
in  the  North  West ;  that  two  of  these  parties  were  present  and 
saw  the  plow  at  work  in  October  then  last,  and  felt  satisfied 
of  its  practicability ;  that  they,  however,  thought  that  the  de- 
fendants should  run  a  little  risk  as  well  as  themselves,  and  that 
finally  the  defendants  sold  them  a  plow  and  engine  on  the  fol- 
lowing conditions :  *'  If  the  plow,  after  a  fair  test,  is  found  not 
to  do  fairly  good  work,  we  (the  defendants)  will  replace  it  with 
another,  or  will  take  it  back  and  refund  them  $300."  The  de- 
fendants also  stated  that  the  above  applied  to  the  plow  only ;. 
that  the  engine  was  an  absolute  sale,  and  that  they  would  sell 
the  plaintiffs  one  on  the  same  conditions.  Tn  answer  to  that 
letter,  the  plaintiffs  accepted  the  said  offer  of  the  defendants 
by  a  telegram  sent  to  them  from  Saint  John  and  also  by  letter 
mailed  from  the  city  of  Saint  John  to  their  address,  in  which 
letter  Mr.  William  Pugsley,  stated  that  he  had  wired  the 
defendants,  as  it  was  very  important  to  have  the  engine  and 
plow  ready  for  shipment  to  the  North  West  as  early  in  March 
as  possible,  so  as  to  get  across  the  Qu'  Appelle  River  before  the 
ice  broke  up.  That  on  the  fifth  day  of  January,  A.  D.  1883^ 
the  defendants  again  wrote  to  the  plaintiff,  William  Pugsley, 
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stating  the  work  was  in  band,  and  that  they  trusted  it 
would  be  completed  in  ample  time  for  his  wants.  That  after 
the  said  contract  was  made  as  above  stated,  the  defend- 
ants proceeded  to  make  for  the  said  plaintiffs  an  engine 
and  plow,  and  on  the  16th  day  of  March,  A.  D.  1883,  wrote  the 
plaintiffs  that  the  engine  which  the  defendants  had  built  for 
plaintiffs  was  finished,  and  that  the  plow  would  be  done  in  a 
few  days ;  and  subsequently,  on  the  5th  day  of  April,  1883, 
they  shipped  to  Begina,  for  the  plaintiffs^  an  engine  and  plow, 
as  to  which  the  defendants,  on  the  6th  day  of  April,  1883, 
wrote  Mr.  Pugsley,  representing  that  the  engine  and  plow  so 
forwarded  were  the  engine  and  plow  so  made  by  them  for  the 
plaintiffs.  That  the  defendants  drew  upon  the  plaintiffs  for 
S1227.91  in  part  payment  of  the  engine  and  plow,  and  some 
extras  connected  therewith,  also  at  sight  for  $200  for  freight, 
which  amounts  the  plaintiff  paid,  fully  believing  that  the  de- 
fendants had  forwarded  the  engine  and  plow  so  manufactured 
for  the  plaintiff,  as  they  had  represented  to  the  said  William 
Pugsley,  in  the  letter  set  out  in  the  fourteenth  paragraph 
of  this  Bill ;  that  the  plaintiffs  received  the  engine  and  plow 
so  shipped  by  the  defendants  at  Begina,  and  paid  additional 
money  for  freight  upon  the  same,  and  other  expenses  neces- 
sarily incurred  in  and  about  the  same,  the  sum  of  $241.42. 

That,  after  so  taking  delivery  of  the  said  engine  and  plow  and 
other  articles  as  aforesaid,  the  plaintiffs  learned,  and  now  charge 
as  a  fact,  that  the  engine  so  shipped  was  not  the  engine  manu- 
factured by  the  defendants  for  the  plaintiffs  under  the  said 
contract,  but  was  a  different  engine,  and  made  of  entirely  dif- 
ferent materials,  and  one  which  had  been  made  for  other  par- 
ties ;  and  that  the  defendants  delivered  to  a  person  other  than 
the  plaintifis  the  engine  which  they  had  manufactured  for  the 
plaintiflb  under  the  contract  aforesaid.  The  plaintiffs  also  alleged 
that  the  defendants  had  agreed  to  manufacture  and  sell  to  the 
said  other  parties  the  engine  which  they  sent  to  the  plaintiffs, 
at  Begina,  and  a  plow  of  equal  value  to  that  sent  the  plaintiffs 
for  the  enm  of  two  thousand  dollars,  whereas  they  were  to 
charge  the  plaintiffs  for  the  engine  and  plow  which  they  agreed 
to  mannf acture  for  them  the  sum  of  thirty-five  hundred  dollars. 

ToLXXVlKB  Baporti.  15 
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That  the  engine  and  plow  so  sent  to  the  plaintiffs  were  both 
entirely  useless  for  the  purposes  for  which  they  wei*e  intended, 
and  the  said  engine  was  also  worn  and  cracked  and  composed 
of  defective  materials,  but  that  the  plaintiffs  did  not,  nor  did 
either  of  them,  become  aware  that  such  was  the  case  until 
they  had  taken  delivery  thereof  as  aforesaid.  The  bill 
charged  that  the  defendants,  in  order  to  induce  the  plaintiffs  to 
take  delivery  of  the  said  en^ne  and  plow,  and  to  pay  for  the 
same,  did  falsely  and  fraudulently  pretend  to  the  plaintiffs 
that  the  said  engine  was  the  engine  which  they  had  so  manu- 
factured for  the  plaintiffs  under  the  said  contract,  and  that  the 
said  plaintiffs  took  delivery  of  the  said  engine  and  plow  and 
other  articles,  fully  believing  that  the  said  engine  was  the  one 
which  the  defendants  had  manufactured  for  the  plaintiflb  as 
aforesaid.  The  plaintiffs  also  charged  that  the  defendants  did, 
in  order  to  induce  the  plaintiffs  to  enter  into  the  said  contract, 
falsely  and  fraudulently  allege  that  the  test  of  the  engine  and 
plow  in  October,  A.  D.,  1882,  as  above  stated,  was  quite  satis- 
factory, whereas  the  plaintiffs  allege  that  the  said  test  was  not 
satisfactory,  as  the  defendants  well  knew.  The  plaintiffs  alleged 
that  they  were  induced  to  and  did  enter  into  the  said  contract 
by  reason  of  the  said  and  other  false  and  fraudulent  statement 
and  misrepresentations  of  the  defendants.  That  the  plaintiffs 
had  not,  nor  had  either  of  them,  any  knowledge  of  such  false 
and  fraudulent  allegations  and  misrepresentations  of  the  defend- 
ants at  the  time  they  took  delivery  of  the  engine  and  plow, 
nor  until  immediately  preceding  the  writing  by  them  to  the 
defendants  of  the  letter  next  hereafter  mentioned.  That  the 
plaintiffs  never  accepted  the  said  engine  and  plow,  and  on  the 
ninth  day  of  July,  A.  D.  1883,  the  plaintiff,  William  Pugsley, 
wrote  (acting  for  himself  and  the  said  other  plaintiff^  the 
defendants  declining  to  keep  the  said  engine  and  plow,  and 
telling  the  defendants  that  they  were  at  Begina  at  the  defend- 
ants* disposal  and  subject  to  their  order;  and  requested  the 
defendants  to  return  the  amounts  which  the  plaintiffs  had  paid 
the  defendants  as  aforesaid,  and  also  the  sum  of  $241.42  which 
the  plaintiffs  had  been  obliged  to  pay  out,  the  whole  amounting 
to  the  sum  of  $1669.33.  That  the  defendants  replied  to  the 
said  letter  refusing  to  take  back  the  engine  and  plow  or  to 
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pay  to  the  plaintiffs  the  said  sums  of  money,  or  any  part 
thereof,  and  declining  to  give  the  plaintiffs  any  instructions 
regarding  the  same.  That  the  plaintiffs  had  not,  since  they  dis- 
covered the  false  statements  and  misrepresentations  of  the 
defendants  as  aforesaid,  interfered  in  any  way  with  the  said 
engine  and  plow,  and  the  same  were  at  Regina  at  the  disposal 
of  the  defendants,  and  subject  to  their  order.  The  plaintiffs 
also  charged  that  they  were,  by  reason  of  the  said  false  and 
fraudulent  statements  and  misrepresentations  and  wrongful 
conduct  of  the  defendants  as  aforesaid,  put  to  a  great  loss  of 
time,  expense  and  damage  beyond  the  said  sums  above  specified. 
The  bill  then  prayed  that  the  defendants  might  be 
ordered  to  pay  to  the  plaintiffs  the  said  sums  of  $1227.91  and 
$200,  with  interest,  also  the  said  sum  of  $241.42  and  interest, 
and  also  such  further  sum  as  the  plaintiffs  might  be  entitled 
unto ;  that  the  said  contract  might  be  declared  void  and  oi  no 
effect;  that  the  defendants  might  be  decreed  to  receive  and 
have  back  the  said  engine  and  plow  and  other  articles  afore- 
said, and  for  such  other  and  further  relief  as  the  plaintiffs 
might  be  entitled  unto ;  and  that  the  plaintiffs  might  be  paid 
their  costs  of  this  suit. 

The  judgment  of  the  learned  Judge  in  Equity  over-ruling 
the  demurrer  was  as  follows : — 

The  bill  in  this  case  claimed  that  the  defendants  obtained  money 
from  the  plaintiffs  in  payment  for  a  steam  plow  by  fraud  and  misrep- 
reaentation.  This  bill  was  demurred  to  on  several  grounds,  all  of 
which  were  abandoned  on  the  argument,  except  that  this  Court  ought 
not  to  entertain  the  suit  because  the  plaintiff  has  a  complete  remedy 
at  law,  which,  I  think,  he  has ;  so  that  the  only  point  for  me  to 
determine  is,  whether  this  Court  ought  to  entertain  a  suit  founded  on 
fraud,  when  there  is  an  effectual  remedy  at  law.  In  my  opinion,  it 
must  do  so.  It  is  true  that,  as  a  general  rule,  equity  will  not  inter- 
fere when  there  is  an  adequate  reniedy  at  law  ;  but,  relief  against 
fraud  of  all  kinds,  with  the  single  exception  of  fraud  in  obtaining  a 
will,  is  an  exception  to  that  rule,  for  in  all  such  cases  the  party 
defrauded  has  a  right  to  compel  a  discovery  from  the  defendant :  and 
Mr.  Spenoe,  in  his  book  on  the  ''Jurisdiction  of  the  Court  of  Chancery," 
at  page  624,  correctly,  I  think,  states  the  rule  as  follows :  ''Ultimately, 
by  common  consent,  the  cognizance  of  every  case  of  fraud,  with  the 


1887. 


Haooebt 
Manufac- 

TUBINO  Co. 
V. 

PuoaiiSr. 


Digitized  by 


Google 


228 


NEW  BRUNSWICK  REPORTS. 


[vol. 


1887. 


Haooebt 
Manufac- 
turing Co. 

V. 
PUGSLBY. 


single  exception  of  fraud  in  obtaining  a  will,  has  been  conceded  to 
the  ^  Court  of  Chancery/  even  although  there  may  be  an  effectual 
remedy  at  law.  In  Dyer  v.  TymeweU  (l),  in  which  the  defendant,  a 
Justice  of  the  Peace,  obtained  fifty  pounds  from  the  plaintiff  by 
terrifying  him  with  the  dread  of  a  prosecution,  the  Court  decreed  the 
re-payment  with  interest."  In  BrigJU  v.  Eynon  (2),  Lord  Mansfield 
says  :  ''  Courts  of  Equity  and  Courts  of  law  have  a  concurrent  juris- 
diction to  suppress  and  relieve  against  fraud.  But  the  interposition  of 
the  former  is  often  necessary  for  the  better  investigating  truth  and 
giving  more  complete  redress ;"  and  in  Colt  v.  WooUoBton  (3),  the 
Court  says :  It  is  no  objection  that  the  parti&s  have  their  remedy  at 
law,  and  may  bring  an  action  for  money  had  and  received  for  the 
plaintiff's  own  use.  For,  in  cases  of  fraud,  the  "  Court  of  Equity '' 
has  a  concurrent  jurisdiction  with  the  common  law — matters  of  fraud 
being  the  great  subject  of  relief  here.  And  Lord  Campbell  in  Slim 
V.  Crpucher  (4),  says :  **  Hiat  there  was  a  remedy  at  law  I  think  is 
quite  clear.  Here  was  a  misrepresentation  made  by  the  defendant 
of  a  fact  which  ought  to  have  been  within  his  knowledge.  It  was 
made  with  the  intention  of  being  acted  upon.  It  was  acted  upon, 
and  thereby  a  loss  accrued  to  the  plaintiff,  and  there  is  no  doubt  in 
my  mind  that  an  action  would  lie,  and  that  it  would  be  for  a  jury  to 
assess  the  damages.  I  am  of  the  opinion,  however,  that  this  belongs 
to  a  class  of  cases  over  which  Courts  of  Law  and  Courts  of  Equity 
have  a  common  jurisdiction,  and  in  which  the  procedure  of  both  juris- 
dictions is  adapted  for  doing  justice."  And  L.  J.  Knight  Bruce,  in 
the  same  case,  said  :  ^^  I  believe  the  Court  of  Law  would  afford  redress 
by  means  of  an  action  with  the  assistance  of  a  jury,  but  the  Court  of 
Law  exercise  jurisdiction  in  such  cases  by  means  of  a  gradual  exten- 
sion of  their  power — an  extension  which  I  believe  has  been  useful 
to  society ;  and  we  know  that  that  does  not  deprive  the  Courts  of  Equity 
of  their  ancient  and  undoubted  jurisdiction.  The  observation  is 
&miliar,  and  some  of  us  have  heard  it  used  by  Lord  Eldon,  that  the 
jurisdiction  not  only  belongs  to  this  Court,  but  belonged  to  it  origin- 
ally." And  Prof.  Story,  in  his  valuable  book  on  "  Equity  Jurispru- 
dence," in  section  184  thus  states  the  rule :  <<  With  the  exception  of 
wills,  as  above  stated,  Courts  of  Equity  may  be  said  to  possess  a 
general,  and  perhaps  a  universal,  concurrent  jurisdiction,  with  Courts 
of  Law  in  cases  of  fraud  cognizable  in  the  latter ;  and  exclusive  juris- 
diction in  some  cases  of  fraud  beyond  the  reach  of  the  Courts  of  Law." 

0)  2  Freem.  112.  (8)  2  Pr.  Wms.  158. 

(2)  1  Burr.  880.  (4)  1  DeG.,  F.  A  J.  51& 
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This  principle  appears  to  have  been  adhered  to  by  all  the  great  law- 
yers that  have  from  time  to  time  sat  in  Courts  of  Equity  in  England. 
By  Sir  John  Leach,  in  Green  v.  Barrett  (1);  Sir  William  Grant,  in 
Burrowee  v.  Lock  (2) ;  Lord  Langdale  in  Blavr  v.  Bromley  (3) ;  Sir 
K  Shadwell,  in  Ingram  v.  Thorp  (4);  Lord  Selbome,  assisted  by 
Sir  W.  M.  James  and  Sir  G.  Mellish,  in  Hoa/re  v.  Bremridge  (5); 
Sir  John  Stuart,  in  HUl  v.  Larie  (6) ;  and  by  Sir  R.  Malins,  in 
Eamehire  v.  Bolton  (7).  It  follows,  that  I  must  overrule  the  deinurrer. 
As  some  of  the  other  points  taken  in  the  demurrer  have  not  been 
pressed  befoi-e  me,  I  say  nothing  about  them. 

October  31, 1884.  WeLdon,  Q.  C,  in  support  of  the  appeal. 
There  are  no  facts  whatever  alleged  in  this  bill  to  entitle  the 
plaintiff  to  any  remedy  in  Equity.  The  bill  is  really  for  com- 
pensation and  damages  for  breach  of  contract,  and  is  not  cog- 
nizable in  a  Court  of  Equity.  It  is  not  sought  to  have  the  con- 
tract for  the  sale  of  engine  and  plow  declared  void  on  the  ground 
of  fraud  in  its  inception ;  but  in  an  alleged  fraudulent  perform- 
ance of  the  contract,  which  is  a  case  to  be  taken  before  a  Court 
of  law.  The  mere  allegation  of  fraud  is  not  sufficient  to  give 
jurisdiction  to  a  Court  of  Equity :  there  must  be  facts  stated,  by 
which  fraud  is  clearly  made  to  appear.  See  Story  Eq.  Juris. 
Sec.  198.  The  most  there  is  in  the  case,  is  a  breach  of  war- 
ranty. 

E.  X.  Wetmore,  Q.  (?.,  contra.  The  objection  that  the  bill 
does  not  allege  fraud  was  not  taken  below,  and  it  is  not  now 
open  to  the  appellants.  But  the  bill  does  allege  that  the  plain- 
tiffs were  induced  by  the  false  and  fraudulent  statements  of 
the  defendants  to  enter  into  the  contract,  and  that  the  de- 
fendants made  these  statements  knowing  them  to  be  false.  It 
is  fully  established  that  in  cases  of  fraud  the  Court  of  Equity 
has  concurrent  jurisdiction  with  the  common  law  couiid.  It  is 
immaterial  whether  the  fraud  is  in  the  inception  or  in  the  per- 
formance of  the  contract ;  the  very  fact  of  money  being  ob- 
tained by  fraud  gives  the  Court  of  Equity  jurisdiction  over 
the  matter.  Ramehire  v.  Bolton  (7) ;  Hoare  v.  Bremridge  (5) ; 
Story's  Eq.  Juris,  sees.  184-192.    Besides,  under  the  facts  al- 
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It  Is  a  foreign 


Icged  in  the  bill  there  is  no  remedy  at  law. 
corporation. 

Weldon,  Q.  C,  in  reply.  The  fact  that  the  plaintiffs  chose 
to  make  a  contract  with  a  foreign  corporation,  not  having  an 
agency  in  this  Province,  would  not  give  jurisdiction  to  the 
Court  of  Equity. 

Cur.  adv.  vult 

The  judgment  of  the  Court  (Wetmore,  King  and  Fraser, 
JJ.)  was  now  delivered  by 

King,  J.  We  do  not  think  that  the  plaintiffs  were  entitled 
under  the  contract  to  any  particular  engine  and  plow.  What 
they  bargained  for  and  were  entitled  to  get,  was  a  new  25-horse 
power  double  cylinder  ti'action  steam  engine  and  plow  of  de- 
fendants' manufacture,  reasonably  fit  for  the  purpose  for  which 
it  was  (as  contemplated  by  both  parties)  intended.  The  refer- 
ences to  the  defendants  not  keeping  engines  in  stock,  and  as  to 
the  time  it  would  take  to  manufacture  one  to  fill  plaintiffs' 
order,  are  not  a  description  of  any  specific  engine,  and  do  not 
amount  to  a  contract  as  to  a  specific  engine.  They  simply  bear 
upon  the  time  at  which  the  defendants  would  undertake  to  de- 
liver ;  nor  is  anything  stated  which  shows  an  appropriation  of 
any  specific  engine  to  plaintiffs.  The  $1,227  paid  by  plaintiffs 
was  not  paid  until  after  the  engine  really  delivered  was  ship- 
ped to  the  plaintiffs. 

We,  therefore,  think  that  the  statement  of  defendants  that 
the  engine  and  plow  shipped  were  the  engine  and  plow  manu- 
factured for  plaintiffs  was  immaterial.  The  case  is  different, 
however,  with  regard  to  the  representations  made  as  stated  in 
the  sixth  paragraph.  It  is  there  stated  that  the  defendants 
with  a  view  of  inducing  plaintiffs  to  purchase  a  steam  engine  and 
plow  from  them,  stated  that  they  had  made  two  2.5 -horse  power 
double  cylinder  traction  engines  and  one  plow  for  theQu'Appelle 
Farm  S\'ndicate  of  Winnipeg,  that  they  (the  defendants)  had 
had  a  practical  test  of  one  of  these  engines  (meaning  the  engine 
and  plow)  a  few  weeks  previous,  which  test  was  quite  satisfac- 
tory, but  that  before  guaranteeing  the  plow  portion  of  it  they 
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must  await  a  further  test  in  Manitoba  which  would  take  place 
in  the  spring.  And  in  the  20th  paragraph  the  plaintiffs  charge 
that  defendants  in  order  to  induce  plaintiffs  to  enter  into  said 
contract,  falsely  and  fraudulently  alleged  that  the  test  referred 
to  in  the  sixth  paragraph  was  quite  satisfactory,  whereas  the 
plaintiffs  allege  that  the  said  test  was  not  satisfactory  as  the 
defendants  well  knew.  And  in  the  21st  paragraph  the  plain- 
tiffs state  that  they  were  induced  to  and  did  enter  into  the 
said  contract  by  reason  of  the  said  false  and  fraudulent  state- 
ment of  the  defendants ;  and  (in  the  22nd  paragraph)  that  they 
had  not  any  knowledge  of  such  false  and  fraudulent  allegations 
and  misi*epresentations  of  the  defendants  at  the  time  they  took 
delivery  of  the  said  engine  and  plow,  nor  until  immediately 
preceding  the  writing  by  them  to  defendants  of  a  letter  de- 
manding return  of  the  amounts  paid,  &c. 

It  is  true  that  defendants  at  the  time  of  referring  to  the  test, 
stated  that  they  would  not  guarantee  the  plow  until  tested  in 
Manitoba  in  the  spring,  but  they  made  the  representation  (as  of  a 
&et)  that  a  practical  test  had  already  been  made  a  few  weeks 
previously  and  that  such  test  was  quite  satisfactory.  This 
was  not  a  mere  statement  of  opinion  as  to  quality,  or  a  state- 
ment as  to  what  might  be  expected,  but  it  w^  a  statement  of 
a  circumstance  as  a  fact,  and  the  clear  object  and  natural  effect 
of  the  statement,  if  true,  was  to  induce  plaintiffs  to  think  that 
the  plow  which  had  been  subjected  to  this  practical  test  with 
satisfactory  results  was  likely  to  prove  satisfactory;  and  if 
this  was  said  falsely  and  fraudulently  to  induce  plaintiffs  to 
enter  into  the  contract,  and  if  defendants  knew  that  this  re- 
presentation was  false,  and  plaintiffs  were  ignorant  of  it  and 
were  misled,  all  of  which  is  admitted  by  the  demurrer,  there  is 
saeh  fraud  in  the  inception  of  the  contract  as  to  entitle  plain- 
tiflb  to  relief,  unless  they  have  done  something  to  disentitle 
ihem  to  the  relief,  and  this  is  not  alleged. 

We,  therefore,  think  the  appeal  should  be  dismissed  with  costs. 

Ajypeal  dismisaed  with  costs. 
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1887.        PRITCHARD  v.  MERCHANTS   MARINE  INSURANCE  CO. 


Feb.  5. 


Marine  Insurance — Policy — Condition  against  alienation — Mortgage 
— Absolute  Bill  of  Sale  intended  as  a  mortgage — WhetJier  breach 
of  condition, 

A.  and  B.,  each  owning  32-64 ths  of  a  vessel,  A.  insured  her  ''  on  accoant  of 
whom  it  may  concern,"  the  insurance  being  effected  on  behalf  of  himself  and 
B.  The  policy  contained  the  folio  wins  condition  :  "  The  interest  of  the  as- 
sured in  this  policy  or  any  part  thereof,  or  in  the  property  hereby  insured,  or 
any  part  thereof,  is  not  assignable  without  the  consent  of  the  company  in 
writmg,  and  in  case  of  transfer  or  termination  of  any  such  interest  of  the  in- 
sured, either  by  sale  or  otherwise,  without  such  consent^  this  poliuy  shall 
from  thenceforth  be  void  and  of  no  effect."  B.  afterwards,  without  the  com- 
pany's consent,  transferred  8-64ths  to  A.  by  Bill  of  Sale,  which,  though  ab- 
solute on  its  face,  was  in  reality  given  as  security  for  advances  made  oy  A. 
in  fitting  out  the  vessel.  Held^  that  the  condiuon  referred  to  an  absolute 
assignment,  and  did  not  prohibit  a  transfer  by  way  of  mortgage. 

This  was  an  action  upon  a  policy  of  marine  insurance  effected 
on  December  12th,  1883,  by  the  plaintiff  on  account  of  whom 
it  may  concern,  loss  payable  to  him,  $1,500  upon  the  schooner 
'•Autumn  Leaf,"  valued  at  $7,000,  for  a  year  from  December 
15th,  1883.  The  policy  contained  the  following  condition: 
*'  The  interest  of  the  assured  in  this  policy,  or  in  any  part 
thereof,  or  in  the  property  hereby  insured,  or  any  part  thereof, 
is  not  assignable'  without  the  consent  of  this  company  in  writ- 
ing, and  in  case  of  transfer  or  termination  of  any  such  interest 
of  the  insured,  either  by  sale  or  otherwise,  without  such  consent, 
this  policy  shall  from  thenceforth  be  void  and  of  no  effect ;  and 
no  assignment  or  transfer  shall  in  any  case  relieve  the  insured 
on  property  hereby  insured,  from  any  or  all  the  conditions 
herein  expressed,  or  a  violation  of,  or  non-compliance  with  any 
of  such  conditions,  either  by  the  assignee  or  by  the  assignor, 
before  or  after  the  assignment  shall  vitiate  this  policy." 

At  the  trial  which  took  place  before  His  Honor  Mr.  Justice 
King,  at  the  Saint  John  Circuit  in  August,  1885,  it  appeared 
that  at  the  time  of  effecting  the  policy  the  plaintiff  was  owner 
of  32-64ths  and  Simon  Tufts  was  owner  of  32-64ths,  and  the 
insurance  was  effected  ty  Pritchard  on  behalf  of  himself  and 
Tufts.  On  the  14th  January,  1884,  Tufts  transferred  »-64th8 
to  Pritchard  by  a  bill  of  sale,  and  Pritchard  then  appeared  on 
the  register  as  the  owner  of  40  shares  and  Tufts  of  24  shares. 
The  evidence  of  the  plaintiff  respecting  this  transfer  was  that 
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he  bought  the  eight  shares  at  the  same  rate  he  had  paid  for  the        ^^7. 
32-64ths ;  but  Tufts  in  his  evidence  said  on  cross-examination    Pkitchard 
that  he  gave  the  bill  of  sale  as  security  for  advances  made  by  MKRcoAins 
the  plaintiff  in  fitting  out  the  vessel.    No  consent  in  writing      Jl^Sf 
by  the  company  to  such  transfer  was  given. 

On  the  28th  March,  1884,  Pritchard  assigned  to  the 
Halifax  Banking  Co.  his  interest  in  the  policy,  and  the  follow- 
ing assignment  and  consent  were  made  upon  the  policy : — 

"  For  value  received,  I  hereby  assign  and  set  over  unto  the  Halifax 
Banking  Co.  all  my  right,  title,  and  interest  in  the  within  policy- 
Dated  March  28th,  1884.     (Signed)    Charles  A.  Pritchard.    [l.s.] 
Signed,  sealed,  and  delivered  in  the  presence  of  Jas.  G.  Taylor. 
Assented  to.  Merchants  Marine  Insurance  Co., 

per  T.  A.  Temple." 

Thomas  A.  Temple  was  the  agent  at  St.  John  of  the  defend- 
•ant  company. 

A  partial  loss  under  the  policy  was  sustained  in  May,  1884^ 
imd  the  defendants  paid  the  bank  the  sum  of  $452.33,  in  full 
of  all  claim  under  the  policy  in  respect  of  such  loss,  deducting 
therefrom  the  amount  of  the  premium  note,  $166. 

The  vessel  left  Delaware  Breakwater  in  the  latter  part  of 
June,  1884,  for  Yarmouth,  N.  S.,  and  on  6th  July  went  ashore 
on  the  coast  of  Maine,  and  became  an  actual  total  loss,  and  upon 
the  trial  of  the  case  the  plaintiff  recovered  a  verdict,  subject 
to  the  leave  reserved  to  the  defendants  to  move  to  enter  a 
nonsuit. 

October  26,  1885.  Wddon,  Q.  C,  moved  accordingly.  It 
is  submitted  that  under  the  terms  of  the  policy,  the  transfer 
by  Tufts  *to  the  plaintiff  rendered  it  void.  The  fact  that  he 
still  retained  an  insurable  interest  in  the  property  to  the 
amount  of  the  policy,  does  not  make  the  transfer  any  less  a 
Tiolation  of  the  policy.  The  assignment  of  any  part  of  the 
property  insured  vitiates  th'e  contract.  (Palmer,  J.  Must  you 
not  shew  that  a  part  of  the  insurable  interest  which  is  covered 
by  the  policy,  has  been  transferred  ?)  The  words  of  the  policy 
are  not  **  a  part  of  his  interest  assured,"  but  any  part  of  the 
4issured's  interest  **  in  the  property  insured."  The  parties  have  a 
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^887.        right  to  make  their  contract  and  fix  its  terms,  and  the  only 
Pbitchard  daty  of  the  Court  is  to  construe  it.    The  interest  in  the  pro- 
Mbrchants    P^^^y  insured  means  the  corpus  of  the  property  mentioned  in 
Mabtoe      the  body  of  the  policy.     The  words  "  interest "  and  "  property  '^ 
are  used  in  contradistinction.    The  interests  of  part  owners 
are  entirely  distinct.    They  are  not  partners,  and  the  cases 
that  refer  to  assignments  to.  partners  do  not  apply.     Even  if 
the  transfer  by  Tufts  was  only  in  the  nature  of  a  mortgage^ 
it  would  be  covered  by  the  words  of  the  policy.     The  words- 
referring  to  transfer  are  "  by  sale  or  otherwise."     Under  the 
Merchant   Shipping   Act  the  mortgagee  is  treated  as  owner. 
Lawo*ence  v.  Holyoke  Ins.  Co.  (1) ;  Edes  v.  Hamilton  Mutual 
Ins.  Co.  (2) ;  Gaskin  v.  Phoenix  Ins.  Co.  (3). 

Armstrong,  contra.  The  words  of  the  policy  being  chosen 
by  the  company,  and  being  words  of  forfeiture,  must  be  con- 
strued strictly,  and  as  strongly  as  possible  against  the  company. 
The  evidence  shows  that  the  assignment  of  the  shares  was  by 
way  of  mortgage,  and  the  interest  of  Tufts  would  practically 
remain  as  when  the  policy  was  effected.  The  provision  in  the 
policy  is  only  directed  against  an  absolute  assignment.  The^ 
words  "  or  otherwise  "  are  not  applicable  to  case  of  mortgage^ 
but  to  an  absolute  assignment  other  than  by  sale,  as  where 
transferred  by  operation  of  law.  The  assignment  to  the  Bank 
which  was  assented  to  by  the  Company,  would  amount  to  a. 
notice  of  the  position  the  shares  were  in  at  that  time.  Any- 
thing less  than  an  absolute  assignment  would  not  amount  to  a. 
breach  of  the  condition.  See  Kinn^rsley  v.  Orpe  (4) ;  Locke  v. 
North  AmeHcan  Ins.  Co.  (5). 

Barker,  Q.  C,  on  the  same  side.  This  being  a  contract  by 
the  Company  and  drawn  by  themselves,  it  must  be  con- 
strued most  strictly  against  them :  Notman  v.  Anchor  Asstir- 
ance  Co.  (6);  Fowkes  v.  Manchester  Life  Assuran/^e  Co.  (7)^ 
Where  there  is  an  exception  it  must  be  construed  strictly 
against  the  party  for  whose  benefit  it  is  made,  and  in  order,  if 
possible,  to  prevent  a  forfeiture.  Leake  on  Contracts  229-233. 
As  to  the  meaning  of  the  word  "  interest "  in  this  policy,  se& 

(1)  1 1  Allen  SS7.  (4)  1  Tkmg.  56.  («)  4  a  B.,  N.  8.  476. 

(2)  3  Allen  362.  (5)  13  Masi.  61.  (7)  8  B.  4  S.  917. 

(3)  6  All.  429. 
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Peters  v.  Sovereign  Fire  Ins.  Co.  (1) ;  Jackson  v.  Massachusetts       1887. 
Mutiud  Fire  Ins,  Co.  (2) ;  Sands  v.  The  Standard  Ins,  Co.  (3);    Pbitchakd 
Crusoe  v.  Bugby  (4) ;    Doe  deni.  Ooodbehere  v.    Beva^  (5) ;  mbbotants 
Croft  V.  Lvmdey  (6);  Hitchcock  v.  North   Western   Ins.  Co. 
(7);  Shepherdv.  Union  Mutv/d  Fire  Ins.  Co.(S).    Upon  prin- 
eiple,  this  condition  would  not  have  reference  to  an  assign- 
ment from  one  part-owner  to  another  part-owner,  but  would 
only  have  reference  to  an  absolute  assignment  to  an  outsider. 
It  is  immaterial  to  the  Company  ho  long  as  the  shares  remain  in 
the  same  owners. 

Wddon,  Q.  C,  in  reply.  The  owners  of  a  vessel  are  not 
tenants  in  common,  but  independent  part-owners.  To  hold 
that  an  assignment  from  one  part-owner  of  his  interest  to  an- 
other part-owner,  would  not  be  a  breach  of  the  policy,  would 
have  the  effect  of  defeating  the  clause  which  provides  that  in 
case  of  loss  the  amount  of  the  premium  note,  and  all  other  in- 
debtedness of  the  assured  to  the  Company,  shall  be  first  de- 
ducted. 

Cur.  adv.  vult. 


The  following  judgments  were  now  delivered  : — 

Palmer,  J.  Tliis  was  an  action  on  a  marine  policy  of  insur- 
ance on  the  schooner  "Autumn  Leaf,"  effected  by  the  plaintiff 
for  the  benefit  of  himself  and  one  Tufts,  each  of  them  being  the 
registered  owner  of  one-half  of  such  vessel.  There  was  the 
following  clause  in  the  policy : — 

'*  The  interest  of  the  assured  in  this  policy  or  any  part  thereof,  or 
in  the  property  hereby  insured,  or  any  part  thereof,  is  not  assignable 
without  the  consent  of  the  company  in  writing,  and  in  case  of  trans- 
fer or  termination  of  any  such  interest  of  the  insured,  either  by  sale 
or  otherwise,  without  such  consent,  this  policy  shall  from  thenceforth 
be  void  and  of  no  effect ;  and  no  assignment  or  transfer  shall  in  any 
case  relieve  the  insured  on  property  hereby  insured,  from  any  or  all 
the  conditions  herein  expressed,  or  a  violation  of,  or  non-compliance 
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with,  any  of  such  conditions,  either  by  the  assignee  or  assignor,  before 
or  after  the  assignment,  shall  vitiate  this  policy." 

Afterwards,  and  before  the  loss,  Tufts  gave  to  the  plaintiff 
an  absolute  bill  of  saJe  in  the  form  of  the  Merchant  Shipping 
Act,  of  one-eighth  of  the  vessel,  which  was  duly  registered. 
Tufts,  who  was  a  witness  on  the  trial,  swore  that  this  was  given 
as  security  for  advances  made  by  the  plaintiff  to  him  in  fitting 
out  the  vessel.  The  plaintiff  afterwards  mortgaged  the  whole 
5-8ths  then  standing  in  his  name  to  the  Halifax  Banking 
Company ;  and  the  sole  question  in  the  case,  not  disposed  of  at 
the  argument,  is :  whether  this  was  such  a  transfer  or  termina- 
tion of  the  interest  of  the  assured,  as  would  make  the  policy 
void  by  virtue  of  the  clause  referred  to. 

In  the  case  of  Peters  v.  The  Sovereign  Fire  Instirance  Co., 
heard  before  me  in  Equity,!  delivered  the  following  judgment: — 

This  is  a  special  case.  The  material  facts  are :  that  Peters 
&  Sutherland,  dealers  in  boots  and  shoes  in  St.  John,  effected  a 
policy  of  insurance  against  fire  for  a  year  on  their  stock,  and 
one  of  the  conditions  of  such  policy  was :  "  That  if  the  property 
insured  was  assigned  without  the  written  consent  of  the 
company,  at  the  head  office,  indorsed  thereon,  signed  by  the 
secretary  or  the  assistant  secretary  of  the  company,  that  the 
policy  should  thereby  become  void,  and  all  liability  of  the 
company  should  thenceforth  cease ;"  but  that  condition  did  not 
apply  to  change  of  title  by  succession,  or  by  the  operation  of 
law,  or  by  reason  of  death. 

Peters  &  Sutherland  gave  a  bill  of  sale  by  way  of  mortgage 
to  the  plaintiff,  to  secure  their  indebtedness  to  him  on  their 
whole  stock,  and  assigned  the  policy  to  him,  after  which  the 
stock  was  destroyed  by  fire.  It  is  agreed  by  the  special  case 
that  if  the  giving  of  the  said  mortgage  avoids  the  policy,  I  am 
to  give  judgment  for  the  defendants  with  costs;  but  if  it  did 
not,  then  I  was  to  give  judgment  for  the  plaintiff  for  $2,000, 
interest  and  costs.  There  is  no  pretence  that  the  company 
gave  any  consent,  and  therefore  the  only  question  in  the  case 
is,  whether  the  property  has  been  assigned.  It  is  a  clear  rule 
of  construction  that  the  words  of  this  condition  are  to  be  con- 
strued strictly  against  the  company,  both  because  it  works  a 
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forfeiture,  and  because  they  are  the  words  of  the  company        1887. 
themselves ;  so  that  if  the  words  are  capable  of  two  meanings,    Pritghard 
I  am  bound  to  give  them  that  which  would  not  void  the  mbbotants 
instrument,  and  not  that  which  would.     It  follows  that  the      Marine 
only  question  is,  what  is  the  meaning  of  the  words  "  property  *,     * 

insured  ?"  I  think  they  may  fairly  mean  the  insurable  interest  i*^^  '^• 
in  the  subject  insured ;  that  certainly  is  what  is  insured,  and 
such  interest  is  property.  In  the  case  of  Rogers  v.  Kennay  (1), 
it  was  decided  that  the  meaning  of  the  word  "  property  "  in  a 
plea,  meant  any  interest  in  the  goods.  In  the  case  of  Qweens- 
bury  Industrial  Society  v.  Pickles  (2),  Chief  Baron  Pollock 
said :  "  The  word  *  property '  may  well  be  understood  to  mean 
all  rights  which  the  trustees  held  in  trust  for  the  society, 
whether  then  existing  complete  in  them,  or  such  as  would 
subsequently  accrue  by  virtue  of  a  then  existing  title";  and 
Bramwell,  B.,  said  that  "  property  "  was  not  a  term  of  art,  but 
a  common  English  word  which  must  be  understood  in  an  ordin- 
ary sense,  and  any  ordinary  man  would  certainly  think  it  strange 
if  he  were  told  that  a  debt  due  to  him  were  not  property.  So 
here,  I  should  think  it  strange  if  it  was  intended  to  forbid  not 
a  transfer  only  of  all  interest  in  the  stock,  but  also  to  forbid 
the  mortgaging  of  it,  that  the  latter  was  not  plainly  stated. 
I  am  not  aware  of  any  English  case  defining  the  meaning  of 
the  word  "  property,"  when  used  in  a  policy  of  insurance,  but 
the  following  American  cases  shew  that  in  the  United  States 
the  Courts  have  defined  the  words  "  property  insured  "  to  mean 
the  insured's  insurable  interest  in  the  goods  or  other  thing 
insured,  when  used  in  an  insurance  policy.  Whiton  v.  Old 
Colony  Insurcmce  Company  (3) ;  Holbrook  v.  brown  (4) ;  Wig- 
gin  V.  Mercantile  Insurance  Company  (5) ;  Locke  v.  North 
Americcm  Insurance  Company  (6) ;  Tyler  v.  jEtna  Insurance 
Company  (7). 

Then,if  the  property  insured  is  the  insured's  interest,  was  that 
asrigned  by  the  mortgage?  It  is  apparent  that  the  insured 
had  jost  as  much  insurable  interest  in  the  subject  insured 
after  the  mortgage,  as  he  had  before  he  gave  it;  for  the  mean- 


m  90.8.502.  (4)2Mus.: 
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(7)  12  Wend.  607:  16  Wend.  886. 
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ing  of  insurable  interest  is,  that  the  insured  is  so  situated  with 
referenee  to  the  subject  insured,  that  he  will  lose  if  it  is  lost. 
2  W.  Bl.  766, 1  Camp.  20, 1  Doug.  56,  and  5  Vesey  258,  shew 
that  a  le&se  cannot  be  said  to  be  assigned  unless  the  lessor's 
whole  interest  is  parted  with.  The  property  iasured  can,  I 
think,  be  only  said  to  be  assigned  when  the  interest  of  the 
insured  in  the  property  insured  is  transferred.  May,  in  his 
work  on  Insurance,  section  381,  says:  " No  transfer  of  interest 
will  work  a  forfeiture  under  the  clause  contained  in  a  policy 
forbidding  a  transfer  of  the  interest  of  the  assured  in  the 
property  insured  thereby  without  the  written  consent  of  the 
company,  which  does  not  deprive  the  assignee  of  all  insurable 
interest,  as  to  prevent  him  recovering  on  the  policy  for  his 
benefit  if  that  clause  was  not  contained  in  it.  To  take  away 
the  cause  of  action  in  one  case,  and  to  render  void  the  policy 
in  the  other,  equally  require  a  ti  ansfer  or  termination  of  the 
entire  insurable  interest.  So  long  as  the  insured  retains  such 
an  interest  that  he  may  sustain  loss,  the  policy  protects  that 
interest."  If  this  is  a  correct  exposition  of  the  law,  and  I  think 
it  is,  for  the  reason  I  have  before  given,  then  it  is  clear  that 
Peters  &  Sutherland  (the  insured  in  this  case)  did,  notwith- 
standing the  mortgage,  retain  such  an  interest  that  they  might 
suffer  loss  by  the  loss  of  the  goods ;  for  if  they  had  not  been 
burned,  they  would  have  been  sold,  and  the  proceeds  must 
have  been  applied  to  the  payment  of  their  debt  to  the  plaintiff. 

It  follows  that  I  must  give  judgment  for  the  plaintiff  for 
$2,000,  interest  and  costs,  (interest  to  be  charged  till  paid). 

That  case  was  aflSrmed  by  the  Supreme  Court  of  Canada,  (see 
12  Can.  S.  C.  R.  33)  and  notwithstanding  the  dicta  of  Sir  Wm. 
Ritchie,  C.  J.,  in  criticising  the  language  used  by  me  in  that 
judgment,  as  to  what  was  meant  by  the  words  "  property  in- 
sured," and  with  all  due  deference  to  that  learned  Judge,  I  still 
think  I  was  clearly  right  in  the  interpretation  I  gave  of  those 
words,  and  that  the  learned  Judge  himself  put  this  beyond  con- 
troversy when  he  stated,  as  he  did,  at  page  36  of  that  report,  as 
follows :  "  That  learned  Judge  (referring  to  myself)  says  that 
they  (the  words  '  property  insured,*)  may  fairly  mean  the  in- 
surable interest  in  the  subject  insured.  That,  certainly,  is 
what  is  insured,  and  such  interest  is  property."     If  this  is  so, 
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it  follows  that  this  is  all  that  is  insured ;  and  if  any  person  other        1887. 
than  the  insured,  had  any  property  or  interest  in  the  goods,    Pbitchabd 
that  also  would  be  property,  but  it  would  not  be  "  property  mkeotawto 
insured,"  because  such  property  clearly  was  not  insured.     If      Mamnb 

this  is  so,  is  it  not  beyond  controversy  that  the  latter  could         J ' 

not  be  included  in  the  words  "  property  insured  V  and  all  that  ***^;^'- 
would  be  included  would  be  the  first.  I  cannot  conceive  how 
•any  larger  meaning  could  be  given  without  including  the  pro- 
perty of  persons  in  goods,  other  than  the  property  of  the  insured, 
•and  if  it  did  so,  it  would  follow  that  if  such  other  persons 
made  an  absolute  assignment  of  their  interest  therein,  the 
policy  would  be  void ;  for  this  would  be  a  change  of  title  to  the 
property  insured.  As  to  the  clauses  in  the  policy  referred  to 
by  that  learned  Judge,  the  fii-st  is  the  one  that  says  "  on  the 
following  property,"  their  stock  of  boots, etc., but  this  is  preceded 
by  a  statement  that  the  Company  insures  Peters  &  Sutherland 
against  loss  and  damage  by  fire — Peters  &  Sutherland  alone  were 
insured  against  loss  or  damage  to  the  property — their  stock  of 
boots,  etc.,  that  is,  boots,  etc.,  which  were  their  property.  It  is 
Uieir  loss  alone  that  is  to  be  made  good.  Surely  this  language  is  at 
least  as  applicable  to  the  idea  of  the  property  insured  being  only 
Peters  &  Sutherland's  interest  in  these  goods,  as  it  is  to  the 
goods  themselves  irrespective  of  such  interest ;  and  so  far  from 
the  clause  in  the  concluding  part  of  the  condition,  which  is  as 
as  follows :  "  But  this  condition  does  not  apply  to  a  change  of 
title  by  suo^ession,  by  operation  of  law,  or  by  reason  of  death," 
tending  to  shew  that  what  was  meant  by  the  words  *'  property 
insured  "  was  the  goods,  the  subject-matter  of  the  insurance, 
and  not  merely  the  property  or  interest  of  the  insured  in  it. 
If  it  were  not  for  such  decided  dicta  of  so  learned  a  lawyer  as 
Sir  William  Ritchie,  I  would  have  thought  such  a  clause  would 
be  about  as  conclusive  a  reason  to  shew  that  it  was  not  such 
Bubject-matter,  but  only  the  interest  of  the  insured  in  it  that 
was  intended,  as  could  well  be  conceived ;  would  it  not  be 
absurd  that  a  change  of  title  of  the  insured's  whole  interest  in 
the  goods  should  not  avoid  the  policy  merely  because  some 
other  person  had  some  interest  therein  which  he  had  not  as- 
signed. It  says,  "change  of  title."  What  can  it  mean  if  not 
change  of  interest  of  the  insured  in  the  goods  ?    Surely  not 
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1887.  any  change  of  title  of  any  other  person  over  whom  the  insured 
Pbttchard  would  have  no  control  ?  Probably  the  whole  confusion  of 
Mkrctakts   W®*^  ^^  arisen  in  consequence  of  the  word  "  property  **  being- 

Marine      commonly  used  as  the  equivalent  for  anything  in  which  a  per- 
_1_  '      son  can  have  property,  or  proprietary  rights,  instead  of  its  pri- 

^*^^^^'  mary  meaning,  that  is  a  right  in  such  a  thing ;  but  the  latter 
is  the  primary  meaning,  and  it  appears  to  me  that  when  the 
words  "  property  insured ''  are  used,  and  it  is  admitted  that 
all  that  is  insured  is  the  insured's  property  in  the  goods,  it 
would  be  doing  violence  to  every  principle  of  construction  to  con-- 
strue  such  words  to  mean  the  things  themselves,  rather  than 
the  interest  or  property  of  the  insured  in  such  things;  and 
some  consideration,  is  I  think,  due  to  the  fact  that  such  clauses 
in  insurance  policies  are  common,  and  are  usually  worded  as 
the  one  is  in  the  present  case,  the  "  interest "  of  the  insured,  in- 
stead of  the  property  insured  as  in  the  case  referred  to.  I 
think,  however,  they  are  intended  to  convey  the  same  mean- 
ing. I  do  not  wish  to  offer  an  opinion  that  the  word  "  property" 
is  not  sometimes  used  in  policies  to  denote  the  goods 
themselves;  but  where  that  word  is  used,  whether  it  has  that 
meaning  depends  upon  the  context,  and  when  the  two  words 
"  property  insured  "  are  used  together,  and  there  are  no  qualify- 
ing words,  they  clearly  mean  the  property  insured,  in  the  goods 
and  nothing  more. 

For  the  reasons  given  in  the  case  referred  to,  I  think  there 
was  evidence  that  there  was  not  any  transfer  or  termination 
of  the  interest  of  the  insured,  or  of  any  part  thereof ;  and  that 
the  policy  is  not  void  for  that  cause.  At  most,  under  the 
evidence  it  was  a  case  for  the  jury,  and  they  having  found  for 
the  plaintiff,  the  verdict  ought,  I  think,  to  stand.  A  new  trial, 
as  well  as  a  nonsuit,  was  moved  for ;  but  no  grounds  except 
those  for  the  nonsuit  were  taken  or  argued  before  us,  though 
additional  grounds  were  stated  in  the  notice ;  and  therefore,  I 
think  we  are  not  called  upon  to  consider  them.  The  result 
will  be  that  I  think  the  rule  ought  to  be  discharged. 

EiNO,  J.  The  ground  of  the  motion  for  nonsuit  is  that 
the  policy  became  void  by  the  assignment  by  Tufts  to  Pritchard 
of  the  8-64ths,  without  the  consent  in  writing  of  the  company  ; 
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and  ihe  first  qaestion  is  as  to  the  meaning  of  the  condition.       ^^<^' 
It  was  amongst  other  things  contended  for  the  plaintiff  that    Pritchabd 
the  condition  does  not  apply  to  an  assignment  by  one  co-owner  mkb^ahts 
to  another,  where  both  are  insured  by  the  policy.    In  the  case     Makm 
of  an  assignment  by  one  joint-owner  of  goods  insured  against        J^  ' 
fire,  to  another  joint-owner,  the  authorities  in  the  United  States      ^^^t^- 
are  conflicting  as  to  the  effect  upon  such  a  transaction  of  a 
condition  similar  to  this,  and  the  cases  are  collected  in  Wood 
on  Fire  Insurance,  at  page  559 ;  but  these  shares  in  the  vessel 
here  were  not  owned  jointly  by  Fritchard  and  Tufts,  each 
owned  thirty-two  shaves,  and  Tufts  transferred  eight  of  his 
shares  to  Fritchard,  and  this  would  be  within  the  words  of  the 
condition  which  prohibit  the  assignment  of  the  interest  of  the 
assured  *'in  any  part"  of  the  property  insured  from  being 
assigned  without  the  consent  in  writing  of  the  company.    The 
words  •*  the  property  hereby  assured  or  any  part  thereof,"  in  a 
marine  policy  on  a  ship,  are  specially  suited  to  the  transfer  of  a 
portion  of  the  shares  insured.    When  Fritchard  effected  the 
insurance  ''for  whom  it  may  concern,"  the  interests  assured 
were  the  interests  of  the  persons  for  whom  he  was  in  fact 
acting,  to  the  extent  that  such  persons  had  at  the  time  an 
insurable  interest  in  the  vessel,  that  is  to  say,  in  this  case  the 
interest  of  Tufts  in  32-64ths  and  the  interest  of  Fritchard  in 
S2-64th,  and  if  Tufts  afterwards  assigned  any  of  his  shares  to 
Fritchard,  this  would  be  an  assignment  of  the  interest  of  the 
assured  in  a  part  of  the  insured  property,  within  the  meaning 
of  the  condition.    An  action  lies  at  the  suit  of  the  agent  or 
other  person  in  whose  name  the  insurance  was  effected ;    Prov- 
incial Inswrance  Covipcmy  of  Ccmada   v.  Leduc  (1);   the 
interest  being  alleged  according  to  the  facts. 

Next  as  to  the  meaning  of  the  word  assignment  in  the  condi- 
tion :  The  case  of  The  Sovei'eign  Fireivs,  Co.  v.  Peters  decides  that 
in  such  a  condition  the  word  "  assignment "  does  not  include  an 
assignment  b}'  way  of  mortgage.  The  condition  in  that  case  was 
as  follows :  **  If  the  property  insured  is  assigned  without  the 
written  consent  of  the  Company  at  the  head  office,  indorsed 
hereon,  signed  by  the  secretary  of  the  Company,  this  policy 

(1)  L.  R.  6  P.  C.  924. 
VoL  XXVI  N.  B  Repoiti.  16 


Digitized  by 


Google         — 


242 


NEW  BRUNSWICK  REPORTS. 


[vol. 


^S87.        shall  thereby  become  void,  and  all  liability  of  the  Company 


Iks.  Co. 

King,  J. 


Fbttchabd  shall  thenceforth  cease ;  but  this  condition  does  not  apply  to 
llKR^iisuLSTs  change  of  title  by  succession,  or  by  the  operation  of  law,  or  by 
Marine      reason  of  death." 

In  Jackson  v.  Mass.  Mutnal  Co,  (1),  the  principle  is  thus 
expressed:  "A  transfer  by  the  insured  by  way  of  mortgage 
may  create  a  new  insurable  interest  in  another,  but  this  does 
not,  under  the  general  rule  of  insurance,  divest  the  mortgagor 
of  such  an  estate  as  is  requisite  to  sustain  his  previous  insur- 
ance, and  the  Court  are  of  opinion  that  this  principle  was  not 
intended  to  be  changed  by  the  condition  to  the  pplicies  made 
by  the  defendants,  and  that  a  policy  effected  while  the  whole 
interest  is  in  the  assured,  is  not  vacated  by  a  conveyance  in 
mortgage."  The  insurable  interest  in  property  being  that 
which  is  sought  to  be  protected  against  loss  by  the  contract  of 
insurance,  a  condition  against  alienation  is  not  to  be  construed 
to  deprive  the  assured,  who  continues  to  possess  the  same  insur- 
able interest,  of  the  protection  of  his  policy  unless  the  words 
of  the  condition  clearly  have  this  effect.  It  was  contended  for 
the  defendants  that  the  words  ''  transfer  either  by  sale  or  other- 
wise "  extend  to  the  case  of  mortgage ;  but  in  the  case  of  Sands 
V.  Standard  Insurance  Go.  (2),  it  was  held  that  the  words  "  or 
otherwise  "  simply  point  to  an  absolute  assignment  otherwise 
than  by  sale,  as  for  example  by  gift  or  devise — and  this  appears 
to  be  the  proper  construction  of  the  words. 

Then  as  to  the  facts :  The  assignment  of  the  eight  shares 
by  Tufts  to  Pritchard,  as  appearing  on  the  Register,  is  by 
absolute  bill  of  sale,  and  Pritchard  (whose  evidence  had  been 
taken  before  the  trial,  and  who  was  at  the  time  absent)  says 
that  he  bought  the  one-eighth  at  the  same  rate  as  be  had  paid 
for  the  32-64ths — ^but  Tufts  in  his  evidence  says,  on  cross- 
examination,  that  he  gave  Pritchard  a  bill  of  sale  for  eight 
more  shares  (the  shares  in  question)  to  secure  him  for  the 
outfit. 

The  evidence  to  support  the  forfeiture  relied  upon  by  de- 
fendants, being  thus  not  certain,  it  was  not  a  case  where  the 
defendants  were  entitled  to  a  nonsuit;  and  as  no  point  was 
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argued  before  us  other  than  the  motion  for  a  nonsuit,  the  rule        1887. 
must  be  refused.  "pmtchIriT 

V, 

Fraseb,  J.    I  concur  in  the  result  reached  by  my  learned  ^SSi^^ 
brother  Palmer,  and  think  the  verdict  should  not  be  dis-      ^s.  Co. 
tarbed.  King,  j. 

Allen,  C.  J.  I  am  unable  to  distinguish  this  case,  in  prin- 
ople,  from  the  Sovereign  Fire  In^ararice  Co.  v.  Peters  (1), 
where  it  was  held  that  the  word  "assignment"  in  a  clause, 
not  varying  materially  from  the  clause  or  condition  on 
which  the  question  arose  in  this  case,  meant  an  absolute 
assignment  of  the  property  insured,  conveying  all  the  interest 
of  the  assured  ;  and  did  not  apply  to  an  assignment  by  way  of 
mortgage,  which  left  an  insurable  interest  in  the  property  in 
the  mortgagor. 

I,  therefore,  think  the  verdict  was  right. 

Wetmore  and  Tuck,  JJ.,  took  no  part. 

Motion  refased. 


a)lS0hiL8.C.B«p.8& 
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1886.  JARDINE  v.  VAUGHAN,  bt  au 

Qttober  .  ^^^^y  practice-'AmendmerU  of  BWr—Ex  parte  order— £fU%Uing 
affidavits  after  order  to  amend — Conaol,  Statutes  cap,  ^P,  sec, 
36 — Application  to  dismiss  cause — Power  of  Judge  to  grant  far- 
titer  tims — Conditions  imposed — Act  45  Vic,  cap.  8,  see,  4,  a/ppU- 
cation  of. 

The  practice  of  the  Conrt  of  Chancery  in  England  prior  V>  23rd  March,  183d, 
having  been  adopted  in  this  Province,  an  ex  parte  order  to  amend  a  Bill  in 
Equity  cannot  be  made  after  the  expirati(m  of  aiz  weeka  fvom  the  fi^ng  of  % 
Bumcient  answer. 

An  ea;  parte  order  to  amend  by  adding  a  defendant,  made  after  that  time,  is  a 
nulUty,  fmd  affidavits  made  for  the  piirpoae  of  applying  to  rosoind  the  order 
shonld  be  entitled  in  the  original  cause. 

An  application  under  Gonsol.  Statutes  cap.  49  sec  36,  to  dismiss  a  cauae  be- 
cause the  plaintilf  had  nqt  filed  a  replication  tp  ^e  4efepdi|iit's  answer,  or 
proceeded  to  hearing  on  bill  and  answer,  having  been  made  on  the  S^th 
'March,  and  adjoumMl  till  May,  is  not  affected  by  the  Act  45  Vie.  cap.  a,  see. 
4,  passed  on  the  6th  ApriL 

Where  such  an  application  is  made  to  the  Judge  in  Bqui^,  fmd  he  grants  far- 
ther time  to  the  plaintiff  to  file  a  replication,  he  may  impoee  as  one  of  tiie 
terms  of  such  extension  of  time,  the  payment  of  the  costs  ordered  hj  another 
Judge  on  setting  aside  the  irregular  ex  parte  qxder  to  amend  the  bilL 

An  offer  by  the  plaintiff's  solicitor,  made  after  obtaining  the  ex  parte  order  to 
amend  the  bilt  to  pay  the  costs  of  the  notice  of  motion  to  dismiss  the  bill 
(which  was  then  penaing)  is  no  answer  to  the  application  to  dismiss. 

If  the  order  to  amend  had  been  regularly  made  and  served  before  the  notice  of 
the  motion  to  dismiss  the  bill,  and  the  costs  of  the  notice  had  been  tendered 
to  the  defendant's  solicitor,  he  would  not  be  entitied  to  such  costs  on  his  ap- 
plication to  diBmiss. 

Where  it  is  sought  to  disqualify  a  Judffe  from  hearing  a  cause  on  the  ground 
that  one  of  hia  relatives  is  interesteo,  which  is  denied  by  the  opposite  party, 
and  is  not  within  the  knowledge  of  the  -ludge,  facts  to  establiui  such  int^ 
est,  or  from  which  it  may  be  inferred,  must  be  sworn  to — a  mere  statement 
of  b<dief  of  his  interest  is  insufficient. 

In  this  case  two  appeals  were  taken,  one  from  the  decision 
of  His  Honor  the  Chief  Justice,  sitting  in  Equity,  rescinding  an 
ex  parte  order  which  he  had  previously  made  allowing  the 
plaintiff  to  amend  his  bill  by  adding  another  defendant;  and 
the  other  from  the  decision  of  His  Honor  the  Judge  in  Equity 
directing  as  to  the  terms  on  which  plaintiff  should  have  leave 
to  file  a  replication,  and  ordering  that  the  plaintiffs'  bill  be  dis- 
missed on  his  failure  to  comply  with  the  terms  imposed. 

The  pleadings  and  facts  as  well  as  the  grounds  of  appeal  are 
so  fully  set  out  in  the  judgment  of  the  Court  that  it  is  un- 
necessary to  state  them  here. 
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April  10, 17, 18,  1888*     McLean  argued  for  the  appellant       18^- 
and  Jabdinr 

C.  A.  Palmer,  tot  the  respondents.  Vauo'hak. 

Ottr.  adv.  vult 

The  judgment  of  the  Court  (Wetmore,  Kino  and  Feaser, 
JJ.,)  was  now  delivered  by 

Fraser,  J.  The  plaintiff  filed  his  bill  to  set  aside  the  sale 
of  the  schooner  "Antasia  F."  which  had  been  made  by  the 
defendants  as  mortgagees  of  the  schooner  under  a  mortgage 
to  them  from  the  plaintiff*,  and  also  praying  for  an  account 
of  the  profits  and  earnings  of  the  schooner  from  the  time  of  the 
sale,  and  that  accounts  between  plaintiff*  and  defendants  might 
be  taken,  and  for  relief  generally.  The  defendants  put  in  a 
joint  answer  which  was  excepted  to,  whereupon  they  put  in  an 
amended  joint  answer,  which  the  plaintiff^s  solicitor  accepted, 
and  withdrew  the  exceptions  to  the  original  answer. 

The  amended  answer  was  filed  on  the  3rd  December,  1881. 
On  the  13th  March,  1882,  notice  of  motion  with  copy  of  affi- 
davits for  dismission  of  the  plaintiff's  bill  for  want  of  a 
replication,  was  served  on  the  solicitor  for  the  plaintiff: 

On  the  2l8t  March,  1882,  the  plaintiff^s  solicitor  presented  a 
petition  to  the  learned  Chief  Justice,  praying  for  leave  to 
amend  the  bill  by  making  Charles  A.  Palmer  a  defendant,  but 
not  requiring  any  further  answer  from  the  defendants  who 
had  already  answered ;  and  His  Honor  under  the  same  date 
made  his  order  ex  parte  that  the  plaintiff  be  at  liberty  to 
amend  his  said  bill  without  costs,  by  making.  Mr.  Charles  A. 
Calmer  defendant  thereto,  in  addition  to  the  above  defendants, 
with  apt  words  to  charge  him,  amending  the  defendants'  copy 
of  the  said  bill,  the  Said  plaintiff  undertaking  to  amend  within 
three  weeks  from  the  date  of  the  order.  On  the  11th 
Apiil,1882,His  Honor  the  Chief  Justice,  on  affidavits  being  read, 
granted  his  summons  returnable  the  18th  April,  to  shew  cause 
why  his  ex  parte  order  to  amend  should  not  be  set  aside, 
rescinded,  or  varied,  with  costs ;  and  on  the  27th  April,  after 
having  heard  the  parties  and  considered  their  affidavits,  made  an 
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^^^'  order  setting  aside  with  costs  his  order  of  the  21st  March 
Jardzne  giving  liberty  to  the  plaintiff  to  amend  his  bill. 
Vauohan.  The  learned  Chief  Justice  says  in  delivering  his  judgment : 
''  I  think  the  amendment  in  this  cause  should  not  have  been 
made  ex  parte,  considering  the  state  of  the  cause.  It  is  very 
obvious  from  what  is  stated  in  the  affidavits,  and  from  the 
examination  of  the  bill  and  answer,  that  the  addition  of  Mr. 
Charles  A.  Palmer  as  a  defendant,  will  necessarily  involve 
material  changes  in  the  answer  of  the  present  defendants 
It  would  be  most  unjust  therefore  to  them,  to  allow  an  amend- 
ment in  the  terms  granted  by  my  order  made  on  the  21st  March 
last.     I  must  therefore  rescind  that  order  with  costs." 

The  motion  to  dismiss  the  bill  for  want  of  a  replication  was 
made  before  the  Judge  in  Equity  on  the  28th  March,  1882» 
when  the  order  of  the  learned  Chief  Justice  allowing  the 
amendment  of  the  bill  was  produced. 

As  Mr.  Charles  A.  Palmer,  who  was,  under  such  order,  to  be 
made  a  defendant,  was  a  son  of  the  Judge  in  Equity,  the  latter 
adjourned  the  further  hearing  of  the  application  to  dismiss  the 
bill  until  he  could  ascertain  whether  Mr.  Charles  A.  Palmer 
had  any  interest  in  the  matter,  and  until  the  defendants  had 
an  opportunity  to  apply  to  the  Chief  Justice  to  set  aside  his 
order. 

On  the  29th  April,  1882,  notice  was  given  by  the  Judge  in 
Equity  that  he  would  hear  the  defendants'  application  to  dis- 
miss the  bill  for  want  of  a  replication,  on  the  6th  May,  1882,  and 
on  the  9th  day  of  May,  1882,  after  hearing  counsel  for  both 
plaintiff  and  defendants,  the  Judge  in  Equity  did  order  that 
the  plaintiff  have  leave  to  tile  a  replication  on  his  undertaking  to 
answer  the  defendants'  interrogatories  (if  any)  within  fourteen 
days  from  the  service  thereof,  and  to  set  the  cause  down  for 
hearing  within  thirty  days  from  the  service  of  the  plaintiff's 
answer  to  such  interrogatones  (if  any) ;  and  also  on  his  under- 
taking to  pay  the  costs  of  that  motion,  and  of  the  application 
to  set  aside  the  order  made  by  His  Honor  the  Chief  Justice 
giving  the  plaintiff  leave  to  amend  his  bill  and  to  add  Charles 
A.  Palmer  as  a  party  defendant ;  said  costs  to  be  paid  within 
ten  days  from  the  taxation  thereof, — ^failing  in  this,  that  the 
plaintiff's  bill  stand  dismissed  with  costs. 


Digitized  by 


Google 


XXVI.]  NEW  BRUNSWICK  REPORTS.     *  247 

The  solicitor  for  the  plaintiff  has  filed  two   appeals :   one         ^8S6. 
against  the  order  of  the  Chief  Justice  made  on  the  27th  April,     Jabdiks 
1882,  setting  aside  his  own  ex  parte  order  allowing  the  plaintiff    vauohan. 
to  amend  iiis  bill  by  making  Mr.  Charles  A.  Palmer  a  defend- 
ant ;  the  other  appeal  against  the  order  above  referred  to,  made 
on  the  9th  May,  1882,  by  the  Judge  in  Equity. 

The  grounds  of  appeal  against  the  order  of  the  Chief  Justice 
resolved  themselves  substantially  into  two:  1st,  That  the 
affidavits  used  on  the  application  for  the  summons  to  set  aside 
the  order  were  improperly  entitled ;  and  2nd,  That  the  order 
to  amend  by  adding  Mr.  Charles  A.  Palmer  as  a  defendant  v 

could  be,  and  was,  rightly  made  ex  paHe, 

The  affidavits  used,  were  those  of  Mr.  Charles  A  Palmer  and 
Lorenzo  Henry  Vaughan,  arid  were  entitled  in  the  original, 
bat  not  in  the  amended  cause.  The  bill  was  amended  on  the 
10th  April,  1882,  by  making  Mr.  Charles  A.  Palmer  a  party 
defendant,  and  on  the  11th  April  the  Chief  Justice  granted 
his  summons  to  rescind  his  order  to  amend.  Mr.  Charles  A. 
Palmer's  affidavit  was  sworn  to  on  the  8th  April,  two  days 
before  the  amendment,  and  Mr.  Lorenzo  Henry  Vaughan's 
affidavit  on  the  10th  April,  the  same  day  as  that  on  which  the 
amendment  was  made.  A  copy  of  the  order  of  His  Honor  the 
Chief  Justice,  granting  leave  to  amend,  was  served  on  Mr. 
Charles  A.  Palmer,  the  solicitor  for  the  Yaughans,  on  the  24th 
March,  and  at  the  time  of  such  service,  Mr.  McLean,  one  of  the 
plaintiff's  Rolicitors,  offered  to  pay  Mr.  Palmer  the  costs  of 
the  motion  then  pending  to  dismiss  the  bill  for  want  of  pro- 
secution, but  Mr.  Palmer  refused  to  take  said  costs. 

In  1  Smith's  Ch.  Prac,  297,  it  is  laid  down  that  "after 
the  answer  of  the  defendant  has  been  filed,  the  plaintiff  is  only 
entitled  to  one  order  for  leave  to  amend  the  bill,  upon  petition 
or  motion  without  notice.  This  order  must  be  obtained  before 
he  files  a  replication,  and  within  six  weeks  after  the  answer,  if 
there  be  only  one  defendsmt,  or  after  the  last  of  the  answers,  if 
there  be  two  or  more  defendants,  is  to  be  deemed  sufficient." 

The  amended  joint  answer  of  the  defendants  was  filed  with 
the  clerk  on  the  third  day  of  December,  1881. 

And  at  page  286,  it  is  said :  "  An  answer,  if  not  excepted 
to,  is  to  be  deemed  sufficient  at  the  end  of  two  months  (lunar) 
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1386.  after  the  day  on  which  it  is  filed."  As  the  amended  answer  in 
JABDnm  the  present  suit  was  not  excepted  to,  it  would  be  deemed  suffi- 
Vauohak.  ^^^^  o^  ^^^  ^^^^  January,  1882,  and  the  plaintiff  would  have 
six  weeks  thereafter,  or  until  the  11th  March  tq,  apply  by 
petition  or  motion  for  an  ex  parte  order  to  amend.  The  order 
to  amend  was  not  applied  for  until  the  2l8t  March,  or  ten  days 
after  the  time  limited  under  the  practice  for  applying  for  an 
ex  parte  order  to  amend  after  answer.  This  order,  therefore^ 
was  irregularly  made,  and  was  rightly  rescinded  by  the  learned 
Chief  Justice. 

No  doubt,  under  the  practice,  a  special  application  to  amend 
the  bill  could  have  been  made  by  the  plaintiff  after  the  11th 
March,  but  it  could  only  have  been  so  made  upon  affidavit  and 
after  notice. 

Under  the  practice  which  prevailed  in  the  Court  of  Chancery 
in  England  prior  to  the  twenty-third  day  of  March,  A.  D.,  1839, 
such  special  application  was  made  to  the  master  (1st  Smitih's 
Prac,  299;  Ist  DanielFs  Prac,  3rd  ed.  419)  upon  affidavit, 
which  affidavit  was  not  filed  but,(l8t  Smith's  Prac,  301) ''  left  in 
the  master's  office,  and  a  warrant  taken  out  and  served  on  the 
clerks  in  Court  of  all  the  defendants  '  for  liberty  to  amend.' 
The  warrant  is  attended,  and  the  master  either  grants  or  refuses 
the  application  according  to  the  case  made  out.  If  either  party 
is  dissatisfied  with  his  opinion,  he  may  appeal  by  motion  from 
the  order  made  on  such  application  to  the  Lord  Chancellor, 
Master  of  the  Rolls  or  Vice-Chancellor,  but  the  order  made  on 
such  appeal  is  final  and  conclusive." 

By  sections  35  and  36  of  the  Imperial  Act,  15  &  16  Vic.  cap. 
80,  to  abolish  the  office  of  master,  all  the  powers  of  the  master 
in  this  respect  are  to  be  exercised  by  the  Master  of  the  Bolls 
and  Vice-Chancellors. 

The  office  of  master  in  our  own  Court  was  abolished  by  the 
Act  17  Vic.  cap.  18. 

It  is  not  necessary  for  the  determination  of  the  present 
appeal,  to  state  exactly  what  steps  are  necessary  to  the  making 
of  a  special  application  for  leave  to  amend  the  bill  after  six 
weeks  from  the  time  at  which  the  answer  is  to  be  deemed 
sufficient :  it  is  enough  to  say  that  under  the  practice  in  England 
prior  to  the  23rd  March,  1839,  it  could  only  be  made  on  affidavit 
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and  after  notice  to  the  defendant.  The  plaintiff,  notwithstand-  ^^^ 
ing  the  36th  section  of  cap.  49  of  the  Consol.  Statutes  requires  Jabdihb 
him  to  file  his  replication  within  one  month  after  the  answer  is  yavquak. 
deemed  sufficient,  may  perhaps  stiirpractically  have  six  weeks 
in  which  he  may  make  an  application  ex  parte  to  amend  the 
Inll ;  for,  although  under  the  practice  in  England,  prior  to  the 
23rd  March,  1839,  the  plaintiff  had  two  months  to  file  his 
replication  after  the  answer  was  deemed  sufficient,  which  of 
eourse  was  heyond  the  six  weeks,  yet,  if  after  the  one  month, 
the  defendant  was  to  give  notice  of  a  motion  to  dismiss,  he 
would  have  at  least  to  give  fourteen  days  notice  of  motion, 
and  if  the  plaintiff  meantime  procured  an  ex  parte  order  to 
amend,  it  would  be  an  answer  to,  and  intercept,  the  motion ; 
although  it  might  impose  upon  the  plaintiff  the  payment  of 
the  oosts  of  a  motion  of  which  the  defendant  had  a  right  to 
give  notice ;  or  it  may  be  that  the  36th  section  has  affected  the 
practice  so  as  to  reduce  the  time  in  which  an  ex  parte  order  to 
amend  the  bill  can  be  obtained,  to  one  month,  instead  of  six 
weeks.    As  to  this  I  express  no  opinion. 

Ab  the  ex  pa/rte  order  of  the  Chief  Justice  was  a  nullity,  the 
objection  taken  to  the  entitling  of  the  affidavits  cannot  in  ray 
opinion  prevail.  I  think  Mr.  Palmer  had  a  right  to  entitle 
his  affidavits  in  the  cause  as  it  oiiginally  stood. 

For  these  reasons  I  think  the  order  of  the  learned  Chief 
Justice  of  the  27th  April,  1882,  setting  aside  with  costs  his 
order  of  the  21st  March,  giving  the  plaintiff  liberty  to  amend 
the  bill,  was  rightly  made ;  and  that  the  plaintiff's  appeal  against 
such  order  must  be  dismissed  with  costs. 

I  have  then  to  consider  the  appeal  of  the  plaintiff  against 
the  order  of  the  Judge  in  Equity.  As  already  stated,  on  the 
13th  March,  1882,  a  notice  of  motion  with  copy  of  affidavits  for 
dismission  of  the  plaintiff's  bill  for  want  of  a  replication  was 
served  on  the  plaintiff's  solicitor,  and  such  notice  stated  that 
such  motion  would  be  made  before  the  Judge  in  Equity  at  the 
March  Sittings  to  be  held  in  St.  John  on  the  28th  March. 

Under  the  36th  sec.  of  cap.  49  of  the  Consol.  Statutes  it  is 
enacted  that  ''  the  plaintiff  shall  within  one  month  after  the 
defendant  shall  have  put  in  a  good  and  sufficient  answer,  un- 
less he  desire  to  go  to  hearing  on  bill  and  answer,  join  issue 
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^^86.  thereon  by  filinjo;  a  replication,  and  serving  a  copy  thereof  on  the 
Jardine  solicitor  of  the  defendant  putting  in  such  answer,  and  if  he 
Vaughan.  '^^gl^ct  80  io  do,  such  defendant  may  move  a  Judge  at  any 
monthly  sitting  for  a  dismission  of  the  cause  as  against  him, 
on  an  affidavit  of  the  facts,  and  on  production  of  Uie  Clerk's 
certificate  that  such  defendant's  answer  is  on  file,  and  that  the 
plaintiff  has  filed  no  replication  to  the  same,  and  the  same  shall 
be  so  ordered  ;  provided  it  appears  on  such  motion,  that  at 
least  fourteen  days'  previous  notice  of  the  same  shall  have  been 
given  to  the  plaintiff*'s  solicitor.  The  Judge  on  hearing  such 
motion  may,  on  good  cause  shewn,  instead  of  making  such 
order,  grant  further  time  to  the  plaintiff*  to  file  such  replication, 
or  go  to  hearing  on  bill  and  answer." 

As  the  answer  would  be  deemed  sufficient  on  the  28th  Jan- 
uary, 1882,  the  notice  given  by  the  defendants'  solicitor  on  the 
13th  March,  1882,  was  quite  in  accordance  with  the  practice. 

The  hearing  of  the  motion  before  the  Judge  in  Equity  was 
postponed  in  view  of  the  ex  parte  order  to  amend  the  bill  made 
by  the  learned  Chief  Justice  on  the  21st  March.  After  the 
Chief  Justice  had  rescinded  his  order  to  amend,  the  Judge  in 
Equity  gave  notice  to  the  plaintiff's  solicitors  that  he  would 
further  hear  them  to  shew  cause  against  the  application  for 
dismission  of  the  bill,  and  appointed  the  9th  day  of  May  for 
that  purpose,  on  which  day  counsel  for  both  parties  appeared, 
and  the  counsel  for  the  plaintiff^  asked  for  further  time,  until  a 
later  day  in  May,  to  shew  cause,  which  was  granted.  At  the 
time  further  appointed,  counsel  for  both  parties  appeared  before 
the  Judge  in  Equity,  and  the  plaintiff"s  counsel  then  protested 
against  the  Judge  in  Equity  hearing  the  motion  because  it  was 
the  intention  of  the  plaintilT  to  move  to  make  Mr.  Charles  A 
Palmer,  a  son  of  the  Judge  in  Equity,  a  party  defendant,  and 
that  he  wanted  another  Judge  for  the  purpose.  The  Judge  in 
Equity  offered  to  hear  any  affidavits  to  shew  that  his  son  was 
interested ;  and  an  affidavit  of  plaintiff  was  then  read  which 
stated  he  believed  Mr.  Charles  A.  Palmer  was  interested ;  but 
the  learned  Judge  said  he  could  not  admit  mere  belief  as  evi- 
dence, unless  the  facts  upon  which  it  was  founded  were  shewn. 
The  Judge  in  Equity  then  heard  the  motion,  and  cause  was 
shewn  on  affidavit*^.   Two  grounds  were  then  urged  against  the 
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making  of  the  order :  1st.  That  the  defendant's  solicitor  had  ^B86. 
-served  the  plaintiff's  solicitor  with  interrogatories  in  support  Jabdine 
-of  the  answer ;  2nd.  That  the  order  to  dismiss  could  not  be  vauohait. 
-made,  as  the  defendant's  solicitor  had  not  made  any  demand  of 
replication  as  required  by  the  Act  45  Vic.  cap,  8  sec  4,  passed 
•on  the  6th  April,  1882.  A  third  ground  was  taken,  namely  = 
that  at  all  events  the  plaintiff  should  be  allowed  to  file  his  re- 
plication without  costs.  The  Judge  in  Equity  considered  that  the 
•objections  taken  by  the  plaintiff 's  counsel  in  shewing  cause 
against  the  motion  to  dismiss  the  bill  were  not  sufficient,  but 
^id  not  think  he  ought  to  dismiss  the  bill  in  a  suit  in  which 
the  plaintiff  might  wish  to  proceed,  particularly  if  he  could 
make  him  expedite  the  cause,  and  perform  such  conditions  as 
to  the  payment  of  costs  as  would  put  the  defendants  in  the 
same  position  as  if  the  plaintiff  had  filed  his  replication  when  he 
-should  have  done  so.  The  order,  therefore,  he  made '  was, 
that  the  plaintiff  have  leave  to  file  his  replication,  upon  counsel 
undertaking  to  answer  the  defendant's  interrogatories  (if  any) 
within  fourteen  days,  and  set  his  cause  down  for  hbaring  within 
thirty  days  after  such  answers  were  put  in,  and  upon 
the  payment  of  the  costs  of  the  motion  and  of  the  defendant's 
application  to  the  Chief  Justice  to  set  aside  his  order ;  and  if 
-the  above  terms  were  not  complied  with,  then  the  bill  to  be 
dismissed. 

The  first  five  grounds  of  appeal  may  be  grouped  together, 
and  are,  substantially :  1st,  Objections  to  the  Judge  in  Equity 
hearing  the  motion,  because  of  an  alleged  interest  in  the  suit 
-of  his  son,  Mr.  Charles  A.  Palmer.  2nd,  That  the  learned 
-Judge  was  wrong  in  making  the  order  he  did ;  it  appearing 
^that  no  demand  of  plea,  answer,  replication,  or  demurrer  had 
been  served  on  the  plaintiff's  solicitor.  3rd,  That  the  order 
was  wrong,  because  it  had  been  shewn  to  the  Judge  by  affidavit 
that  the  costs  of  the  application  had  been  offered  to  the  defend- 
ants' solicitor  before  the  said  motion  had  come  on  to  be  heani. 
4th,  That  the  order  was  wrong  in  ordering  the  payment  of  the 
•costs  of  the  application  to  set  aside  the  order  made  by  His 
Honor  the  Chief  Justice. 

I  cannot  find  any  facts  stated  in  the  affidavits  produced 
•before  the  Judge  in  Equity  which  would  shew  that  his  son 
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^^^-  Charles  A.  Palmer  was  interested  in  the  subject  matter  of  the 
JAXDDrx  suit ;  on  the  contrary,  Mr.  Palmer  himself,  and  Lorenzo  Heniy 
Yavqkas.  ^Aoghan,  one  of  the  defendanta,  in  their  affidavits,  positively 
deny  any  such  interest.  The  Judge  in  Equity  stated,  that  if 
bv  posi^ibility  his  son  was  in  any  way  interested,  he  ought  not 
to,  and  would  not  act ;  but  that  some  facts  ought  to  be  stated 
shewing  such  interest,  or  from  which  it  might  reasonably  be 
inferred  that  it  existed.  I  think  the  affidavits  produced  by 
Mr.  McLean  do  not  state  one  single  fact  from  which  it  might 
be  inferred  even,  much  less  established,  that  there  was  any 
interest  in  Mr.  Palmer,  which  would  justify  the  making  him  a 
defendant  in  the  suit  The  plaintiff  in  his  affidavit  states  that 
in  the  month  of  December,  1881,  he  was  informed  that  Mr. 
Charles  A.  Palmer  was  interested  in  the  general  business  of 
the  defendants,  and  in  the  transactions  out  of  which  this  suit 
arose,  and  that  on  hearing  said  information  he  instructed  his- 
solicitor  in  the  suit  to  make  him  a  defendant  with  the  tw(v 
Vaughans,and  that  his  solicitor  directed  him  to  satisfy  himself 
that  the  said  information  was  correct,  and  to  look  up  evidence 
BO  as  to  prove  the  same  at  the  hearing.  That  subsequently  he 
did  make  such  enquiries  and  satisfied  himself  that  Mr.  Palmer 
was  interested  in  the  said  general  business,  and  in  the  trans- 
actions out  of  which  this  suit  arose,  and  then  gave  instructiona 
to  his  solicitors  that  they  must  make  Mr.  Palmer  a  defendant. 
It  is  singular  that  the  plaintiff,  who  had  some  information 
of  Mr.  Palmers  alleged  interest  as  early  as  December,  1881, 
did  not  then  apply  for  an  order  to  amend  his  bill,  which  order 
he  could  then  have  obtained  ex  pai'te,  but  allowed  the  matter 
of  amendment  to  remain  until  the  21st  March,  1882,  eight 
days  after  a  notice  of  motion  to  dismiss  the  bill  for  want  of  a 
replication  had  been  served  upon  his  solicitors ;  indeed,  his  affi- 
davit is  singularly  silent  as  to  when  he  satisfied  himself  of  Mr. 
Palmer's  interest,  and  for  aught  that  appears,  it  might  have 
been  in  December,  and  shortly  after  his  information  on  the 
subject  of  Mr.  Palmer's  alleged  interest.  With  the  denial  by 
Mr.  Palmer  and  Mr.  Lorenzo  Henry  Vaughan  of  any  interest 
in  Mr.  Palmer,  it  would  appear  to  me  that  the  plaintiff's  appli- 
cation to  amend  was  a  fishing  one,  to  use  an  expression  some- 
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times  applied  to  some  proceedings  of  parties  in  equity.  I  am  ^96^ 
not  prepared  to  say,  if  facts  had  been  sworn  to  by  the  plaintiff,  JABonrs 
or  any  one  on  his  behalf,  from  which  an  interest  might  even  vauohaf. 
be  inferred,  that  the  Judge  would  on  an  application  to  amend, 
or  on  the  motion  to  dismiss,  have  considered  the  aiBdavits  of 
Mr.  Palmer  and  Mr.  Vaughan,  and  adjudicated  as  to  whether 
there  was  or  was  not  an  interest  in  Mr.  Palmer.  I  think  he 
would  not;  all  he  would  require  would  be  the  facts  either 
diewing  an  interest,  or  from  which  it  might  be  inferred,  and  the 
adjudication  as  to  interest  he  yrould  allow  to  be  determined  in 
the  progress  of  the  suit  by  such  other  Judge  sitting  in  Equity 
as  might  thereafter  hear  the  matter.  If  such  facts  had  been 
ehewn,  the  Judge  in  Equity  would  not,  as  he  states  in  his 
judgment,  have  proceeded  with  the  hearing  of  the  motion  to 
dismiss  the  bill;  but  as  no  facts  in  regard  to  interest  were 
ebewD,  the  Judge  in  Equity  was  not  in  my  o^nion  debarred 
from  hearing  the  motion. 

Then  was  the  Judge  wrong  in  making  the  order  he  did,  it 
appearing  that  no  demand  of  plea,  answer,  replication,  or  demur^ 
ler  had  been  served  on  the  plaintiff's  solicitor  ?  It  was  argued 
that  tius  demand  was  required  by  the  4th  section  of  the  Act  of 
Assembly,  45  Victoria,  cap.  8,  passed  on  the  6th  day  of  April, 
}888.  There  Is  no  doubt  that  no  notice  of  motion  to  dismiss  a 
bill  for  want  of  a  r^ieation,  given  idter  the  passing  of  this  Act, 
-ooold  be  so  given  qoless  after  a  demand  of  replication  made  in 
writing  at  least  ten  days  previous  to  such  notice.  But  the. 
BOftioe  in  the  present  ease  was  g^ven  on  the  13th  March,  and 
the  mofcioD  partia)ly  heard  en  the  9ath  March,  and  then 
4b^am6d.     No  further  notice  of  the  motion  was  necessaiy^ 

If  it  oaa  be  held  that  the  word  '*made"  in  the  4th  section 
applies  to  the  mciifm  as  well  as  to  the  notice,  the  motion  here 
was  Bsade  before  ihe  passing  of  the  Act ;  and  for  the  reasons 
^▼en  by  the  Judge  in  Equity,  I  do  not.thuik  the  right  to  pro* 
«eed  to  a  determination  of  it  was  affected  by  the  4th  section. 
I  do  not  expresa  any  opinioa  as  to  whether  the  woid  ^  made," 
as  weU  as  the  word  ''given,"  refers  to  the  notiee  ot  motion 
alone,  or  to  the  moUoii  itself;  it  is  enough  to  say  tiiat  in  the 
piesent  ease  it  is  not  neoessary  to  decide  that,  in*  the  view  I 
take  of  the  section. 


Digitized  by 


Google 


254  NEW  BRUNSWICK  REPORTS.  [VOU 

^^^'  There  is  nothing  in  the  third  ground  of  appeal.    It  was  not 

Jabdins  in  the  power  of  the  plaintiff's  solicitor  by  any  ofter  of  payment 
Yaughak.  ^^  costs  before  the  hearing  of  the  motion,  to  prevent  its  being 
heard,  however  such  offer  might  and  ought  to  affect  the  order 
that  might  be  made  on  the  hearing  of  the  motion  itself.  If 
the  order  to  amend  the  bill  had  been  rightly  made,  and  the 
order  to  amend  drawn  up  and  served  before  the  motion  to  dis- 
miss was  actually  made,  although  after  notice  of  motion  served, 
it  would  intercept  the  defendants'  title  to  dismiss  the  bill,  and 
if  the  costs  were  tendered  in  such  case,  it  would,  no  doubt, 
prevent  the  defendant  obtaining  the  costs  of  the  motion  itself ;. 
but  if  such  costs  were  not  tendered,  the  defendant  would  have 
the  right  to  bring  his  motion  before  the  Court  for  the  pur- 
pose of  obtaining  his  costs  (1st  Daniell's  Ch.  Prac  804  and 
805). 

This  brings  me  to  consider  the  4th  ground  of  appeal: — thai 
the  order  was  wrong  in  ordering  the  payment  of  the  costs  of 
the  application  to  set  aside  the  order  made  by  His  Honor  the 
Chief  Justice. 

The  defendants,  in  the  view  I  take  of  the  matter,  were  prima 
facie  entitled  to  succeed  in  their  motion  to  dismiss  the  bill,, 
because  the  plaintiff  had  not,  within  the  time  prescribed  by  the 
practice,  filed  his  replication  to  their  answer ;  but  as  the  Judge 
in  Equity  might,  under  the  36th  sec.  of  cap.  49  of  the  ConsoL 
Statutes,  already  referred  to,  on  the  hearing  of  the  motion,  on 
good  cause  shewn,  grant  further  time  to  the  plaintiff  to  file  a- 
replication,which  he  in  this  case  did;  it  seems  to  me  that  he  might 
as  a  condition  of  granting  such  further  time,  impose  reasonable 
terms ;  and  when  he  imposed  the  payment  of  the  costs  of  the 
motion  to  dismiss,  and  of  the  defendants'  application  to  the 
Chief  Justice  to  set  aside  his  order,  I  cannot  undertake  to  say 
that  the  terms  so  imposed  were  not  reasonable.  The  plaintiff 
does  not  complain  in  respect  to  the  costs  of  the  motion,  but 
thinks  the  Judge  in  Equity  should  not  also  have  required  the 
payment  of  the  costs  before  the  Chief  Justice. 

The  application  to  the  Chief  Justice  for  the  ex  parte  order 
to  amend,  was  made  after  notice  of  the  motion  to  dismiss  the 
bill ;  and  in  consequence  of  such  ex  parte  order  the  motion  to 
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dismiss  was  adjourned  until  an  application  could  be  made  to  the        1886. 
Chief  Justice  to  rescind  his  order  to  amend.    As  the  Chief     Jakdike 
Justice  set  aside  his  own  order  to  amend  with  costs,  while  it  is    vauohan. 
true  such  costs  could  be  recovered  under  that  order,  there  does 
not  appear  to  me  to  be  anything  objectionable  in  the  Judge  in 
Equity  making  the  payment  of  such  costs  one  of  the  conditions 
on  which  the  plaintiff  should  have  leave  to  file  a  replication,  for 
the  default  in  filing  which  he  had  subjected  himself  to  having 
his  bill  dismissed. 

I,  therefore,  think  the  appeal  against  the  order  made 
by  the  Judge  in  Equity  should  be  dismissed  with 
costs. 

Preliminary  objections  to  the  hearing  of  both  those  appeals 
were  taken,  upon  the  ground  that  the  cause  was  not  entered 
on  the  appeal  paper  in  time,  and  that  the  printed  case  of  ap- 
peal from  the  Judge  in  Equity,  did  not  contain  a  transcript  of 
all  the  af&davlts  and  papers  upon  which  the  motion  was  made 
to  dismiss  the  bill;  but  as  I  think  the  appeal  should  be 
dismissed  upon  its  merits  I  have  not  considered  these  ob- 
jections. 

Appeal  dismissed  with  costs. 
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1886.  REGINA  v.  McKAY. 


Ifovmber  10. 


Scire  faoiaa  in  Crown  suits — How  made  returnable — Sec,  156,  cap* 
37,  Con^ol.  StatiUes, 

Sec.  156  of  cap.  37,  Consol.  Statutes  applies  to  writs  of  sdre/adas  issaed  at 
the  suit  of  tne  Crown,  which  must  be  made  returnable  a  oertain  number  d 
days  after  service,  as  writs  of  summons. 

In  Hilary  Tenn,  1886,  MacmonagU  moved  for  a  rule  nisi  to 
set  aside  a  writ  of  scire  facias  issued  on  a  recognizance  of  bail 
given  under  the  Act  32  &  33  Vic.  cap.  30,  sees.  44  and  45, 
(Statutes  of  Canada).  The  following  objection  amongst  others 
was  urged  against  the  writ — that  it  was  made  returnable  on 
the  first  Tuesday  in  the  term,  instead  of  being  made  returnable 
as  a  writ  of  summons.  Sec.  156  of  cap.  37  of  Consol.  Statutes 
and  Regina  v.  Hammond  (1),  were  referred  to. 

A  rule  nisi  having  been  granted, 

June  17,  1886.  Blair,  A,  0,  (Harrison  with  him) 
shewed  cause.  This  writ  was  issued  according  to  the  old 
practice,  and  without  regard  to  sec.  156  of  cap.  37,  which  it 
is  submitted  has  no  application  to  proceedings  at  the  suit  of 
the  Crown.  That  chapter  does  not  profess  to  do  anything 
more  than  regulate  the  practice  on  the  common  law  side  of  the 
Court ;  it  does  not  affect  the  Exchequer  side.  Reg.  v.  Ham- 
TTiond  was  decided  upon  an  Act  which  regulated  the  pro- 
cedure in  all  cases  by  scire  facias,  and  it  would  have  been 
difficult  to  say  that  that  Act  only  affected  scire  facias  issued 
on  the  common  law  side.  But  to  hold  that  sec.  156  of  cap.  37, 
applies  to  the  Crown  side,  would  be  to  select  one  section  from 
an  Act  which  only  purports  to  deal  with  the  common  law  side 
of  the  Court,  and  give  it  a  broader  application  than  is  given  to 
the  rest  of  the  Act.  (Allen,  C.  J.  Does  not  the  fact  that  sec 
155  abolishes  the  proceding  by  two  nihils  returned,  shew  that 
it  was  intended  to  extend  to  scire  facias  issued  on  the  Crown 
side  ?)    See  Rex.  v.  MUes  (2). 

0)  8 Kerr  18L  (2)7T.R.987. 
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If  section  156  does  apply,  an  amendment  should  be  allowed.       I8fi6» 
Macmonaghj  in  support  of  the  rule. 

Car,  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Wetmore,  J.  It  was  contended  in  this  case  that  the  writ 
of  scire  facias  was  irregular  because  it  was  made  returnable  on 
a  day  in  Term,  contrary  to  provisions  of  sec.  ]  56  of  cap.  37  of 
the  Consol.  Statutes,  which  enacts :  '*  The  provisions  of  this 
chapter  as  to  the  return  of  writs,  shall  apply  to  writs  of  scire 
facias,  and  such  writs  shall  be  made  returnable  in  like  manner 
as  writs  of  summons  and  capias  issued  under  this  chapter, 
and  shall  be  proceeded  upon  in  like  manner  as  writs  of  sum- 
mons." 

The  ease  of  The  Qiueen  v.  Hammond  (1),  seems  to  sustain  the 
objection.  That  case  decides  that  "  The  writ  of  scire  facias 
issued  at  the  suit  of  the  Crown  is  not  a  prerogative  writ ;  and, 
therefore,  the  Act  2  Wm.  4,  c.  20,  abolishing  the  proceeding  by 
two  nihils  and  substituting  a  service  of  the  writ  instead,  ap- 
plies to  suits  of  the  Crown." 

We  think,  however,  that  the  Attorney-General  should  be 
allowed  to  amend  if  he  desires  to  do  so ;  but  the  better  course 
would  seem  to  be  to  commence  de  novo. 

Judgment  accordingly. 
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1887.  RITCHIE  v.  SNOWBALL. 


February   2G. 


Arbitration  and  aioard — Agreement  to  settle  disputed  line  of  land — 
Final  decision  arrived  at  separately/ — Signing  aioard  at  different 
times — Umpire  unnecessarily  joining  in  aioard,  • 

Defendant  having  cut  lumber  on  land  claimed  by  plaintiff  as  beiiiji^  within  the 
^unds  of  a  license  granted  to  him  by  Government,  and  he  having  replevied 
the  lumber,  they  agreed  to  settle  the  suit,  and  that  the  lines  of  the  license 
should  be  surveyed  and  established  by  two  named  surveyors,  and  if  they  did 
not  agree  they  were  to  call  in  a  third  surveyor — the  decision  of  any  two  of 
them  to  be  final. 

The  three  surveyors  met  upon  the  land,  and  agreed  upon  the  starting  point  of 
the  license,  but  did  not  then  determine  the  correctness  of  a  line  mnniug  from 
that  point--on  which  depended  the  question  whether  the  defendant  hid  cut 
upon  the  plaintiff's  laud — and  they  then  referred  to  the  Crown  Land  De- 
partment for  information.  They  did  not  meet  afterwards,  but  sinied  a  paper, 
at  different  times,  stating  that  a  line  previously  run  by  one  of  them,  was  the' 
correct  line  of  the  plaintiff's  license,  and  that  they  thereby  established  it  as 
the  boundary, 

Heldr—hy  Allen,  C.  J.,  King  and  FaASER,  JJ.,  (Wktmobe,  Paure  and 
Tuck,  JJ.,  dissenting). 

1.  That  the  bounds  of  the  plaintiff's  license  being  a  matter  in  dispute,  the 
tvffreement  that  the  surveyors  should  determine  it  was  a  submisaion  to  ar- 
bitration. 

2.  That  the  surveyors  having  signed  their  decision  at  different  timei^  and 
without  having  met  together  and  agreed  upon  the  line,  it  was  not  binding  as 
an  award. 

The  fact  of  an  um|>ire  having  joined  in  an  award  with  the  arbitnitors,  where 
they  had  not  disagreed,  does  not  vitiate  the  award.  Turner  v.  Burt  (34 
N.  B.  Rep.  547),  followed. 

This  was  an  actioa  for  breach  of  an  agi'eement,  tried  before 
His  Honor  Mr.  Justice  Tuck  at  the  Northumberland  Circuit  in 
September,  1885. 

The  agreement  recited  that: 

"  Whereas  an  action  of  replevin  has  been  commenced  and  is  now 
pending  in  the  Supreme  Court  between  the  said  Allan  Ritchie,  plain- 
tiff, and  the  said  Jabez  B.  Snowball,  defendant,  for  a  quantity  of  logs, 
which  the  said  Allan  Ritchie  claims  were  cut  during  the  past  winter 
by  the  said  J.  B.  Snowball  or  his  parties  on  land  held  by  the  said 
Allan  Ritchie,  under  license  number  (433)  four  hundred  and  thirty- 
three,  and  a  certain  quantity  of  logs  has  boen  seized  by  the  Sheriff 
under  the  said  writ  of  replevin ; 

''  And  whereas,  the  said  parties  have  agreed  to  settle  the  said  suit  in 
an  amicable  manner.  Now  tliis  Indenture  witnesseth  that  the  said 
parties  hereby  agree  that  the  logs  in  dispute  shall  be  handed  o^er  to 
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the  said  J.  B.  Snowball,  that  the  lines  of  the  land  held  under  said         1887. 
license  number  433  shall  be  surveyed  and  established  by   Samuel      Ritchie 
Freeze  and  Alexander  K.  McDougall  and  the  stumps  counted,  in 
order  to  ascertain  the  number  of  trees  cut  on  the  said  land  by  the 
said  J.  B.  Snowball  or  his  parties  during  the  past  winter. 

''  And  the  said  J.  B.  Snowball  hctreby  agrees  that  if  any  trees  were 
cut  on  the  said  land  as  aforesaid,  he  will  return  the  like  number 
of  good  merchantable  trees  to  the  said  Allan  Ritchie  on  demand,  or 
pay  the  market  value  of  the  same,  together  with  the  law  costs, 
Sheriff's  fees  and  expenses  incurred  in  the  said  suit,  and  the  costs 
and  expenses  of  such  survey,  &c. 

''  And  shoiild  it  appear  that  none  of  the  said  lumber  has  b«en  cut 
on  the  said  Allan  Ritchie's  land,  that  then  the  said  Allan  Ritchie 
shall  pay  all  such  costs,  fees,  and  expenses  of  survey,  &c. 

<'  It  is  further  agreed  that  in  case  the  said  Samuel  Fi-eeze  and  Alex. 
EL  McDougall  fail  to  agree  upon  the  said  lines  that  then  they  are  to 
call  in  Timothy  W.  Crocker  on  such  survey,  and  the  decision  of  any 
two  such  surveyors  in  regard  to  such  lines  shall  be  final.  ^' 

The  principal  question  on  the  trial  .was,  whether  the  survey- 
ors, Freeze  and  McDougall,  had  established  the  line  of  the 
plaintiff's  license,  No.  433,  by  a  legal  award. 

It  appeared  that  the  plaintiff  claimed  as  the  eastern  boundary 
of  the  land  licensed  to  him,  a  line  run  by  Mr.  Freeze  in  1881, 
and  that  the  defendant  claimed  that  another  line  called  the 
Fish  line,  a  considerable  distance  to  the  west  of  the  Freeze  line, 
was  the  true  east  line  of  the  license  No.  433.  The  logs  referred 
to  in  the  agreement  were  cut  between  these  lines. 

In  September,  after  the  agreement  was  entered  into,  the  two 
surveyors,  Freeze  and  McDougall,  and  also  Mr.  Crocker  went 
upon  the  land  in  dispute,  and  examined  the  line  which  Freeze 
had  run  in  1881,  going  over  part  of  it — ^and  fixed  the  south- 
east abgle  of  the  block — the  southern  starting  point  of  the 
line — ^but  did  not  survey  the  whole  length  of  the  line,  nor  come 
to  any  other  decision.  They  then  referred  to  the  Crown  Land 
Department  for  further  information,  and  after  getting  the  in- 
formation, they  did  not  meet  again,  but  a  paper  was  drawn  up 
by  the  pLuntiff 's  attorney,  it  was  said,  which  they  each  signed 
at  different  times,  and  in  different  places.  This  paper  was  in 
the  following  words : 
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1887.  «  Newcastle,  16th  Oct.,  1882. 

RrrcHiB  ''  In  pursuance  of  agreement  dated  30tb  June,  1882,  made 

Snowball.  l>^*'Ween  Allan  Ritchie  of  the  one  part,  and  Jabez  B.  Snowball 
of  the  other  part,  we  the  undersigned  surveyors  have  surveyed 
and  established  the  lines  of  land  held  by  the  said  Allan  Ritchie 
under  license  No.  433,  issued  in  1881.  Having  surveyed  said 
line  we  find  that  the  line  run  out  by  Samuel  Freeze  in  the 
fall  of  1881  is  the  correct  line,  and  we  hereby  establish  the 
same  as  the  boundary  line  of  the  said  land,  under  the  said 
agreement." 

At  the  close  of  the  plaintiff  s  case,  a  verdict  was  entered  for 
him  by  consent  of  counsel,  leave  being  reserved  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 

April  15,  1886.  Geo.  F,  Gregory  now  moved  accordingly. 
It  is  submitted  that  the  agreement  has  not  been  carried  out, 
inasmuch  as  the  arbitrators  did  not  survey  and  establish  the 
line  in  dispute.  They  djd  not  survey  it  at  all,  the  evidence 
being  that  they  did  nothing  more  than  survey  for  a  starting 
point,  and  then  agreed  upon  a  line  already  run.  Under  the 
agreement  they  coiild  not  ascertain  the  line  in  any  other  way 
than  by  survey.  The  only  evidence  of  establishing  a  line  is 
the  paper  writing  of  the  16th  October,  which  is  not  an  award, 
because  the  arbitrators  did  not  sign  it  together.  An  award,  to 
be  made  by  two  arbitrators,  must  be  signed  by  them  in  the 
presence  of  each  other.  Even  if  they  bad  come  to  an  agree- 
ment when  they  were  together  on  the  23rd  September,  if  that 
agreement  was  to  be  put  in  writing  there  was  nothing  to  pre- 
vent a  change  of  mind  until  it  was  so  reduced  to  writing.  But 
the  evidence  is,  that  they  were  to  get  further  information ;  and 
it  is  clear  they  intended  to  reserve  the  opportunity  of  coming 
to  a  final  conclusion.  See  Wade  v.  Bowling  (1) ;  Peterson  v.  Ayre 
(2).  To  make  the  award  g9od,  they  should  have  had  a  final 
meeting,  signed  the  award  together,  and  given  the  parties 
notice.  That  the  agreement  to  refer  the  matter  to  the  two  sur- 
veyors was  an  arbitration,  is  clear.  See  3  Broom  &  Hadley,  7; 
Kemp  v.  Rose  (3) ;  Ormea  v.  Beadel  (4) ;  Ellison  v.  Bray  (5). 
The  fact  of  Crocker  taking  part  in  and  assisting  at  the  conclu- 

(1)  4  E.  ft  B.  44.  (8)  1  GIff.  268.  (5)  9L.  T.,  N.  &,  790. 

(2)  16  C.  B.  724.  (4)  2  GilT.  108. 
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sion  arrived  at,  also  vitiates  the  award,  because  no  difference       ^8^7. 
had  arisen  between  the  arbitrators  chosen  by  the  parties.     His      RrrcHUE 
intermeddling  makes  the  award  void.  Snowball. 

Wddon,  Q.  C,  contra.  The  agreement  between  the  parties 
was  not  an  arbitration.  The  surveyors  were  agreed  upon,  not 
to  decide  a  dispute,  but  to  ascertain  a  line  which  was  in  exist- 
ence. The  establishing  of  the  line  under  such  circumstances  is 
not  of  the  nature  of  an  arbitration.  They  were  not  to  hear 
evidence  or  to  act  judicially,  but  to  go  upon  the  land  and  ascer- 
tain the  bounds  of  the  license  as  laid  down  by  the  Crown. 
There  was  no  necessity  of  a  written  finding.  It  would  have 
been  sufficient  if  they  had  merely  agreed  verbally.  See  Roberta 
v.  Watkins  (1).  In  Wade  v.  Bowling  and  Peterson  v.  Ayre, 
under  the  terms  of  the  reference,  the  award  had  to  be  in  writ- 
ing. The  surveyors  might  have  surveyed  the  land  separately, 
and  afterwards  communicated  the  results  to  each  other.  But 
there  is  sufficient  evidence  to  be  submitted  to  the  jury  that 
they  did  agree  upon  a  line,  and  therefore  a  nonsuit  cannot  be 
granted. 

Gregory,  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered : — 

Allen,  C.  J.  This  action  was  brought  for  breach  of  an 
agreement  between  the  parties,  dated  the  30th  June,  1882> 
reciting  that  an  action  of  replevin  was  pending  in  this  Court, 
between  the  plaintiff  and  the  defendant  for  a  quantity  of  logs, 
which  the  plaintiff  claimed  had  been  cut  by  the  defendant  or 
his  servants  on  land  held  by  the  plaintiff  under  license  No* 
433;  that  a  quantity  of  logs  had  been  seized  by  the  sheriff 
under  the  writ  of  replevin,  and  that  the  parties  had  agreed  to 
settle  the  suit ;  that  it  was  thereby  agreed  that  the  said  logs 
should  be  handed  over  to  the  defendant;  that  the  lines  of  the 
land  held  under  the  said  license  should  be  surveyed  or  estab- 
lished by  Samuel  Freeze  and  Alexander  E.  McDougall,  and  the 
stumps  counted,  in  order  to  ascertain  the  number  of  trees  cut 

0)  14  C.  &,  N.  a  501 
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1887.  on  the  said  land  by  the  defendant  or  his  parties  during  the 
Ritchie  past  winter,  and  that  the  defendant  agreed  that  if  any  trees 
were  so  cut  on  the  said  land,  he  would  return  the  like  number 
of  good  merchantable  trees  to  the  plaintiff  on  demand,  or  pay 
the  market  value  of  the  same,  together  with  the  costs  incurred 
in  the  suit,  and  the  costs  and  expenses  of  the  survey.  And  if 
it  should  appear  that  none  of  the  lumber  had  been  cut  on  the 
plaintiff's  land,  that  then  he  should  pay* all  such  costs  and 
expenses  of  survey,  &c.  That  in  case  the  said  Samuel  Freeze 
and  Alexander  K.  McDougall  failed  to  agree  upon  the  said 
lines,  they  were  to  call  in  Timothy  W.  Crocker  on  such  surveyi 
and  the  decision  of  any  two  of  such  surveyors  in  regai'd  to  the 
line  should  be  final. 

The  declaration  averred,  that  in  pursuance  of  this  agreement 
the  logs  in  dispute  were  handed  over  to  the  defendant,  and 
the  replevin  suit  withdrawn ;  that  the  surveyors,  Freeze  and 
McDougall,  did  afterwards  survey  and  establish  the  lines  of 
the  land  held  under  the  said  license.  No.  433,  and  that  after 
running  and  establishing  the  said  line  the  stuftips  on  the  land 
were  counted,  and  it  was  found  that  a  great  number  of  trees, 
to  wit,  one  thousand,  of  the  value  of  Si, 000,  had  been  cut  on 
the  land  by  the  defendant  or  his  parties,  of  all  which  the 
defendant  had  notice;  that  the  plaintiff  demanded  of  the 
defendant  a  return  of  the  number  of  trees,  or,  that  the  defend- 
ant should  pay  the  plaintiff  the  market  value  thereof,  together 
with  the  costs  and  expenses  of  the  suit,  and  the  costs  of  the 
survey,  which  said  costs  and  expenses  amounted  to  the  sum  of 
S500,  which  the  defendant  neglected  and  refused  to  do. 

The  principal  question  on  the  trial  was,  whether  the  sur- 
veyors, Freeze  and  McDougall,  had  established  the  lines  of  the 
plaintiff's  license,  No.  433,  by  a  legal  award. 

It  appeared  that  the  plaintiff  claimed  as  the  eastern  boundary 
of  tjhe  land  licensed  to  him,  a  line  run  by  Mr.  Freeze  in  1881, 
and  that  the  defendant  claimed  that  another  line  called  the 
Fish  line,  a  considerable  distance  to  the  west  of  the  Freeze 
line,  was  the  true  east  line  of  the  license  No.  4S8.  The  logs 
referred  to  in  the  agreement  were  cut  between  these  lines. 

In  September,  after  the  agreement  was  entered  into,  the  two 
surveyors.  Freeze  and  McDougall,  and  also  Mr.  Crocker,  went 
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upon  the  land  in  dispute,  and  examined  the  line  which  Freeze        ^B87« 
had  run  in  1881,  going  over  part  of  it — and  fixed  the  south-      Rftchie 
east  angle  of  the  block — the  southern  starting  point  of  the    snowball. 
line — ^but  did  not  survey  the  whole  length  of  the  line,  nor 
eome  to  any  other  decision.    They  then  referred  to  the  Crown 
Land  Department  for  further  information,  and  after  getting 
the  information,  they  did  not  meet  again,  but  a  paper  was 
drawn  up  by  the  plaintifi^s  attorney,  it  was  said,  which  they 
each  signed  at  different  times,  and  in  different  places.    This 
paper  was  in  the  following  words : — 

"  Newcastle,  16th  Oct ,  1882. 
"  In  pursuance  of  agreement  dated  30th  June,  1882,  made 
between  Allan  Ritchie  of  the  one  part,  and  Jabez  B.  Snowball 
of  the  other  part,  we  the  undersigned  surveyors  have  surveyed 
and  established  the  lines  of  land  held  by  the  said  Allan  Ritchie 
under  license  No.  433,  issued  in  1881.  Having  surveyed  said 
line  we  find  that  the  line  run  out  by  Samuel  Freeze  in  the 
&1I  of  1881  is  the  correct  line,  and  we  hereby  establish  the 
same  as  the  boundary  line  of  the  said  land,  under  the  said 
agreement;" 

T.  W.  Crocker, 
a.  k.  mcdougall, 
Samuel  Freeze." 

Mr.  Freeze  in  his  evidence  says  that  they  (meaning  Mc- 
Bougall,  Crocker  and  himself)  agreed  upon  the  line  mentioned 
in  the  above  paper ;  that  he  assented  to  it  as  being  the  dividing 
line  between  the  two  blocks  of  land  in  1881,  when  he  ran  the 
line,  and  he  signified  his  agreement  to  it  when  he  signed  the 
paper. 

Mr.  McDougall  stated  that  the  writing  was  a  correct  state- 
ment of  the  agreement  they  came  to.  That  when  on  the  land, 
they  agreed  upon  the  starting  point,  and  then  referred  to  the 
Crown  L&nd  Department  for  information.  He  also  said  there 
would  be  no  ditBculty  in  ascertaining  the  line  from  the  start- 
ing point ;  that  is,  as  I  understand  it,  that  the  line  was  plainly 
marked. 

Thd  important  question  in  the  case  is.  whether  the  agreement 
to  refer  the  settlement  of  the  boundary  of  the  plaintiff's  license 
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to  the  two  surveyors  was  an  arbitration,  or  not  ?  If  it  was  so, 
and  there  was  no  final  agreement  by  them  till  the  paper  was 
signed,  it  was  scarcely  disputed  that  their  decision,  or  awiird, 
would  not  be  binding,  because,  although  they  were  not  required 
to  make  their  decision  or  award  in  writing,  they  never,  after 
obtaining  the  information  they  sought  from  the  Crown  Land 
Department  before  they  determined  the  matter,  met  together 
and  agreed  upon  the  line ;  and,  therefore,  that  the  paper  which 
they  signed  in  October  as  the  result  of  their  examination  into 
the  matter  could  not  be  treated  as  an  award,  because  it  was 
signed  by  them  separately,  and  at  different  times,  which,  in  case 
of  an  award,  is  not  sufficient.  Buss.  Awards,  242 ;  Eada  v. 
WMiama  (1) ;  Wade  v.  Doiuling  (2). 

In  Com.  Dig.  "  ArbitrameTU "  (A)  it  is  said  that  "  an  arbi- 
trament is  the  judgment  or  decree  of  persons  elected  by  the  par- 
ties to  arbitrate  of  the  things  submitted  to  them ;  and  five  things 
must  concur  to  it.  1.  Matter  in  controversy.  2.  A  submis.sion. 
3.  Parties  to  the  submission.  4.  Arbitrators.  5.  Giving  up 
the  award."  In  the  Termea  de  la  Ley,  cited  in  Collins  v. 
Collins  (3),  the  following  definition  is  given  of  an  arbitration  : 
''Arbitrament  is  an  award,  determination,  or  judgment  which 
one  or  more  maketh  at  the  request  of  two  parties  at  the  least, 
for  and  upon  some  debt,  trespass,  or  other  controversie  had  be- 
tween the  said  paities." 

In  the  case  of  Collins  v.  Collins  (supra)  parties  had  entered 
into  a  contract  to  purchase  a  brewery  and  plant  at  a  price  to 
be  fixed  by  arbitrators,  who  were  to  choose  an  umpire  before 
entering  upon  the  valuation.  The  arbitrators  could  not  agree 
upon  an  umpire,  and  it  was  held  that  the  Court  had  no  au- 
thority to  appoint  one,  because  it  was  not  a  case  of  arbitration 
within  the  Statute  17  &  18  Vic.  cap.  125,  which  authorises  a 
Judge  of  any  of  the  Superior  Courts  to  appoint  an  umpire 
where  arbitrators  have  power  to  do  so,  but  refuse  to  act,  or  be- 
come incapable  of  acting.  In  giving  judgment  in  that  case  the 
Master  of  the  Rolls  said:  "An  arbitration  is  a  refer- 
rence  to  the  decision  of  one  or  more  persons,  either  with 
or  without  an  umpire,  of  some  matter  in  difference  be- 
tween the  parties.    It  is  very  true  that  in  one  sense  it  must 
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be  implied  that  although  there  is  no  existing  diflference,  still        ^^£6. 

that  a  difference  may  arise  between  the  parties ;  yet  I  think  Ritchie 

the  distinction  between  an  existing  difference,  and  one  which  snowball. 

may  arise  is  a  material  one.     *     *     *     Unless  a  difference  has  ,„ — -  , 

11  -  .      1  ^  ,  .  .  Allen,  C.  J. 

actually  arisen,  it  does  nob  appear  to  me  to  be  an  arbitration.         

Undoubtedly,  if  two  persons  enter  into  an  arrangement  for  the 
sale  of  any  particular  property,  and  try  to  settle  the  terms,  but 
cannot  agree,  and  after  dispute  and  discussion  respecting  the 
price,  they  say,  '  We  will  refer  the  question  to  A.  B. — he  shall 
settle  it — and  thereupon  they  agree  that  the  matter  shall  be 
referred  to  his  arbitration,  that  would  appear  to  be  an  arbitra- 
tion in  the  proper  sense  of  the  term,  and  within  the  meaning 
of  the  Act ;  but  if  they  agree  to  a  price  to  be  fixed  by  another, 
that  does  not  appear  to  me  to  be  an  arbitration.' " 

That  case  was  followed  in  Bos  v.  Helsham  (1),  where  one  of 
the  conditions  of  a  sale  of  property  was,  that  if  any  error  ap- 
peared in  the  particulars  of  sale,  compensation  should  be  given, 
to  be  settled  by  two  referees,  one  to  be  appointed  by  each  party. 
An  error  was  afterwards  discovered  in  the  particulars,  and  the 
defendant  having  failed  to  appoint  a  referee,  the  plaintiff  ap- 
pointed his  referee  to  act  as  sole  arbitrator,  under  the  Statute 
17  &  18  Vic.  cap.  125,  who  awarded  a  sum  of  money  to  be 
paid  to  the  plaintiff  by  way  of  compensation  for  the  error.  It 
was  held  that  the  reference  being  one  of  the  quantum  of  cpm- 
pensation  only,  was  not  a  reference  to  arbitration  of  an  exist- 
ing difference  within  the  meaning  of  the  Statute,  and  there- 
fore that  the  plaintiff  had  no  power  to  appoint  his  referee  as 
sole  arbitrator.  Kelly,  C.  B.,  said :  "  I  cannot  distinguish  the 
present  case  from  that  of  Collins  v.  Collins,  either  in  substance 
or  principle.  The  principle  as  there  laid  down  amounts  to  this 
— that  to  make  an  arbitration  within  the  Act,  there  must  be 
JLD  actual  difference  between  the  parties ;  and  where  the  con- 
tract assumes  and  provides  for  no  difference,  and  where  pro- 
bably there  is  no  difference  in  fact,  then,  according  to  that 
authority,  the  case  is  not  one  of  arbitration." 

In  Re  Hopper  (2),  the  question  arose  upon  a  clause  in  a  lease 
of  a  farm,  by  which  it  was  stipulated  that  in  the  event  of  a 
^e  of   the  property  during  the  term,  the  tenant  should,  on 

"^  (l)L.]L2Ez.72.  (2)  L.  R.  2  Q.  B.  807. 
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1^7.  notice,  deliver  up  possession  to  the  landlord,  and  that  each 
Ritchie  party  should  appoint  a  valuer  to  estimate  the  amount  of  com- 
Snowball,  p^nsation  to  be  given  to  the  tenant.  The  property  having- 
been  sold,  the  amount  of  compensation  was  by  deed  between 
the  parties,  submitted  to  the  award  of  two  persons,  or  such 
third  person  as  they  should  appoint,  with  power  to  examine 
the  parties  and  their  witnesses,  and  that  each  party  should 
produce  at  the  reference  all  books,  papers,  &c.,  in  their  custody 
relating  to  the  matters  in  difference. 

The  arbitrators  being  unable  to  agree  upon  the  amount  of 
compensation,  appointed  an  umpire,  who  held  several  sittings 
at  which  the  parties  attended  with  their  counsel,  and  evidence 
was  given  by  and  on  behalf  of  both  parties.  The  umpire  hav- 
ing made  an  award  for  a  sum  of  money  to  be  paid  to  the  tenant,  a 
rule  was  obtained  calling  on  the  landlord  to  shew  cause  why  he 
should  not  pay  the  amount ;  and  a  cross  rule  for  the  tenant  to- 
shew  cause  (inter  alia),  why  the  award  should  not  be  set  aside 
for  misconduct  by  him  and  the  umpire.  A  preliminary  objec- 
tion was  raised  on  the  argument  of  the  first  rule,  that  the 
agreement  between  the  parties  was  not  for  an  arbitration,  but 
a  mere  appraisement,  and  the  cases  of  CMins  v.  Collins  and 
Boa  V.  Helsham  were  cited  in  support  of  that  view.  Cockbum, 
C.  J.,  said,  during  the  argument,  "  If  a  reference  is  made  to  a 
person  to  state  what  is  the  value  of  a  stack  of  hay,  or  the  plant 
of  a  brewery,  and  he  has  only  to  use  his  eyes,  go  to  speak,  to 
ascertain  the  value,  that  may  not  be  an  arbitration ;  but  if  the 
matter  referred  be  one  on  which  a  judicial  decision  must  be  ex* 
ei*cised,  on  which  parties  are  heard  and  witnesses  are  examined^ 
it  is  clearly  an  arbitration."  Afterwards  in  delivering  judg- 
ment his  Lordship  said  he  was  not  disposed  to  quarrel  with  the- 
cases  of  Collins  v.  Collvas  and  Bos  v.  Hetsham,  looking  at  the 
facts  upon  which  they  were  decided,  but  that  they  must  not  be 
taken  to  comprehend  every  case  of  compensation  or  value ;  as,, 
where  in  ascertaining  the  value  of  property  or  amount  of  com- 
pensation to  be  paid,  the  matter  assumed  the  character  of  a 
judicial  inquiry  to  be  conducted  upon  the  ordinaiy  principles 
upon  which  judicial  inquiries  were  conducted,  by  hearing  the- 
parties  and  the  evidence  of  their  witnesses.  That  the  proposi- 
tion that  where  value  or  compensation  only  was  involved  the 
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matter  was  not  to  be  treated  as  an  arbitration,  must  depend 
upon  the  particular  circumstances  of  each  case.  And  Black- 
bum,  J.,  said  that  if  the  cases  of  Collins  v.  Collvna  and  Bos  v. 
HdshaTa  were  supposed  to  go  so  far  as  to  decide  that  an  agree- 
ment to  assess  compensation  and  ascertain  value  could  not  be 
a  matter  of  arbitration  and  there  could  be  no  award,  he  should 
pause  before  he  concurred  in  them.  That  it  was  plain  in  the 
case  then  before  them,  that  if  ever  there  was  a  matter  requiring 
judicial  determination  it  was  that  case.  That  the  parties  met, 
several  meetings  were  held,  and  the  evidence  of  numerous 
witnesses  was  taken,  and  it  was  a,  matter  ideally  involving 
judicial  decision. 

In  Turner  v.  Govlden  (1),  the  distinction  between  an  arbi- 
trator and  a  mere  valuer  was  considered,  and  Coleridge,  C.  J., 
adopted  the  principle  laid  down  by  Cockbum,  C.  J.,  in  He 
Hopper. 

In  lie  Daivdy  (2),  the  question  was  whether  there  was  any 
submission  in  writing  to  arbitration  which  could  be  made  a 
rule  of  Court  under  the  provisions  of  17  &  18  Vic.  cap.  125. 
By  an  agreement  between  landlord  and  tenant  for  letting  a 
farm,  it  was  agreed  that  the  tenant  should  be  paid  at  the 
expiration  of  his  tenancy  the  usual  and  customary  valuation 
as  between  outgoing  and  incoming  tenant ;  and  it  was  agreed 
between  the  parties  that  when  any  such  valuation  should  be 
made,  the  valuers  should  take  into  consideration  the  state,  con- 
dition, and  usage  of  the  farm,  and  if  not  left  in  a  proper  state, 
should  determine  what  amount  should  be  paid  to  the  landlord, 
and  should  deduct  such  suiX  from  the  amount  of  valuation. 
On  the  termination  of  the  tenancy,  the  landlord  and  tenant 
each  appointed  a  valuer,  who,  being  unable  to  agree  upon  the 
amount  of  valuation,  appointed  an  umpire.  The  umpire  held 
a  sitting,  witnesses  were  examined  on  both  sides,  and  he  made 
an  award  in  favor  of  the  tenant ;  but  afterwards  considering 
that  he  had  made  a  mistake  in  his  calculations,  he  made  an- 
other award  for  a  lai^er  sum.  An  application  was  made  for 
an  order  to  make  the  submission  a  rule  of  Court,  with  the  in- 
tention of  having  the  matter  remitted  to  the  umpire,  in  order 
that  his  first  award  might  be  corrected ;  but  the  Court  refused 
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1^7.  the  application,  considering  that  the  umpire's  duties  were  those 
RrrcHiE  of  a  valuer  only,  and  therefore  the  agreement  between  the  par- 
Snowball.  ^^^^  ^^  ^^^  '^^^^  *  submission  to  arbitration  as  could  be  made 
a  rule  of  Court.  On  appeal  by  the  tenant,  Lord  Esher,  M.  R, 
said :  "  The  word  '  arbitration '  in  Sec.  17  of  the  Common  Law 
Procedure  Act,  (1854)  has  been  construed  as  meaning  an  arbi- 
tration to  be  conducted  according  to  judicial  rules,  where  the 
person  who  is  appointed  arbiti-ator  is  bound  to  hear  the  par- 
ties, to  hear  evidence  if  they  desire  it,  and  to  determine  judi- 
cially between  them.  He  must  have  a  matter  before  him  which 
he  is  to  consider  judicially.  As  a  consequence  of  this,  it  has 
been  held  that  if  a  man  i^,  on  account  of  his  skill  in  such  mat- 
ters, appointed  to  make  a  valuation  in  such  a  manner  that  in 
making  it  he  may,  in  accordance  with  the  appointment,  decide 
solely  by  the  use  of  his  eyes,  his  knowledge  and  his  skill,  he  is 
not  acting  judicially  ;  he  is  using  the  skill  of  a  valuer,  not  of  a 
judge.  In  the  same  way,  if  two  persons  are  appointed  for  a 
similar  purpose,  they  are  not  arbitrators,  but  only  valuers. 
They  have  to  determine  the  matter  by  using  solely  their  own 
eyes  and  knowledge,  and  skill." 

The  latest  case  on  the  subject  is,  In  re  Carus-Wilaon  (1), 
where  on  a  sale  of  land,  one  of  the  conditions  was  that  the  pur- 
chaser should  pay  for  the  timber  on  the  land  at  a  valuation ; 
and  for  the  purpose  of  such  valuation  it  was  provided  that  each 
party  should  appoint  a  valuer,  and  if  they  disagreed,  that  they 
should  appoint  an  umpire,  who  should  make  the  valuation. 
The  valuers  did  disagree,  and  the  valuation  was  made  by  the 
the  umpire  appointed  by  them  ;  % nd  it  was  held  not  to  be  an 
arbitration,  but  merely  a  valuation.  Lord  Esher,  M.  R.,  after 
stating  what  cases  would  be  considered  as  arbitrations,  and 
what  as  mere  valuations,  says  :  "  There  may  be  cases  of  an  in- 
termediate kind,  where,  though  a  person  is  appointed  to  settle 
disputes  that  have  arisen,  still  it  is  not  intended  that  he  shall 
be  bound  to  hear  evidence  or  arguments.  In  such  cases  it  may 
often  be  difBcult  to  say  whether  he  is  intended  to  be  an  arbi- 
trator, or  to  exercise  some  function  other  than  that  of  an 
arbitrator.  Such  cases  must  be  determined,  each  according  to 
its  particular  circumstances.     *     ♦     ♦     My  reason  for  holding 
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that  the  umpire  here  was  not  an  arbitrator,  is  that  he  was,  in        ^^87. 
my  opinion,  merely  substituted  for  the  valuers  to  do  what  they      Ritchie 
could  not  do,  viz. :  fix  the  price  of  the  timber.     He  was  not  to    snowball. 
settle  a  dispute  which  had  arisen,  but  to  ascertain  a  matter  in 
order  to  prevent  disputes  arising."     Lindley,  L.  J.,  and  Lopes, 
L.  J.,  put  their  judgment  on  the  same  ground,  viz. :  that  the 
umpire  was  not  appointed  to  settle  any  matter  in  controversy 
between  the  parties. 

Now,  in  the  present  case,  there  clearly  was  one  of  the  requi- 
sites of  an  arbitrament  existing  at  the  time  the  agreement  was 
entered  into,  viz. :  a  matter  in  controversy  between  the  parties — 
the  eastern  line  of  the  license  granted  by  the  Crown  to  the  plain- 
tiff— and  upon  the  decision  of  that  question  depended  the  fact 
whether  the  defendant  had  committed  a  trespass  by  cutting 
timber  upon  the  land  included  within  the  bounds  of  the  plain- 
tiff's license,  and,  consequently,  whether  the  defendant  was,  or 
was  not,  liable  to  the  plaintiff  for  damages  and  costs.  The  sur- 
veyors could  not  determine  the  bounds  of  the  license  merely  by 
using  their  eyes,  their  knowledge  and  their  skill,  as  said  by 
Lord  Elsher,  in  Re  Daivdy ;  for,  though  there  was  a  line  u{)on 
the  land  run  by  Freeze  in  the  previous  year,  the  correctness  of 
it  was  disputed  by  the  defendant,  and  the  duty  of  the  survey- 
ors was  to  determine  whether  it  was  correct  or  not ;  and  in 
order  to  do  this,  they  made  certain  measurements — (and  no 
doubt  this  was  necessary) — to  ascertain  the  southeastern  angle 
of  the  plaintiff's  license,  upon  the  correctness  of  which  his 
eastern  boundary  would  depend.  This  was  a  fact  which  had 
to  be  established  by  actual  measurement  on  the  land  from  some 
known  and  recognized  boundary,  and  could  not  have  been  es- 
tablished by  the  mere  use  of  the  eyes,  the  knowledge  or  the 
skill  of  the  surveyors*  It  was  a  matter  of  evidence  and  they 
were  the  judges  of  it.  But  the  mere  fixing  of  this  starting 
point  was  not  sufficient  to  enable  the  surveyors  to  determine 
the  question  submitted  to  them  :  they  had  to  obtain  other  evi- 
dence from  the  Crown  Land  Department.  What  it  was,  did 
not  appear ;  but  looking  at  the  award  they  made  about  a  month 
afterwards,  the  information  they  obtained  from  the  Crown 
Land  Department  evidently  satisfied  them  that  the  line  run  by 
Freease  in  1881, — the  southern  starting  point  of  which  they 
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1887' had  previously  agreed  to — ^was  the  dividing  line  between  the 

RiTCHiB  land  claimed  by  the  plaintiff  under  his  license,  and  the  land 
claimed  by  the  defendant. 

No  objection  was  taken  as  to  the  right  of  the  arbitrators  to 
obtain  information  in  that  way,  to  enable  them  to  determine 
the  question  referred  to  them ;  nor  would  it  seem  to  be  a  valid 
objection  if  it  had  been  taken.     See  Eads  v.  WUliams  (1). 

I  admit  that  it  may  sometimes  be  difficult  to  determine 
whether,  when  persons  are  appointed  to  settle  disputes  that 
have  arisen,  it  was  intended  to  be  an  arbitration,  or,  a  deter- 
mination of  the  matter  in  a  less  formal  and  technical  man- 
ner. Lord  Esher  points  out  this  difficulty  in  Re  Carua- 
Wilson  (aiipra.) 

The  present  case  does  not  fall  exactly  within  the  third  class 
mentioned  by  Lord  Esher,  where  the  referees  are  not  bound  to 
hear  evidence  or  arguments,  but  may  form  their  judgment 
from  their  own  skill  and  experience  in  the  matter  referred  to 
them ;  because  it  must  have  been  apparent  to  the  parties  that 
the  surveyors  could  not  determine  the  question  by  a  mere  ex- 
amination of  the  two  lines  upon  the  land,  but  must  test  the 
accuracy  or  inaccuracy  of  those  lines  by  surveys  and  measure- 
ments based  upon  plans  existing  in  the  Crown  Land  office. 
Therefore  it  seems  to  me  that  the  parties  must  have  contem- 
plated that  the  surveyors  might  and  probably  would  obtain 
evidence  in  that  way.  No  other  description  of  evidence  would 
have  been  of  any  service  to  them  in  the  matter ;  nor  would 
the  hearing  of  the  parties  have  thrown  any  light  on  the 
questiou.  Indeed,  arbitrators  are  not  necessarily  bound  to 
hear  the  evidence  of  witnesses  in  all  cases  :  at  all  events,  not 
unless  the  parties  require  it.  Russ.  Awards,  182.  And  see 
the  observations  of  the  Lord  Chancellor  on  this  subject  in 
Eada  v.  WiUiams  (supi*a.) 

If  the  fact  of  referees  being  appointed  to  settle  a  matter  in 
dispute,  determines  the  question  whether  it  is-an  arbitration  or 
not ;  and  most,  if  not  all,  of  the  cases  point  to  that  fact  as  dis- 
tinguishing an  arbitration  from  a  valuation,  then  unquestion- 
ably the  reference  in  this  case  was  an  arbitration.  The  cases 
put  by  Cockbum,  C.  J.,  in  Be  Hopper^snd  by  Lord  Esher  in  Be 

(l;  2*  L.  J.,  Ch.  681.      * 
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Dawdy — that   where  the  matter  assumes  the  character  of  a  _     1887. 
Judicial  enquiry,  by  hearing  the  parties  and  examining  their      Rmiu£ 
witnesses,  that  would  be  an  arbitration — do  not  decide  that  a    skowball 
reference  may  not  amount  to  an  arbiti-ation  though  it  is  not 
•conducted  on  the  principle  of  a  judicial  inquiry,  unless,  indeed. 
the  arbitrators  could  foim  their  judgment  and  determine  the 
matter  in  dispute,  as  said  by  Loni  Esher,  "  by  using  solely 
their  own  eyes,  and  knowledge  and  skill,"  which  it  is  clear  they 
<lid  not  do,  and  could  not  have  done  in  the  present  case. 

In  Wadsworth  v.  Smith  (1),  where  the  question  arose  upon 
^  building  contract  which  authorized  an  architect's  certificate 
to  be  given  respecting  the  work,  and  which  contract  was  claim- 
ed to  amount  to  a  submlssitn  to  arbitration,  Blackburn,  J., 
said :  "  Where  by  an  agreement  the  right  of  one  of  the  parties 
to  have  or  to  do  a  particular  thing  is  made  to  depend  on  the 
deteijDdination  of  a  third  person,  that  is  not  a  submission  to 
arbitration,  nor  is  the  determination  an  award  ;  but  where  there 
is  an  agreement  that  any  dispute  about  a  particular  thing  shall 
be  enquired  of  and  determined  by  a  person  named,  that  may 
amount  to  a  submission  to  arbitration,  and  the  determination, 
though  in  the  form  of  a  certificate,  be  an  award." 

It  seems  to  me,  therefore,  that  as  the  surveyors  were  ap- 
pointed by  the  paHies  to  settle  a  matter  in  dispute  between 
them,  which  could  only  be,  and  was  only,  determined  by  their 
ascertidning  certain  facts  which  their  knowledge  and  skill 
alone  would  not  have  enabled  them  to  decide^  if  they  were  not 
strictly  arbitrators  acting  judicially,  that  is,  by  hearing  the  par- 
ties and  examining  the  witnesses,  they  were  in  the  nature  of 
arbitrators — they  were  acting  as  judges  upon  facts  brought  to 
their  knowledge — and  the  case  comes  within  the  principle  of 
the  third  class  of  cases  mentioned  by  Lord  Esher  in  the  Cania- 
Wilson  case — that  it  is  to  be  deteimined  on  the  particular  cir- 
cumstances of  the  case. 

The  next  question  is,  whether  the  referees  have  made  a  valid 
^nd  binding  award.  If  I  could  gather  from  the  evidence  that 
they  had  jointly  agreed  upon  the  line  before  they  signed  the 
award  in  October,  I  would  have  no  difficulty  in  holding  that 
such  ac^reement  would  be.  a  good  verbal  award  (the  agrqement 


(1)  L.  R.  6  (^  a  389. 
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18S7.  of  submission  not  having  required  their  decision  to  be  in  writ- 
RiTCHiB  ing) ;  but  they  clearly  did  not  do  so.  They  had  agreed  upon 
^  Snowball,  i^othing  but  the  south  eastern  angle — the  starting  point  of  the 
plaintiff's  license — up  to  the  time  they  separated,  and  applied  to- 
the  Crown  Land  department  for  further  information;  and  after 
that,  unfortunately,  they  never  met.  As  joint  arbitrators,  they 
never  established  the  line  of  the  plaintiff's  license.  The 
course  of  the  line  from  the  starting  point  which  they  had 
agreed  to,  was  a  most  material  matter  in  determining 
whether  the  defendant  was  a  trespasser,  or  not ;  and,  if  he  had 
trespassed,  what  amount,  under  the  terms  of  the  agreement  h& 
would  be  bound  to  pay  the  plaintiff  for  trees  cut  on  his  land. 
Under  these  circumstances,  I  feel  bound  to  say  that  the  writ- 
ing which  the  surveyors  signed  in  October  was  not  a  valid  and 
binding  award. 

I  have  arrived  at  this  conclusion  very  reluctlantly,  because  I 
have  no  doubt  that  the  decision  which  the  arbitrators  and  the 
umpire  came  to  with  respect  to  the  line,  ought  in  justice  to  be 
sust^ned. 

An  objection  was  taken  at  the  trial,  also  on  the  argument,, 
that  as  there  was  no  difference  of  opinion  between  Messrs. 
Freeze  and  McDougall,  they  had  no  power  to  call  in  Mr. 
Crocker  as  an  umpire,  and  his  joining  in  the  award,  even  if  it 
was  otherwise  valid,  rendered  it  void. 

In  the  view  which  I  take  of  the  case  on  the  other  ground,  it 
is  unnecessary  to  determine  this  point.  But,  at  all  events^ 
there  is  nothing  in  it  It  is  the  award  of  the  arbitrators ;  and 
Crocker's  joining  in  it  does  not  affect  it  in  any  way.  See  Eads 
v.  Williams  (1) ;  Tuimer  v.  Burt  (2). 

I  think  a  nonsuit  should  be  entered. 

King,  J.  The  first  question  is  whether  the  agreement  of  the 
parties,  so  far  as  it  relates  to  the  survey  or  establishment  of 
the  lines  by  Freeze  and  McDougall,  amounts  to  a  submission  to 
arbitration.  It  is  not  material  that  the  agreement  has  an  ad- 
ditional object ;  for,  as  stated  in  Russell  on  Awards,  p,  37.  mat- 
ters may  be  referred  to  arbitration  in  any  manner  that  expresses 
the  agreement  of  the  parties  to  be  bound  by  the  person  chosen 

(1)  24  L.  J.  Ch.  fiSL  (2)  S4  N.  a  Bep.  647. 
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to  determine  the  matters  in  controversy,  and  no  formal  sub- ^1887. 

mission^  either  verbal  or  written,  is  necessary.  The  submission  RiTcmE 
may  be  contained  in  a  clause  quite  collateral  to  the  main  pur-  snowball 
pose  of  the  agreement.  Thus  a  bond  conditioned  for  the  due 
discl^rge  of  the  duties  of  a  clerk,  "  to  be  ascertained  by  the  in- 
spection of  A.'s  accounts  by  J.  S.,  and  the  amount  so  ascertained 
to  be  liquidated  damages,"  is  a  submission  to  the  award  of  J. 
S.,  respecting  the  accounts :  Jebb  v.  McKieman  (1).  So  also 
a  cognovit  in  these  words,  *'  I  hereby  confess  the  action,  and 
that  plaintiffs  have  sustained  damages  to  the  amount  of  Is. 
besides  their  costs  and  charges  to  be  taxed  by  the  prothonotary 
as  he  shall  think  the  plaintiflT  entitled,"  is  an  appointment  of 
the  prothonotary  to  arbitrate  respecting  the  costs:  Elvin  v. 
Drwniinond  (2).  The  parties  (continues  Russell)  must  mani- 
festly intend  to  be  concluded  by  the  decision  of  the  person 
called  in,  in  order  to  clothe  him  with  the  authority  of  an  ar- 
bitrator. It  is  not,  however,  every  case  where  two  parties  in- 
tend to  be  concluded  by  the  decision  of  a  third,  that  the 
third  person  is  an  arbitrator.  Thus  a  valuer  is  often  not  an 
arbitrator  in  the  proper  sense,  unless  there  have  been  differences 
between- the  parties  on  the  point  previous  to  their  submitting 
it  to  his  decision.  A  decision  which  precludes  differences  from 
arising,  instead  of  settling  them  after  they  have  arisen,  is  for 
many  purposes  frequently  not  an  arbitration.  And  at  p.  222 
in  speaking  of  the  cases  when  valuations  may  or  may  not  be 
deemed  abitrations^  it  is  said :  '*If  there  be  any  matter  in  dis- 
pute, though  not  really  a  material  one,  it  is  an  arbitration, 
citing  Evan8  v.  Caddish  (3),  or  if  the  submission  contemplates 
a  judicial  inquiry,  and  the  hearing  of  the  parties  and  their 
witnesses." 

As  there  has  been  some  variation  in  the  opinion  of  the  Courts 
on  the  subject,  and  as  the  course  of  decisions  may  throw  some 
light  upon  general  statements  of  the  law  made  in  some  of  the 
more  recent  cases,  it  may  be  well  to  refer  to  the  cases  at  per- 
haps inordinate  length. 

CMvns  V.  CMvM  (4),  arose  upon  an  agreement  for  the  sale 
of  a  brewery,  the  amount  of  the  purchase  money  to  be  deter- 


(1))L  JtM.S40.  <S)18W. 

(2)  4  BInff.  416.  (4)  26  Bea 
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1887.  mined  upon  by  two  peisons  ;  and  this  was  held  not  to  consti- 
HiTC'HiE  tute  an  arbitration  within  the  Common  Law  Procedure  Act, 
Snowball.  1854,  upon  the  fzpround  that  there  was  no  actual  difference  be- 
tween the  parties,  and  no  difference  was  assumed  and  provided 
for  by  the  contract.  "  An  arbitration,"  says  the  M.  R.,  "  is  a 
reference  to  the  decision  of  two  or  more  persons,  either  with  or 
without  an  umpire,  of  a  very  particular  matter  in  difference 
between  the  parties,  and  although  it  is  very  true  that  in  one 
sense  it  must  be  implied,  either  that  there  is  a  difference,  or 
that  a  difference  may  arise  between  the  parties,  yet  the  dis- 
tinction -is  material,  and  one  which  has  been  properly  relied 
on." 

In  Bos  V.  Helsham  (1),  Collins  v.  Collins  was  followed. 
That  also  was  a  case  arising  on  conditions  of  sale  between  ven- 
dor and  purchaser,  and  it  was  held  that  where  the  object  of 
the  reference  is  to  determine  the  quantum  of  compensation  only, 
it  is  not  a  reference  to  arbitration  of  an  existing  or  future  differ- 
ence, within  the  meaning  of  the  Common  Law  Procedure  Act, 
1854. 

JRe  Hopper  (2)  was  a  case  of  the  determination  under  a 
lease  of  compensation  to  a  tenant  on  quitting ;  and  in  this  case 
a  limitation  was  imposed  upon  the  principle  of  the  two  former 
cades.  Cock  burn,  C.  J.,  said  :  "  The  authorities  no  doubt  es- 
tablish the  proposition  that  where  the  matter  to  be  determined 
by  the  referee  is  merely  one  of  value,  that  id  not  strictly  speak- 
ing an  arbitration.  I  am  not  at  all  disposed  to  quarrel  with 
Collins  V.  Collins  and  Bos  v.  Helskavi,  but  they  must  not  be 
taken  to  comprehend  every  case,  as  for  instance  a  case  where, 
in  ascertaining  the  value  of  the  property  or  amount  of  com- 
pensation to  be  paid,  the  matter  assumes  the  character  of  a 
judicial  inquiry  to  be  conducted  upon  the  ordinary  principles 
upon  which  judicial  inquiries  are  conducted,  by  bearing  the 
parties  and  the  evidence  of  their  witnesses.  *  ♦  ♦  The 
proposition  that,  where  value  or  compensation  only  is  involved, 
the  matter  is  not  to  be  treated  as  an  arbitration,  must  depend 
upon  the  particular  circumstances  of  each  particular  case." 

Blackburn,  J.,  said,  "  Collins  v.  Collins  and  Bos  v.  Hdshiim 
go  to  this  extent :  that  where  compensation  is  to  be  settled  by 

"         a)  L.  R-  2  Ex.  72.  (8)  L.  a  S  Q.  a  S67. 
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a  particular  person,  that  is  not  necessarily  an  award,  and  I 1887. 

agree  with  that.  An  appraisement  is  not  necessarily  an  award.      Ritchie 

If  those  cases  are  to  be  supposed  to  go  so  far  as  to  decide  that 

an  agreement  to  assess  compensation  and  ascertain  value  could 

not  be  a  matter  of  arbitration,  and  there  could  be  no  award,  I 

should  ^tainly  pause  before  I  concurred  in  them."     In  this 

case  the  two  firat  appointed  differed,  an  umpire  was  appointed 

who  took  evidence,  and  it  was  held  to  be  an  arbitration. 

Turner  v.  Govlden  (1),  was  a  case  where  a  person  appointed 
to  determine  the  amount  to  he  paid  on  the  purchase  of  the 
good-will  of  a  business,  was  sued  for  negligence  in  the  dis- 
charge of  his  duties,  and  it  was  held  that  the  action  would  lie, 
as  he  was  merely  a  valuer  and  not  an  arbitrator.  And  the 
case  was  on  this  ground  distinguished  from  the  two  then  recent 
cases  in  the  same  Court,  Pappa  v.  Rose  (2),  and  Tharsis  SvZphur 
Co.  V.  Loftics  (3).  Lord  Coleridge,  C.  J.,  said,  "  As  I  gather 
from  the  declaration,  the  defendant  and  Holmes  were  to  act 
as  valuers,  one  for  the  purchaser,  the  other  for  the  seller.  If 
they  arrived  at  the  same  conclusion  the  money  was  to  be  paid 
upon  the  joint  valuation.  If  not,  recourse  was  to  had  to  an 
umpire.  If  that  had  occurred,  the  person  so  appointed  w^ould 
have  had  a  matter  in  dift'erence  before  him,  and  he  would  have 
stood  in  the  position  of  an  arbitrator." 

Brett,  J.,  said,  "  The  case  of  Cottvas  v.  Collins  seems  to  me 
to  be  a  distinct  authority  to  shew  that  the  two  valuers  ap- 
pointed in  the  first  instance  are  in  no  sense  acting  as  arbitra- 
tors. Looking  also  at  the  comments  of  Cockburn,  C.  J.,  upon 
that  case  and  Bos  v.  Hdsham,  in  Re  Hopper,  it  seems  to  be 
clear  that  where  two  valuers  are  appointed  with  recourse  to 
an  umpire  in  the  event  of  a  difference  between  them,  there  is 
no  arbitrament  until  the  umpirage  takes  effect."  In  this 
case  it  would  seem  as  if  the  Court  treated  the  two  valuers  ori- 
ginally appointed  as  standing  in  the  place  of  the  respective 
parties,  and  their  disagreement  as  the  difference,  the  existence 
of  which  it  was  suggested  would  constitute  the  umpire  an  ar- 
bitrator. 

In  the  case  of  In  re  Datvdy  (4),  it  was  held  that  an  agree- 

O)  L^  K.  »  C.  p.  67.  (8)  L.  R.  8  C.  p.  1. 

(2)L.  R.  7  C.  p.  32.  (4)  15  Vi-  a  D.  480. 
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^S87.  ment  in  writing  between  landlord  and  tenant,  that  the  tenant 
Ritchie  should  receive  compensation  at  the  end  of  the  tenancy  accord- 
Snowball.  ^°S  ^  ^^^  usual  and  customary  valuation,  was  not  a  submission 
on  the  face  of  the  writing  to  arbitrators,  but  merely  a  provision 
for  the  appointment  of  valuers.  The  M.  R,  (Lord  Esher),  after 
stating  that  the  word  "arbitration"  as  in  sec.  17  of  the^ommon 
Law  Procedure  Act,  1854,  applies  only  to  cases  where  the  per- 
son appointed  arbitrator  is  to  hear  the  parties,  to  hear  evidence 
if  they  desire  it,  and  to  determine  judically  between  them, 
says,  ''  As  a  consequence  of  this,  it  has  been  held  that  if  a  man 
is,  on  account  of  his  skill  in  such  matters,  appointed  to  make  a 
valuation,  in  such  a  manner  that  in  making  it  he  may,  in  ac- 
cordance with  the  appointment,  decide  solely  by  the  use  of 
his  eyes,  his  knowledge,  and  his  skill,  he  is  not  acting  judicial- 
ly ;  he  is  using  the  skill  of  a  valuer,  not  of  a  judge.  In  the 
same  way,  if  two  persons  are  appointed  for  a  similar  purpose, 
(i,  e.  to  make  a  valuation  in  like  manner),  they  are  not  arbi- 
trators, but  only  valuers.  They  have  to  determine  the  matter 
by  using  solely  their  own  eyes,  and  knowledge,  and  skill.  We 
must,  therefore,  look  at  the  agreement  and  see  whether  one  or 
more  persons  are  appointed  to  value,  and  in  what  way  they  are 
to  act. .  The  agreement  says  that  there  is  to  be  the  usual  and 
customary  valuation,  but  there  is  nothing  to  shew  the  mode  in 
which,  or  the  persons  by  whom,  the  valuation  is  to  be  made. 
*  *  *  I  think  the  agreement  contemplates  the  making  of 
the  valuation  by  the  landlord  and  the  tenant  themselves,  at 
any  rate  the  possibility  of  their  making  it.  Obviously  there 
are  to  be  two  persons,  but  I  can  see  nothing  in  the  first  part  of 
the  clause  other  than  this,  that  two  persons  are  to  be  ap- 
pointed as  valuers,  not  arbitrators ;  that  they  are  to  be  valuers 
in  the  ordinary  sense  of  the  word,  L  e„  persons  skilled  in  agri- 
culture, who  can  determine  the  whole  matter  by  the  use  o£ 
their  own  eyes,  and  knowledge,  and  skill.  There  is  nothing 
to  shew  that  they  are  to  hear  the  parties,  and  determine 
judicially  between  them.  The  case  comes  within  Collins 
V.  Collins  and  Boa  v.  Helsliam,  which  decide  that  persons  so 
appointed  are  valuers,  not  arbitratoi^s."  Then  after  considering 
In  re  Hopper  (1),  and  stating  that  it  in  no  way  takes  away 
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from  the  authority  of  Collins  v.  Collins  and  Bos  v.  Helsham,       ^^7. 
he  refers  to  what  is  stated  to  be  a  material  distinction  be-      Ritchie 
tween  the  agreement  in  the  case  of  In  re  Hopper,  and  the    snowbalu 
agreement  in  the  case  then  under  consideration,  viz. :  that  in 
the  former  case  there  was  a  provision  that  in  case  of  disagree- 
ment, the  amount  of  compensation  was  to  be  referred  to  the 
umpirage  of  such  person  as  the  valuers  should  in  writing  ap- 
point, while  there  was  no  such  provision  in  the  case  before  the 
Court.     The  effect  of  the  provision  in  Re  Hopper  is  stated 
to  be  that  "  the  parties  had  agreed  that  in  case  of  dif!erence> 
an  umpire  should  be  appointed  to  determine  as  arbitrator,  and 
he  was  an  arbitrator,  if  the  valuers  were  not." 

The  remarks  first  cited  in  the  judgment  as  to  the  person  not 
being  an  arbitrator  because  he  was  simply  using  his  own  eyes, 
and  knowledge,  and  skill,  and  not  in  the  ordinary  way  of  judi- 
cial inquiry  by  hearing  the  parties,  etc.,  are  to  be  read,  not  as 
applying  to  all  cases,  as  for  instance  where  the  matter  referred 
to  is  an  actual  dispute,  but  to  the  class  of  cases  under  considera- 
tion, viz. :  cases  of  valuation,  or  the  determination  of  the  amount 
of  compensation  to  be  allowed  under  a  contract  made  prior  to 
any  difierences  having  arisen,  and  where  the  right  and  the  de- 
termination of  the  amount  are  given  by  one  and  the  same 
contract,  and  in  a  sense,  dependent  on  each  other. 

Re  Cams-  Wilson  (1),  was  also  a  case  of  fixing  compensation 
by  the  terms  of  a  contract  giving  the  right.  There  on  the  sale 
of  land,  one  of  the  conditions  of  sale  was  that  the  purchaser 
should  pay  for  the  timber  on  the  land  at  a  valuation,  and  it 
was  provided  for  the  purpose  of  such  valuation  that  each  party 
should  appoint  a  valuer,  and  the  valuers  thus  appointed  should, 
before  they  proceeded  to  act,  appoint  by  writing  an  umpire,  and 
that  the  two  valuers,  or,  if  they  disagreed,  their  umpire  should 
make  a  valuation.  The  two  valuers  appointed  being  unable  to 
agree,  the  umpire  made  the  valuation.  It  was  held  that  such 
valuation  was  not  in  the  nature  of  an  award  or  an  arbitration. 
The  Master  of  Rolls  said :  *•  The  question  is,  whether  the  umpire 
was  merely  a  valuer,  or  an  arbitrator.  If  it  appears  from  the 
terms  of  an  agreement  by  which  a  matter  is  submitted  to  a 
person's  deciision,  that  the  intention  of  the  parties  was  that  he 
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^^7.  should  hold  an  inquiry  in  the  nature  of  a  judicial  inquiry,and  hear 
Ritchie  the  respective  cases  of  the  parties,  and  decide  upon  the  evidence 
Snowiball.  ^^^^  before  him,  then  the  case  is  one  of  an  arbitration.  The  in- 
tention in  such  cases  is  that  there  shall  be  a  judicial  inquiry 
worked  out  in  a  judicial  manner.  On  the  other  hand  there  are 
cases  in  which  a  person  is  appointed  to  ascertain  some  matter 
for  the  purpose  of  preventing  differences  from  arising,  not  of 
settling  them  when  they  have  arisen,  and  where  the  case  is  not 
one  of  arbitration,  but  of  a  mere  valuation.  There  may  be 
cases  of  an  intermediate  kind,  where  though  a  person  is  ap- 
pointed to  settle  disputes  that  have  arisen,  still  it  is  not  in- 
tended that  he  shall  be  bound  to  hear  evidence  or  arguments. 
In  such  cases  it  may  be  often  difficult  to  say  whether  he  is  in- 
tended to  be  an  arbitrator,  or  to  exercise  some  function  other 
than  that  of  an  arbitrator.  Such  cases  must  be  determined, 
each  according  to  its  particular  circumstances.  »  »  *  My 
reason  for  holding  that  the  umpire  here  was  not  an  arbitrator 
is,  that  he  was  merely  substituted  for  the  valuers  to  do  what 
they  could  not  do,  viz. :  fix  the  price  of  the  timber.  He  was 
not  to  settle  a  dispute  which  had  arisen,  but  to  ascertain  a 
matter  in  order  to  prevent  disputes  arising."  It  is  of  course 
clear  from  this,  that  what  Lord  Esher  said  in  Re  Dawdy,  (1)  as  to 
a  reference  not  being  an  arbitration  unless  there  was  to  be  an 
inquiry  in  the  ordinary  way  of  a  judicial  inquiry,  is  to  be 
limited  to  the  class  of  cases  then  under  consideration ;  for  if 
what  was  said  in  that  case  is  to  be  taken  as  a  general  proposi- 
tion, then  there  would  be  no  room  for  the  third  or  intermediate 
class  referred  to  by  the  same  learned  Judge  in  the  CaruS" 
Wihoii  case. 

Lindley,  J.,  said :  "  A  valuer  may  be,  in  one  sense,  called  an 
arbitrator,  but  not  in  the  proper  legal  sense  of  the  term.  In 
the  ordinary  cases  of  arbitration  there  is  a  dispute  which  is  re- 
ferred. The  object  of  the  valuation,  on  the  other  hand,  is  to 
avoid  disputes.  There  is  nothing  in  the  nature  of  a  dispute 
when  the  valuer  is  appointed.  It  is  a  term  of  the  agreement 
for  sale  that  the  timber  shall  be  valued,  and  that  the  purchaser 
shall  take  it  at  the  valuation.  It  is  a  mere  matter  of  fixing 
the  price,  not  of  settling  the  dispute." 


(1)  15  Q.  B.  D.  426. 
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It  seems  to  me  that  these  cases  which  have  been  referred        ^S87. 
to  at  much,  and  perhaps  unnecessary  length,  go  to  shew  that      Ritchie 
the  cases  of  fixing  the  amount  of  compensation  or  valuations    snowball. 
under  the  terms  of  a  contract  by  which  alone  the  right  to  the 
particular  amount  arises,  are  treated  as  a  special  class  of  cases, 
and  that  the  general  law  is,  that  where  there  is  an  existing 
difference  between  parties,  and  it  is  referred  to  third  persons 
to  settle  conclusively  between  the  parties,  such  persons  so  ap- 
pointed are  substituted  for  the  Courts  of  law  to  settle  the 
differences,  and  if  not  arbitrators  in  the  strictest  sense,  they 
are  in  the  nature  of  arbitrators.    At  all  events  the  passage 
quoted  from  t}^  judgment  of  the  Master  of  the  Rolls  in  Ee 
CaruS'WiUon  shews  th%t  such  persons  may  be  arbitrators,  even 
although  it  is  not  intended  that  they  shall  be  bound  to  hear 
evidence  or  arguments. 

In  Eads  v.  Williama  (1),  which  however  was  a  case  where 
a  settlement  under  the  terms  of  a  mining  lease  was  left  to  two 
persons,  and  which  would  seem  to  have  been  in  the  nature  of 
a  valuation,  but  which  was  treated  as  an  arbitration  as  appears 
by  the  whole  case — ^Lord  Cran worth,  L.  C,  said :  "  I  do  not 
agree  in  the  suggestion  that  it  was  incumbent  on  the  arbi- 
trators to  examine  witnesses.  I  do  not  think  that  is  the  mean- 
ing when  a  matter  is  referred  to  surveyors  and  people  of  skill 
to  settle  what  the  value  of  the  property  to  be  bought  or  let  is. 
Necessarily  they  are  entrusted  from  their  experience  and  their 
observation  to  form  a  judgment  which  the  parties  referring  to 
them  agree  shall  be  satisfactory." 

In  Pappa  v.  Boee  (2),  where  a  selling  broker  was  named  in 
the  contract  of  sale  of  goods  as  the  person  to  decide 
whether  the  goods  were  of  the  quality  required  by  the  terms 
of  the  contract,  it  was  held  that  be  was  not  liable  to  an 
action  for  not  having  exercised  reasonable  skill  in  coming  to 
his  decision.  The  Judges  in  the  Court  of  Common  Pleas  refer  to 
his  position  as  that  of  a  quasi  arbitrator,  but  in  the  Exchequer 
Chamber  L.  R.  7  C.  P.  525,  Blackburn,  J.,  says :  "  I  do  not  stop  to 
inquire  whether  the  defendant  stood  in  the  position  of  an  arbitra- 
tor or  not  But  he  was  bound  to  exercise  his  j  udgment  impartially 

(I)  24  L.  J.,  Ch.  ML  (2)  L.  R.  7  C.  P.  82. 
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__1887. between  the  two  contracting  parties,  but  not  liable  if  he  acted 

RrrcHiB      honestly." 

Snowball.  ^"  Thar^is  Sulphur  Co,  v.  Loftua  (1),  it  was  held  that  an 
average  adjuster  to  whom  the  amount  payable  under  a  policy 
-was  referred,  was  not  liable  for  want  of  care.  Brett,  J.,  says  : 
"  The  case  of  Pappa  v.  Rose,  decides  that  a  person  who  under- 
takes to  give  a  decision  between  two  parties  as  to  any  matter, 
though  he  may  not  be  an  arbitrator  in  the  strict  sense  of  the 
word,  as  not  being  bound  to  exercise  all  the  judicial  functions  for 
the  purpose  of  deciding  the  matter  in  dispute  that  an  arbitrar 
tor  in  the  strict  sense  of  the  term  would  have  to  exercise, 
nevertheless  is  not  liable  to  an  action  for  want  of  skill." 

In  Stevenson  v.  Watson  (2),  an  architect  estimating  quanti- 
ties of  work  to  obtain  the  amount  due  on  a  building  contract 
was  held  to  exercise,  not  merely  ministerial  functions,  but  such 
as  required  the  exercise  of  professional  judgment,  opinion  and 
skill,  and  occupied  the  position  of  an  arbitrator,  against  whom, 
in  the  absence  of  fraud  or  collusion,  no  action  would  lie. 

It  seems  to  me  that  the  principle  of  these  decisions  is  that 
the  person  is  exercising  judicial  functions  in  his  decision,  and 
that  this  must  be  taken  to  be  the  ground  of  his  exemption  from 
liability  except  for  fraudulent,  corrupt  or  malicious  conduct,  as 
in  the  case  of  the  public  judicial  officers. 

Then  as  to  the  facts  of  this  case  as  bearing  on  the  question 
whether  the  reference  amounted  to  an  arbitration. 

The  agreement  between  the  parties  recited  that  an  action  of 
replevin  had  been  begun  and  was  then  pending  in  the  Supreme 
Court  between  the  parties  for  a  number  of  logs  which  plaintiff 
claimed  had  been  cut  by  defendant  on  land  held  by  plaintiff 
under  Crown  license.  No.  433,  and  that  the  logs  had  been 
seized  under  the  writ,  and  that  the  parties  had  agreed  to  settle 
the  suit  in  an  amicable  manner,  and  it  was  then  agreed  that 
the  logs  in  dispute  should  be  handed  over  to  the  defendant, 
and  that  the  lines  of  the  land  should  be  surveyed  or  estab- 
lished by  Samuel  Freeze  and  Alexander  McDougall,  and  that 
in  case  Freeze  and  McDougall  failed  to  agree  upon  the  line, 
then  they  were  to  call  in  Timothy  W.  Crocker  on  such  survey, 
and  the  decision  of  any  two  of  such  surveyors  in  regard  to  said 

0)L.R.8C.  PI.  (2)4C.P.  D.  148. 


Digitized  by 


Google 


KinR,J. 


XXVI.]  NEW  BRUNSWICK  REPORTS.  281 

lines  should  be  final.     It  was  agreed  that  if  any  trees  were        ^^87. 
'Cut  on    the  land  found  to  be   embraced  in  such  license,  the      Ritchie 
defendant  would  return  the  like  number  of  good  merchantable    snowball. 
trees  to  plaintiff  on  demand,  or  pay  the  market  value  of  the 
same,  together  with  costs  of  suit  and  expenses  of  survey ;  and, 
should  it  appear  that  none  of  the  lumber  had  been  cut  on 
plaintiff's  land,  the  plaintiff  should  pay  all  such  costs  and  ex- 
penses of  survey. 

There  was,  therefore,  an  existing  dispute,  upon  which  an 
axjtion  hadijeen  brought.  The  dispute  was  as^  the  right  to 
-certain  logs,  and  this  depended  upon  whether  the  logs  were 
-cut  within  the  bounds  of  Crown  License,  No.  433,  held  by 
plaintiff.  The  two  questions  to  be  determined  by  the  Court  in 
the  action,  if  it  had  gone  on,  would  therefore  have  been  :  1st, 
«s  to  the  bounds  of  the  land  licensed  to  plaintiff;  and  .2nd,  as  to 
whether  any  and  what  number  of  the  seized  logs  were  cut  by 
-defendant  within  such  bounds.  And  the  question  as  to  the 
bounds  of  the  license  was  left  to  the  decision  of  Freeze  and 
McDougall,  (or,  in  case  of  disagreement  to  that  of  them  and 
•Crocker,  or  any  two  of  them)  and  such  decision  was  to  be  final. 
The  determination  of  the  lines  would  ordinarily,  or,  at  least, 
might  involve  two  things :  the  construction  of  the  description 
of  the  boundaries  contained  in  the  license  or  other  controlling 
tlocuments,  and  the  survey  or  establishment  of  such  lines  ac- 
cording to  the  true  construction  of  the  documents.  It  might, 
therefore,  be  a  mixed  question  of  law  and  fact ;  but  the  whole 
•question,  whether  of  law  or  fact,  was  to  be  finally  decided  by 
the  persons  named.  As  to  the  facts,  most  material  facts  would 
•be  the  results  of  surveys ;  and  the  surveys  or  other  things  to  be 
•done  by  the  persons  appointed  under  the  agreement  would  be 
most  material  facts  in  determining  upon  the  issue  of  fact  if  the 
•case  had  gone  to  trial.  It  was  therefore  reasonable  that  it 
should  be  left  to  skilled  surveyors  to  determine  the  fact  as  to 
-where  the  lines  of  the  license  would  come  to  upon  the  ground 
by  deteiinination  amongst  themselves,  for  it  would  hardly  be 
likely  that  these  persons  should  be  called  on  to  decide  between 
their  own  surveys  made  under  the  reference,  and  the  evidence 
of  surveys  by  others.  What  would  be  done  by  themselves 
would  therefore  be  the  ultimate  facts,  which  it  was  contem- 


Digitized  by 


Google 


King,  J. 


282  NEW  BRUNSWICK  REPORTS.  [VOU 

1887.        plated  that  they  should  deal  with.     I,  therefore,  am  inclined  to- 

Ritchie      think  that  this  is  one  of  the  cases,  where  persons  appointed  to 

Snowball,    settle  disputes  that  have  arisen,  are  deemed  arbitrators,  although 

it  is  not  intended  that  they  shall  be  bound  to  hear  evidence  or 

arguments. 

Supposing  that  this  is  so,  the  next  question  is  as  to  what 
was  done  by  them,  and  whether  there  was  a  valid  award.  A 
verbal  award  is  valid  where  the  submission  does  not  require 
the  award  to  be  in  writing,  and  a  parol  award  is  capable  of  oral 
delivery.    Russell  on  Awards,  p.  242. 

A'  mere  mental  determination  is  not  sufficient  to  make  a  good 
parol  award.  The  arbitrator  must  shew  by  some  external  act 
that  he  has  made  up  his  final  award.  Russell,  242.  So  far  as 
the  validity  of  the  award  is  effected,  it  will  in  general  be  con- 
sidered as  published,  as  soon  as-lhe  arbitrator  has  done  some 
act,  whereby  he  becomes  ^?ic^tw  ojfficio,  and  has  declared  his 
final  mind  and  can  no  longer  change  it,  i,  6.,  as  soon  as  he  has 
made  a  complete  award.    Russell,  243. 

Did  the  arbitrators  here  come  to  any  final  decision,  otherwise 
than  by  the  writing  of  ICth  October  ?  Did  they  shew  by  any  act 
that  they  had  surveyed  or  established  the  line  (or  lines)  of  the 
land  held  by  plaintiff  under  license  No.  433,  otherwise  than  by 
such  writing  ? 

The  evidence  is  to  be  looked  at  carefully,  with  view  of  dis- 
covering if  any  such  act  appears. 

Mr.  Freeze  says  that  he  had  run  out  a  line  of  this  lot  in  1881,. 
the  year  previous  to  the  arbitration,  and  that  on  the  12th 
September,  1882,  he,  with  McDougall  and  others,  went  to  the 
land  in  question,  and  he  says :  "  We  agreed  upon  the  line  of 
license  433,"  and  after  the  written  paper  of  October  16th  is  ia 
evidence,  he  say3 :  "  We  all  agreed  upon  that  line."  If  this- 
stood  by  itself  it  might  be  material,  but  on  cross-examination 
it  is  explained. 

Q.  On  cross-examination. — When  you  and  your  colleagues^ 
were  there  on  12th  September,  did  not  your  colleagues  and 
yourself  distinctly  refrain  from  coming  to  a  conclusion  ?  Ans. 
I  do  not  know  that  what  we  did  could  be  construed  as  failing 
to  come  to  a  conclusion.  It  might  bear  that  construction.  I 
dare  say  it  would  stand  that  construction.     What  we  did  was 
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largely  explanatory.  We  did  distinctly  agree  from  saying  the  1^87. 
final  word  till  we  got  further  instruction  or  information.  Q.  Kttchie 
When  did  you  come  to  the  agreement  that  the  line  you  had  snowball. 
previously  run  was  the  line  between  these  blocks?  Ans.  I 
can  only  speak  for  myself.  Q.  When  did  you  assent  to  it  ? 
Ans.  I  assented  to  that  as  being  the  proper  line  in  1881.  Q. 
When  did  you  assent  with  your  colleagues  to  the  line  you  had 
run  in  1881,  being  the  true  dividing  line  between  these  lots  ? 
Ans.  When  my  colleagues  signed  the  documents  I  do  not  know. 
When  I  signed  the  document  I  do  not  know.  But  in  regard 
to  the  line,  I  always  assented  to  it.  I  signified  my  agreement 
when  I  signed  the  paper.  Q.  When  did  you  or  colleagues  say 
the  final  word  of  assent  to  your  agreeing  that  the  line  you  had 
run  in  1881  was  the  correct  line?  Ans.  I  cannot  recollect.  Q.  Can 
you  recollect  their  ever  saying  it  to  you  personally,  only  seeing 
their  names  to  the  paper  ?  Ans.  (Buled  out.)  Q.  When  did 
your  colleague  or  colleagues  say  the  final  word  of  assent  to  the 
line  drawn  in  1881  as  the  correct  line  dividing  these  lots  ? 
Ans.  I  cannot  recollect.  Q.  Did  they  do  so  apart  from  the  sign- 
ing the  paper  ?  Ans.  Not  unless  as  a  matter  of  expressing  an 
opinion.  Q.  Was  not  that  expression  of  opinion  that  you  have 
referred  to  always  with  the  reservation  of  saying  the  final 
word  ?  Ans.  Yes.  On  re-examination  he  says :  "  We  went 
out  in  September  and  went  on  the  line  with  these  two  gentle- 
men, McDougall  and  Crocker.  We  discussed  the  matter,  and 
an  opinion  expressed." 

I  think  it  clear  that  in  this  there  is  no  evidence  of  any  sur- 
vey of  the  line  and  no  evidence  of  any  establishing  a  line  apart 
from  the  paper  of  October  16th.  Cxoing  over  the  line  (apart 
from  doing  anything  upon  the  land  to  indicate  the  line,  or  any 
announcement  of  a  decision  respecting  the  line,  either  in  writ- 
ing or  orally),  is,  in  my  opinion,  not  a  surveying  or  establish- 
ing of  the  line  within  the  meaning  of  the  ref  erence,and  according 
to  the  witness  no  decision  excluding  a  change  of  mind  was 
come  to  when  the  parties  were  together  on  the  12th  Septem- 
ber, the  only  time  when  they  were  together  on  the  subject. 

Mr.  McDougall  in  his  evidence  says :  "  I  went  up  with  Mr. 
Crocker  to  the  little  South  West.  We  met  Mr.  Freeze.  We  went 
over  the  line  partly."    On  cross-examination  he  says  :  "  When 
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1S87.  we  went  up  we  partly  went  over  the  line.  Speaking  of  the 
Ritchie  dividing  line,  that  between  Snowball  and  Bitchie,  which  was 
Snowbalu  ^^©ferred  to  us,  we  did  nothing  more  than  examine  for  and  fix 
the  southern  starting  point.  We  did  nothing  more  than  meas- 
ure from  the  N.  W.  angle  at  290.  We  did  nothing  more  than 
survey  for  the  starting  of  it.  We  did  not  survey  the  dividing 
line  out  to  its  length.  Q.  Did  not  you  and  your  colleagues 
distinctly  refrain  for  the  time  being  from  saying  the  final 
word  of  assent  as  to  where  the  dividing  line  should  be  upon 
that  occasion  ?  Ans.  We  refrained  from  making  our  final  re- 
port. Q.  You  say  that  you  referred  the  matter  to  the  .Crown 
Land  Department  ?  Ans.  Yes.  Q.  Did  you  meet  with  your 
colleague  or  colleagues  further  in  this  matter  before  you  signed 
this  award  ?  Ans.  No,  not  after  we  were  up  there.  Q.  Were 
you  not  led  finally  to  assent  and  sign  the  document  by  reason 
of  the  answer  jou  received  from  the  reference  to  the  Crown 
Land  Department  you  have  spoken  of  ?    Ans.  Yes. 

On  re'examination.  You  state  you  deferred  making  a  final 
report  until  you  made  some  reference  to  the  Crown  Land  De- 
partment: what  was  that  for?  Ans.  For  information.  Q. 
Had  you  not  agreed  before  ?  Ans.  We  had  agreed  upon  the 
point  before  that  That  was  the  starting  point  we  had  meas- 
ured to.  Q.  Was  there  any  trouble  in  running  the  line  by  the 
course,  having  ascertained  the  starting  point  ?  Ans.  There 
would  be  no  difficulty  to  ascertain  the  line. 

From  this  it  appears  that  they  measured  from  the  N.  W. 
angle  at  290,  and  so  obtained,  by  what  would  amount  to  a  sur- 
vey, the  starting  point  of  the  dividing  line ;  but  they  did  not 
su  rvey  the  dividing  line  at  all.  Mr.  McDougall  in  one  place  says : 
"  We  did  not  survey  the  dividing  line  out  to  its  length."  But 
as  he  had  just  before  said  that  they  did  nothing  more  than 
measure  from  the  N.  W.  angle  at  290,  and  that  they  did  noth- 
ing more  than  survey  for  the  starting  point  of  it,  it  is  to  be 
concluded  that  they  did  not  survey  the  dividing  line,  except 
to  find  its  starting  point.  As  to  there  being  no  trouble,  having 
ascertained  the  starting  point,  to  run  the  line  out,  this  is  not 
important  it  seems  to,  me,  for  what  the  arbitrators  were  to  do, 
was,  themselves  to  survey  or  establish  the  line.  And,  with 
nothing  done  upon  the  ground  by  them  to  indicate  where  the 


Digitized  by 


Google 


King,  J, 


XXVI.]  NEW  BRUNSWICK   REPORTS.  285 

line  was,  and  with  no  expressed  decision  by  them  at  the  time        1387. 
that  any  particular  line  was  by  them  decided  to  be  the  line,      Ritchie 
but  on  the  contrary  with  an  understanding  tUat  their  final  de-    snowball. 
termination  was  to  be  in  some  way  dependent  upon  the  infor- 
mation to  be  received  from  the  Crown  Land  Department  (as 
for  instance,  as  we  may  imagine,  with  regard  to  some  controlling 
license  or  grant),  it  seems  to  me  that  it  cannot  be  said  that  a 
final  decision  was  reached,  or  that  anything  was  said  or  done 
on  the  12th  September,  which  exhausted  their  powers,  or  went 
beyond  a  mere  mental  determination. 

It  was  not  necessary  that  they  should  execute  their  award 
in  writing,  although  it  is  usual  and  proper  to  do  so.  If  they 
did  an  act  on  the  ground  as  the  final  act  of  executing  their  de- 
cision, or  agreed  to  a  certain  line  as  the  line  unconditionally  by 
oral  expression  of  their  decision,  it  would  suffice,  but  this  they 
did  not  do,  but  on  the  contrary  let  it  stand  over  until  they 
beard  from  the  Crown  Land  Office,  and  so  their  award  or  exe- 
cution of  their  powers  must  be  found  notin  what  was  done  on 
the  12th  September,  but  in  what  was  done  by  the  writing  of 
16th  October. 

In  the  case  of  In  re  Hopper  (1),  already  referred  to,  it  was 
held  that  the  indorsement  upon  the  submission  of  the  appoint- 
ment of  an  umpire  by  the  two  original  arbitrators,  is  not  a 
judicial  act,  the  judicial  act  being  in  the  agreement  as  to  the  ap- 
pointment of  the  particular  person  who  is  to  be  the  umpire,  and 
that  the  signing  is  merely  the  record  of  that  which  they  have 
already  done  in  the  judicial  exercise  of  their  functions.  Black- 
bum,  J.,  says :  "  No  case  has  decided  that,  where  two  arbitra- 
tors have  exercised  their  judgment  in  selection  of  an  umpire, 
their  not  being  present  together  at  the  mere  formal  act  of  after- 
wards recording  the  appointment  vitiates  it,  and  to  uphold  this 
proposition  would  be  to  adhere  to  the  letter  of  the  law,  instead 
of  the  substance." 

But  of  course  the  award  is  not  'a  mere  formal  act,  but  the 
most  important  duty  of  arbitrators,  and,  unless  there  was  a  full 
and  complete  peiformance  of  their  duties  by  a  final^and  uncon- 
ditional decision  surveying  or  establishing  the  lino  on  the  12th 
September,  then  the  writings  of  the   16th   October,  signed 


(1)  L.  R  2  Q.  R  8«7. 
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_J^'  ^y  *^^   three  is  the    only    thing    to  be  considered.      That 

Ritchie  writing,  purporting  to  be  an  award,  determines  that  the 
Snowball.  ^^^^  ^^^^  0^*  by  ^muel  Freeze  in  the  fall  of  1881  is  the  correct 
line,  and  "  we  hereby  establish  the  same  as  the  boundary  line 
of  the  said  land,  under  said  agreement.''  That  is  a  complete 
exercise  of  their  powers,  if  there  is  no  objection  to  it  from  its 
having  been  signed  by  the  arbitrators  apart  from  each  other. 

The  law  appears  to  be  settled  by  a  number  of  cases,  amongst 
others  by  StaZworth  v.  Inns  (1);  Wright  v.  GrahaTYi  (2); 
Anning  v.  Hartley  (3) ;  Wcide  v.  DowLing  (4) ;  and  Eada  v. 
Williams  (5),  that  arbitrators  must  be  together  in  executing 
the  award. 

I  must  confess  that  these  decisions  seem  to  me  to  be  based 
more  upon  theoretical,  than  upon  practical  grounds,  and  are 
well  calculated  to  lay  a  snare  for  arbitrators,  and  that  the  more 
reasonable  view  is  that  expressed  by  Tindal,  C.  J.,  in  Little  v. 
Newton  (6),  but  they  nevertheless  form  the  settled  law  upon 
the  subject,  and  so  ase  to  govern  here,  if  the  agreement  is,  as 
I  think  it  is,  one  for  reference  to  arbitration. 

Then  as  to  the  facts  regarding  the  execution  of  the  written 
award.  The  arbitrators,  as  already  stated,  met  on  the  12th  of 
September,  and  determined  to  seek  some  further  information 
from  the  Crown  Land  Department,  which  in  some  way  might 
affect  their  decision.  After  receipt  of  this  information  they  did 
not  again  meet,  but  the  paper  of  the  IGth  October  was  drawn 
up,  apparently  by  the  attorney  of  the  plaintiff,  and  was  sent 
by  the  plaintiff  to  McDougall  by  post,  and  by  him  signed  and  sent 
back  by  post  to  the  plaintiff,and  was  afterwards  signedby  Freeze, 
the  two  arbitrators  not  being  together  in  either  act  of  signing. 
I  therefore  think  there  is  ground  for  a  nonsuit,  but*  probably 
the  justice  of  the  case  would  be  better  met  by  directing  a  new 
trial  instead. 

As  to  the  signing  by  Crocker,  who  had  not  been  regularly 
appointed  under  the  reference,  the  other  two  not  having  failed 
to  agree,  it  is  decided  by  Eads  v.  Williams  (5),  and  by  a  case  in 
our  own  Court,  that  this  does  not  affect  the  award. 

No  question  has  been  raised  as  to  the  pleadings. 

(1)  IS  M.  A.  W.  MO.  '  (4)  4  E.  &  B.  44. 

(2)  8  Ex.  181.  (5)  24  L.  J.,  Ch.  68L 

(3)  27  L.  J.,  Ex.  145.  (6)  9  DowL  487. 
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Tuck,  J.    This  was  an  action  brought  by  the  plaintiff  on       18^7. 
itn  agreefnent  to  return  to  him  a  certain  quantity^ of  logs,      Rftchie 
good  and  merchantable,  or  pay  their  market  value,  together    Snowball. 
with  the  law  costs,  sheriff's  fees  and  expenses  incurred  in  an 
•action  of  replevin,  brought  by  him  against  the  defendant,  and 
also  the  costs  and  expenses  of  a  survey  provided  for  by  this 
•agreement. 

It  appeared  in  evidence,  that  on  the  29th  day  of  June,  1882, 
the  plaintiff  issued  a  writ  of  replevin  to  the  Sheriff  of  North- 
umberland to  seize  and  take  a  quantity  of  spruce  and  pine  saw 
logs  in  the  Miramichi  River,  amounting  to  about  eight  hun- 
dred trees,  which  as  claimed  by  Ritchie,  had  been  cut  by  the 
defendant,  or  his  parties,  on  a  lot  which .  the  plaintiff  held 
under  license,  No.  433,  from  the  Crown  Land  Department  of 
New  Brunswick. 

The  original  question  between  the  parties  was  whether  or 
not  a  line,  known  as  the  Fish  line,  or  the  Freeze  line,  was  the 
•correct  boundary. 

The  Fish  line  was  from  three  quarters  of  a  mile  to  a  mile  to 
the  west  of  the  Freeze  line.  The  logs  in  dispute  were  cut  be- 
tween the  two  lines.  If  the  Freeze  line  was  the  correct  one, 
the  plaintiff  was  entitled  to  the  logs;  if  the  Fish  line  was  the 
•correct  one,  then  the  logs  belonged  to  the  defendant.  After 
the  writ  of  replevin  had  been  executed,  the  plaintiff  and  de- 
fendant entered  into  the  following  agreement,  which  was  put 
in  evidence :    (His  Honor  here  read  the  agreement;) 

At  the  trial  no  question  was  raised  as  to  the  quantity  of 
logs  cut  on  the  land  in  dispute,  or  as  to  their  value. 

After  this  agreement  had  been  made,  and  on  the  12th  of 
September,  1882,  Freeze,  McDougall  and  Crocker  went  on  the 
ground  to  make,  what  Freeze  calls  in  his  evidence,  a  I'e-survey, 
and  that  they  agreed  upon  the  line  of  license,  433,  which  agree- 
ment was  afterwards  reduced  to  writing,  and  signed  by  the 
|Mnrties. 

The  plaintiff,  Thomas  Hickey,  William  Hamilton  and  Robert 
Ritchie,  a  brother  of  the  plaintiff,  gave  testimony  as  to  the 
quantity  of  1<^  cut  on  the  land  in  dispute,  and  their  value,  but 
as  no  question  arises  as  to  their  evidence,  it  is  not  worth  while 
to  discuss  it 
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1887.  All  of  the  surveyors  were  called  and  gave  evidence.   Objection 

RrrcHiE  was  tak^n  at  the  trial  to  any  evidence  being  given  by  Crocker^ 
Sno\v^all.  ^  *^  what  he  said  or  did,  because,  as  there  was  no  disagree- 
ment between  Freeze  and  McDougall,  the  contingency,  upon 
which  Crocker  was  to  be  called,  had  not  arisen.  Upon  this^ 
objection  being  taken,  the  plaintiff's  counsel  did  not  insist 
upon  Crocker  giving  evidence.  The  defendant  did  not  call  any 
witnesses.  The  plaintiff's  counsel  addressed  the  jury  and 
then  the  counsel  for  the  defendant,  without  addressing  the- 
jury,  moved  for  a  non-suit  upon  several  grounds.  A  nonsuit 
was  refused,  but  leave  was  reserved  to  the  defendant  to  have 
one  entered. 

Accordingly  the  jury  was  directed  to  find  a  verdict  for  the 
plaintiff  for  the  sum  of  $651.75,  with  leave  for  the  defendant 
to  move  the  Court  above,  to  enter  a  nonsuit,  or  failing  in  that 
to  reduce  the  damages  by  the  sum  of  sixty-four  dollars,  being 
the  amount  of  stumpage. 

Thfe  defendant  asks  for  a  nonsuit  upon  several  grounds  :  1st. 
That  there  was  no  evidence  of  surveying  and  establishing  the 
line;  2nd.  No  award  because  not  together;  3rd.  No- 
award  because  the  evidence  shows  the  arbitrators  never  came  to 
an  agreement,  but  improperly  sought  and  received  evidence  ex 
parte,  and  separately  acted  thereon,  and  came  to  conclusion ;. 
and  4th.  No  establishment  of  the  line  or  award  for  want  of 
notice  or  publishing.  The  other  grounds  taken,  that:  1st. 
Deputy  Cncker  intermeddled  in  "  the  making  of  the  award ; '" 
and  2nd.  No  evidence  that  "  logs  were  cut  by  the  defendant's 
parties"  were  abandoned  at  the  argument. 

At  the  trial  the  defendant  did  not  pretend,  nor  at  the  argu- 
ment did  he  say,  that  the  plaintiff  was  not  in  Equity  entitled 
to  recover,  but  asked  for  a  nonsuit,  chiefly  on  two  grounds : 
that  the  surveyors  did  not  survey  and  establish  a  line,  as  they 
were  required  to  do  by  the  agreement ;  and  second,  by  treating 
the  whole  matter  as  an  arbitration  that  their  award  (as  h& 
terms  it)  was  not  properly  made. 

As  to  the  first  and  fourth  grounds  for  nonsuit,  in  my  opinion 
the  surveyors,  Crocker,  McDougall  and  Freeze,  did  survey  and 
establish  the  lines  of  the  land  held  under  the  license,  No^ 
433.     They  say  this  by  the  paper,  which  they  signed  on  the 
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16th  October,  1882,  and  the  evidence  of  Freeze  and  McDougall       IW. 
is  to  the  same  effect.    Mr.  Freeze  in  his  evidence  says,  that  he,      Ritchb 
McDougall  and  Crocker  went  on  the  land  on  the  12th  Septem-    showbalu 
ber,  1882,  and  that  they  agreed  upon  the  lines  of  the  license 
433.    He  says,  we  all  agreed  upon  that  line ;  and  "  I  simply 
went  there  to  settle  this  line ;  practically  I  went  in  1882,  and 
said  I  was  right  in  1881."    "  We  went  out  in  September  and 
went  over  the  line  with  the  two  gentlemen,  McDougall  and 
Crocker,  we  discussed  the  matter  and  an  opinion  expressed." 

There  is  no  doubt  from  Mr.  McDougall's  evidence  that  no 
actual  survey  was  made,  for  he  says,  "  When  we  went  up  we 
partly  went  over  the  line."  "  Speaking  of  the  dividing  line, 
that  between  Mr.  Ritchie  and  Mr.  Snowball,  which  was  referred 
to  us,  we  did  nothing  more  than  examine  for  and  fix  the  south- 
ern starting  point ;  we  did  nothing  more  than  measure  from 
the  north  west  angle  at  290 ;  we  did  nothing  more  than  sur- 
vey for  the  starting  point  of  it.  We  did  not  survey  the  divid- 
ing line  out  to  its  length."  But  taking  all  the  evidence,  there 
can  be  no  doubt,  that  Freeze  and  McDougall  did  go  on  the 
land,  and  survey  and  establish  the  lines  of  the  land  held  under 
license,  No.  433.  They  did  what  was  sufficient  to  convince  them 
that  the  Freeze  line  was  the  correct  one,  and  this  Court  will 
not  go  into  a  minute  inquiry  as  to  whether  or  not  the  survey 
was  thorough.  It  is  clear  that  the  establishment  of  the  Freeze 
line  was  complete,  and,  therefore,  that  all  the  trees,  which  were 
cut  between  the  Fish  and  Freeze  lines,  belonged  of  right  to  the 
plaintiff. 

And  now  as  to  the  other  point,  was  the  paper  of  the  16th 
October,  1882,  properly  made  ?  It  is  contended  on  behalf  of 
the  defendant,  that  it  is  bad  for  two  reasons,  first  that  it  was 
not  signed  by  all  the  parties  at  the  same  time ;  and,  secondly, 
because  the  evidence  shows  that  the  arbitrators  (as  they  are 
called T>y  the  defendant),  never  came  to  an  agreement,  but  im- 
properly sought  and  received  evidence  ex  imrte,  and  separately 
acted  thereon,  and  came  to  conclusion. 

There  can  be  no  doubt  that  the  evidence  on  the  question  of 
fact  bears  out  this  contention,  for  the  paper  on  the  16th  Oc- 
tober, 1882,  was  not  signed  even  by  MdDougall  and  Freeze  at 
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1887.        the  same  time,  and  it  is  equally  ctear,  that,  although  Freeze, 

Ritchie      McDougall  and  Crocker  agreed  upon  the  Freeze  line  on  the 

Sho^^alu    12th  of  September,  1882,   they  refrained   from  saying  the 

"  final  word,"  as  it  is  called,  until  they  got  further  instruction 

or  information. 

Then  it  is  evident  that  the  paper  of  the  16th  October,  1882, 
was  not  signed  until  the  parties  thereto  had  heard  from  the 
Crown  Land  Office  in  Fredericton,  and  that  there  was  no  meet- 
ing of  Freeze,  Crocker  and  McDougall  in  relation  to  this  matter 
after  the  12th  of  September,  1882,  and  Freeze  and  McDougall 
did  not  sign  this  paper  at  the  same  time.  If  these  facts  make 
for  the  defendant  he  should  have  the  benefit  of  them. 
But,  in  my  opinion,  the  paper  signed  on  the  30th  day  of 
June,  1882,  was  not  a  reference  to  arbitration:  on  the  contrary, 
simply  an  agreement  between  the  parties  to  have  the*  lines  of 
license.  No.  433,  settled.  If  the  persons  named  should  fix  the 
Freeze  line  as  the  correct  one,  then  Snowball  should  pay  the 
plaintiff  for  the  logs  seized  under  the  replevin,  together  with 
the  expenses  named ;  otherwise,  Ritchie  was  to  lose  the  logs 
and  pay  certain  expenses. 

The  paper  signed  on  the  16th  October,  1882,  is  not  an  award, 
or  in  the  nature  of  one.  The  parties  thereto  say,  that  in  pur- 
suance of  agreement,  dated  30th  June,  1882,  they  have  survey- 
ed and  established  the  line  of  land  held  by  Allan  Ritchie,  under 
license.  No.  433,  issued  in  1881.  Having  said  this,  the  other 
part  of  this  agreement  followed  as  a  natural  sequence ;  namely, 
that  Snowball  should  return  the  like  number  of  good  merchant- 
able trees  to  the  plaintiff^,  or  pay  him  their  market  value,  to- 
gether with  expenses.  This  action  was  not  brought  on  an 
award,  but  for  breach  of  an  agreement  of  30th  of  June,  1882. 
I  am  of  opinion  that,  while  the  law  may  be  correctly  stated 
that  an  award  should  be  signed  by  all  the  arbitrators  at  the 
same  time,  and  that  no  evidence  should  be  sought  and  received 
by  them  sepafately ;  yet  this  is  not  that  case,  but  on  the  con- 
trary, one  which  seeks  to  enforce  an  agreement,  contingent 
only  upon  the  establishing  of  certain  lines  by  persons  who  do 
not  bear  the  relation  of  arbitrators  to  the  plaintiff  and  defend- 
ant. For  these  reasons  I  think  a  rule  for  nonsuit  should  be 
refused. 
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At  the  argument  the  defendant's  counsel  did  not  ask  to       1887. 
have  the  damages  reduced  by  the  amount  of  sixty-four  dollars      Ritchie 
stumpage.  Sno^alu 

Wetmore,  J.  Upon  the  argument  of  this  cause,  I  was  rather  ^ '  ' 
impressed  with  the  contention  that  the  agreement  resolved  it- 
self into  an  arbitration,  but  on  reflection  ray  impression  as  to 
its  amounting  to  an  arbitration  is  not  of  sufficient  weight  to 
warrant  my  interfering  with  the  verdict,  and  I  am  better  satis- 
fied that  I  do  not  feel  justified  in  doing  so,  as  the  justice  of 
the  case  seems  entirely  with  the  plaintiff. 

Palmer,  J.,  was  of  the  opinion  that  the  nonsuit  should  be 
refused. 

Fraser,  J.,  concurred  with  the  Chief  Justice. 

Nonsuit  refused* 


•On  vppttX  to  the  Supreme  Court  of  Canada  a  nonsuit  was  ordered. 
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1887.  DAVIS  V.  ISAACS. 


June  28. 


Statute  of  Limitations — Promissory  note  made  in  foreign  courUry — 

Where  d^efndarU  removes  into  Ms  Provinoe  after  note  heeomes 

due — BifflU  of  auction  toithin  six  years  thereatfter. 


A  promisaory  note  was  made  in  a  fore^pi  ooontry,  where  both  the  maker  and 
payeeresicied,  and  where,  by  law,  a  mut  to  recover  the  amount  muat  be  brought 
within  six  years  after  the  cause  of  action  aocmed.  After  the  note  fell  due, 
the  maker  came  to  reside  in  this  Province. 
Limitations  (ConaoL  Statutes,  cap.  i 
saved  for  six  years  thereafter,  though  1 
the  country  where  the  note  was  made. 


acaon  aocruea.  Aner  xne  now  leu  aue. 
Province.  Held,  that  by  the  Statute  of 
,  86,  sec.  11),  the  payee's  nffht  of  action  was 
ugh  his  remedy  was  barred  by  the  law  of 


Special  Case  stated  for  the  opinion  of  the  Court 
This  was  an  action  on  a  promissory  note  made  by  the  de- 
fendant in  favor  of  the  plaintiff,  which  came  due  in  March, 
1878.  The  note  was  made  in  New  York,  where  both  parties 
resided  at  the  time,  and  by  the  law  of  that  State,  the  plain- 
tiflf's  remedy  on  the  note  would  have  been  barred  in  March, 
1884.  In  1881,  the  defendant  came  to  reside  in  this^  Province, 
and  the  action  was  brought  against  him  within  six  years  after 
his  coming  here,  but  more  than  six  years  after  the  cause  of 
action  arose ;  and  the  question  is,  whether  the  plaintiff's  right 
is  saved  by  the  statute  of  limitation  of  personal  actions. — 
Consol.  Statutes,  cap.  85. 

June  23, 1887.  Weldon,  Q.  C,  for  the  plaintiflF.  Until  the 
defendant  came  to  this  Province  the  case  was  within  the  excep- 
tion of  the  11th  section  of  the  Statute  of  Limitation  (cap.  85 
Consol.  Statutes),  and  the  six  years  only  began  to  run  fi*om  that 
time.  The  law  of  New  York  only  limits  the  remedy  in  that 
State,  and  does  not  affect  the  validity  of  the  contract.  The 
Statute  of  Limitations  only  operates  in  bar  of  the  remedy,  and 
not  as  extinguishing  the  debt  or  contract  itself.  The  time  of 
limitation  of  the  action  is  governed  by  the  law  of  the  country 
where  the  action  is  brought,  and  not  by  the  lex  loci  contractus. 
He  cited  BvXger  v.  Bjoche  (1) ;  HvJber  v.  Steiner  (2) ;  Don  v. 
Lipprnan  (3) ;  Leroux  v.  Brown  (4). 

Jordan,  for  the  defendant, 
mil  Pick.  «L  (S)5a*r.  1. 

(2)2Bing.N.  C.202.  (4)12C.  fi.  SOL 


Digitized  by 


Google 


XXYI.]  NBW  BRUNSWICK  REPORTS.  893 


Hampson  v.  Abbott  (1),  was  referred  to.  ^387. 

DAVf 
V, 

Isaacs. 


Davis 
Cur.  adv.  vult  v. 


The  judgment  of  the  Court  was  now  delivered  by 

Allen^  0.  J.  This  was  an  action  on  a  promissory  note  made 
by  the  defendant  in  favor  of  the  plaintiff,  which  came  due  in 
llareh^  1878.  The  note  was  made  in  New  York  where  both 
parties  resided  at  the  time,  and  by  the  law  of  that  State  the 
plaintiff's  remedy  on  the  note  would  have  been  barred  in 
March,  1884.  In  1881,  the  defendant  came  to  reside  in  this 
Province,  and  the  action  was  brought  against  him  within  six 
years  after  his  coming  here,  but  more  than  six  years  after  the 
cause  of  action  arose ;  and  the  question  is,  whether  the  plain- 
tiff's right  is  saved  by  the  statute  of  limitation  of  personal 
actions — Consol.  Statutes,  cap.  85 — the  fourth  section  of  which 
limits  the  time  for  bringing  actons  of  this  kind  to  six  years 
after  the  cause  of  action  accrued ;  and  the  eleventh  section  de- 
clares that  actions  by  or  against  minors,  married  women,  per- 
sons insane,  or  out  of  the  Province,  may  be  commenced  within 
the  like  period  after  the  removal  of  the  disability,  as  is  allowed 
for  bringing  the  action  in  ordinary  cases. 

It  is  a  well  established  principle,  that  the  remedy  for  enforc- 
ing a  contract  made  in  a  foreign  country  must  be  governed  by 
the  law  of  the  country  in  which  the  action  is  brought ;  and, 
consequently,  though  the  plaintiff's  right  of  action  was  gone 
in  the  State  of  New  York,  that  will  not  interf  epic  with  his 
remedy  in  this  Province  if  the  case  comes  within  the  eleventh 
section  of  the  statute  above  referred  to. 

In  Story's  Oonf.  Laws,  sees.  576-7  it  is  said,  that  '*  In  regard  to 
statutes  of  limitation  or  prescription  of  suits,  there  is  no  doubt 
that  they  are  strictly  questions  affecting  the  remedy,  and  not 
questions  upon  the  merits.  They  go  ad  litis  ordiTiationem, 
and  not  ad  litis  dedsumem,  in  a  just  juridical  sense.  *  *  * 
It  has  accordingly  become  a  formulary  in  international  juris* 
prudence,  that  all  suits  must  be  brought  within  the  period  pre- 
scribed by  the  local  law  of  the  country  where  the  the  suit  is 
brought  (lex  fori),  otherwise  the  suits  will  be  barred  ;  and  this 
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^^7.  rule  is  as  fully  recognized  in  foreign  iarisprudenoe  as  it  is  in 
Davis  the  common  law."  In  support  of  which  a  number  of  cases  are 
j^cs.       cited,  some  of  which  will  be  presently  referred  to. 

Thus,  in  Strithorst  v.  Gramie  (1),  in  an  action  upon  promises, 
the  defendant  pleaded  non  aaaumpait  infra  sex  anrios,  to 
which  the  plaintiff  replied  that  he  was  abroad  at  the 
time  of  making  the  promises,  to  wit  at  A,  and  that  he  hath 
ever  since  been,  and  still  is  abroad,  out  of  the  king- 
dom, to  which  the  defendant  demurred.  The  Court  gave 
judgment  for,  the  plaintiff,  saying,  ''  If  the  plaintiff  is  a 
a  foreigner  (as  it  seems  he  is)  and  doth  not  come  to 
England  in  fifty  years,  he  still  hath  six  years  after  coming 
into  England  to  bring  his  action ;  and  if  he  never  comes  to 
England  himself,  he  has  always  a  right  of  action  while  he  lives 
abroad,  and  so  have  his  executors  after  his  death.  ♦  •  * 
While  any  of  the  disabilities  mentioned  in  the  statute  of  limi- 
tations continue,  the  party  may,  but  he  is  not  obliged  to  com- 
mence his  action :  the  statute  doth  not  run  while  any  of  those 
disabilities  continue." 

That  case  was  acted  upon  by  this  Court  in  Hampaon  v. 
Abbott  (2),  where  under  a  similar  state  of  facts  and  pleadings, 
judgment  was  given  for' the  plaintiff. 

In  WiUiams  v.  Jones  (3)  which  was  an  action  of  assumpsit 
for  money  paid,  the  cause  of  action  accrued  within  the  juris- 
diction of  the  Supreme  Court  of  Calcutta  while  both  parties 
were  resident  there.  The  plaintiff  having  returned  to  Eng- 
land bef^  the  defendant,  brought  an  action  against  him  with- 
in six  years  after  his  return  ;  and  it  was  held — assuming  that 
the  provisions  of  the  statutes  of  limitation,  21  Jac  1,  cap.  16, 
and  4  Anne,  cap.  16,  applied  to  India — that  the  plaintiff's  right 
of  action  was  saved,  though  more  than  six  years  had  elapsed 
in  India  after  the  cause  of  action  accrued  there,  and  during  the 
defendant's  stay  within  the  jurisdiction  of  the  Court  in  that 
country.  Lord  Ellenborough  in  giving  judgment  said:  "At 
common  law  he  (plaintiff)  might  have  sued  at  any  time ;  but 
the  statute  21  Jac  1,  cap.  16,  takes  away  the  right  of  suit  in 
this  case  after  a  lapse  of  six  years,  saving  to  the  plaintiff  his 
action  if  he  were  beyond  the  seas  at  the  time  when  his  cause 

(l)8Wito.l46.  (2)1  Kerr  490.  (8)18EMt489. 
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of  action  accrued,  if  he  bring  it  witbin  tbe  time  limited  after  ^^* 
bis  return  from  beyond  tbe  seas ;  and  tbe  statute  4  Anne,  cap.  Datu 
16,  sec.  19,  contains  a  similar  provision  in  case  tbe  defendant 
sball  be  beyond  tbe  seas  at  tbe  time  of  tbe  cause  of  action  accru- 
ing, tbat  tben  tbe  plaintiff  sball  be  at  liberty  to  bring  bis 
action  against  sucb  person  '  after  bis  return  f jrom  beyond  tbe 
seas/  so  as  tbe  plaintiff  takes  bis  remedy  after  tbe  defendant's 
return  from  beyond  tbe  seas  witbin  tbe  time  limited.  If, 
therefore,  tbe  action  be  commenced  witbin  six  years  after  tbe 
return  of  either  party,  the  right  of  suit  is  saved  by  these 
statutes." 

Tbe  same  principle  was  applied  in  tbe  case  of  Huber  v. 
Steiner  (1),  where  the  action  was  brought  on  a  promissory  note 
made  in  France  where  both  parties  resided  at  tbe  time,  and 
where,  by  the  law  of  France,  the  plaintiff's  remedy  was  ex* 
tinguished. 

In  each  of  the  above  cases  tbe  plaintiff's  remedy  was  ad- 
mittedly barred  by  lapse  of  time  in  tbe  country  where  the  con- 
tract was  made;  but  The  British  Linen  Co.  v.  Drummond  (2), 
is  tbe  converse  of  tbat,  for  there  tbe  contract  was  made  in 
Scotland,  where  tbe  plaintiff's  right  of  action  bad  not  elapsed, 
but  an  action  having  been  brought  upon  the  contract  in  Eng- 
land, the  defendant  pleaded  actio  non  accrevit  vrifra  aex  annoe, 
to  which  the  plaintiff  demurred,  contending  tbat  as  tbe  con- 
struction of  personal  contracts  depended  on  tbe  lex  loci  con- 
tractvSj  the  plaintiff  was  entitled  to  judgment  because  by  tbe  law 
of  Scotland  bis  remedy  was  not  barred  by  the  effluxion  of 
time.  But  tbe  Court  gave  judgment  for  the  defendant,  saying» 
tbat  "  tbe  general  principle  of  law  was,  tbat  a  party  suing,  and 
seeking  to  avail  himself  of  the  law  of  a  particular  country, 
must  take  tbat  law  as  he  found  it ;  and  by  tbe  law  of  England 
such  an  action  as  tbe  one  tben  before  them  could  not  be  main- 
tained after  tbe  expiration  of  six  years  from  the  making  of  the 
contract" 

Tbe  case  of  Bulger  v.  Roche  (3),  is  very  like  the  present 
case  in  principle.  That  was  an  action  brought  in  tbe  State  of 
Massachusetts  on  a  promissory  note  made  by  the  defendant  in 
Nova  Scotia  on  the  5tb  of  February,  1821,  payable  to  the 
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^^7.  plaintiff  on  demand.  The  defendant  pleaded  actio  non  accrevU 
Davis  infra  sex  annos,  to  which  the  plaintiff  replied,  that  at  the  time 
Ib^cs.  ^^  cause  of  action  accraed,  he  and  the  defendant  were  inhab- 
itants of,  and  residents  in  the  Province  of  Nova  Scotia,  and 
continued  to  reside  there  from  that  time  for  more  than  six 
years  thereafter,  and  that  by  the  laws  of  Nova  Scotia  at  that 
time,  all  actions  upon  promises  were  barred  unless  commenced 
within  six  years  after  the  cause  of  action  accrued ;  that  the 
cause  of  action  accrued  in  Nova  Scotia  on  the  5th  February, 
1821,  and  that  the  plaintiff  did  not  within  six  years  thereafter 
sue  for  the  same.  It  appeared  that  the  plaintiff  went  to  the 
State  of  Massachusetts  in  1829,  and  that  the  action  was  com- 
menced within  six  years  from  that  time.  The  Court  held  that 
the  plaintiff  was  entitled  to  recover ;  that  his  remedy  was  not 
barred  by  the  statute  of  limitations  until  six  years  had  elapsed 
after  both  he  and  the  defendant  had  been  within  the  jurisdic- 
tion of  Massachusetts. 

That  case  is  entirely  in  accordance  with  the  English  cases 
in  which  this  question  has  been  considered,  the  most  recent 
of  which  is  Don  v.  Lijypman  (1),  where  the  same  principle  was 
applied  by  the  House  of  Lords  to  an  action  brought  in  Scot- 
land on  a  contract  made  in  France.  See  also  the  case  of 
Leroux  v.  Brown  (2). 

We,  therefore,  think  the  case  comes  within  the  exception 
provided  by  the  eleventh  section  of  the  statute  of  limitations, 
and  that  the  plaintiff  is  entitled  to  judgment. 

Jvdgiiient  for  the  plaintiff. 


(1)  6  Cl.  ft  F.  1.  (S)  12  a  R  801. 
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THE  MABITIME  BANK  OF  THE  DOMINION  OF  CANADA,        iaS7. 
Plaintiffs,  and  J.  MORRIS  ROBINSON,  Defendant.  Augusts. 

Winding  up  Act  (Revised  Statutes  of  Canada^  cap.  129) — Bavk — 
Adtion  hy  liquidcUar  against  debtor — Right  of  set-off-— Claims 
purchased  hy  debtor  before  and  after  presentation  of  petition  for 
winding-up — Payment  of  debts  due  to  the  bank  with  tlieir  own 
notes, 

A  debtor  of  a  bank  which  is  being  woond  ap  under  The  Winding  Up  Act  (ReviMd 
Statutes  of  Canada,  cap.  129)  is  entitled  to  set  off  s^^ainst  a  deot  due  by  him 
to  the  bank  prior  to  the  commencement  of  the  wmding-np  proceeding  a 
liabiUty  of  the  bank  acquired  by  him  before  the  presentation  of  the  petition 
for  the  winding-nn,  even  though  acquired  by  him  for  that  purpose  uter  the 
bank  had  suspenaed  payment,  and  with  a  knowledge  of  that  fact ;  but  such 
right  of  8etK)ff  does  not  exist  in  respect  to  claims  acquired  after  the  presenta- 
tion of  the  petition  for  the  winding-up. 

The  liquidators  of  a  bank  are  not  bound  to  accept  in  payment  of  a  debt,  notes 
ianed  by  the  bank,  and  aojuired  by  the  debtor  for  that  purpose  after  the 
oommencement  of  the  winding-up. 

A  SPECIAL  CASE  stated  for  the  opinion  of  the  Court,  set  out 
that  the  plaintiffs  were  a  chartered  bank,  under  the  Banking 
Act,  carrying  on  a  banking  business  at  Saint  John  and  other 
places,  and  had  power  to  and  did  issue  notes ;  that  defendant, 
prior  to  the  8th  day  of  March,  A.  D.  1887,  was  indebted  to  the 
I^aintifis  in  the  sum  of  S810.75.  On  the  8th  day  of  March, 
A  D.  1887,  the  plaintiffs  suspended  and  stopped  payment, 
which  was  on  that  day  known  to  the  defendant,  and  on  the 
17th  day  of  March,  1887,  a  petition  for  the  winding  up  of  the 
plaintiff  under  the  Winding  Up  Act,  was  presented  to  His 
Honor  the  Chief  Justice,  and  they  were  declared  insolvent,  and 
a  liquidator  appointed  provisionally.  On  the  10th  of  May,  A 
D.  1887,  a  winding-up  order  was  made,  and  liquidators  ap- 
pointed. After  the  plaintiffii  suspended  payment,  and  before 
the  petition  for  winding  up  was  presented,  the  defendant 
bought  a  valid  claim  against  the  plaintiffs  for  the  purpose  of 
o&etting  against  the  amount  owing  by  him,  and  after  the  ap- 
pointment of  the  liquidator  provisionally,  he  bought  another 
claim  for  the  purpose  of  offset.  The  defendant  also,  after 
the  presentment  of  the  petition,  purchased  some  of  the  plain- 
MSa'  bank  notes,  for  the  purpose  of  paying  in  part  the  said 
claim,  and  tendered  them  to  the  plaintiffs,  and  to  the  liqui- 
dators, in  part  payment  of  said  claim,  but  they  refused  to  take 
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them.  After  the  making  of  the  winding  up  order,  he  also 
purchased  some  bank  notes  for  the  same  purpose,  and  tendered 
them  to  the  liquidators  in  part  payment  of  said  claim,  but  they 
refused  to  take  them.  • 

This  action  was  brought  in  the  name  of  the  Maritime  Bank 
of  the  Dominion  of  Canada  by  the  liquidators,  under  an  order 
made  by  His  Honor  the  Chief  Justice. 

The  liquidators  claimed  that  the  defendant  was  not  entitled 
to  offset  against  the  amount  owing  by  him,  any  claim  purchased 
by  him  after  the  plaintiffs  suspended  payment,  or,  at  all  events, 
any  claim  purchased  by  him  after  thepetition  forwinding  up  was 
presented, and  the  liquidator  provisionally  was  appointed;  and 
they  also  claimed  that  they  were  not  obliged  to  take  the  plain- 
tiffs' bank  bills,  in  payment  of  the  claim,  and  that  defendant  was 
not  entitled  to  offset  against  the  said  claim  any  of  the  plaintiffs' 
bank  bills  purchased  by  him  after  either  of  the  said  dates. 
The  defendant  was  not  a  stockholder  of  the  bank. 

The  questions  for  the  opinion  of  the  Court  were  : 

1.  Is  the  defendant  entitled  to  offset  against  the  plaintiflb' 
claim,  any  claim  purchased  by  him  for  the  purpose  of  a  set-off 
after  the  suspension  was  known  to  defendant,  and  prior  to  the 
presentment  of  the  winding  up  petition  and  appointment  of 
the  liquidator  provisionally  ? 

2.  Is  the  defendant  entitled  to  offset  against  the  plaintifis' 
claim,  any  claim  purchased  by  him  after  the  presentment  of 
the  petition  for  the  winding  up  ? 

3.  Are  the  plaintiffs  obliged  to  accept  in  payment  of  debts 
due  them,  their  bank  notes  acquired  after  the  suspension,  for 
the  purpose  of  such  payment  ? 

June  24, 1887.  Barker,  Q.  C,  and  Geo.  0.  OUbert  for  the 
defendant.  The  questions  in  this  case  must  be  determined 
entirely  under  the  Winding  Up  Act.  We  claim  that  the  de- 
fendant has  the  right  to  set  off  any  claim  against  the  plaintiflb 
which  in  ordinary  suits  is  capable  of  being  a  set-off.  The  de- 
fendant's claim  here  is  composed  partly  of  negotiable  paper,  and 
partly  of  bank  notes.  Sec  57  of  the  Act  expressly  declares  that 
the  law  of  set-off  shall  apply.  It  is  impossible  to  construe  this 
section  otherwise  than  as  giving  to  the  defendant  the  same 
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right  of  set-off  as  a  defendant  in  an  ordinary  suit  would  have. 
It  will  be  admitted  that  a  defendant  in  a  suit  at  law  has  a 
Tight  to  avail  himself  by  way  of  set-off  of  any  negotiable  paper 
acquired  by  him  before  the  commencement  of  the  action  ;  and 
rso  far  from  this  right  being  taken  away  by  the  Winding  Up 
Act,  it  is  expressly  recognized  by  sec  67  of  the  Act  See.  73 
may  be  relied  upon  the  other  side,  but  that  section  only  ap- 
plies to  contributories,  and  by  sub-sec.  (f)  of  sec  2,  a  contri- 
butory is  defined  to  be  a  person  liable  to  contribute  to  the 
assets  of  the  insolvent  company.  Sec.  73,  therefore,  has  no  ap- 
lication  to  the  defendant  Imga  v.  BanJc  of  P.  E,  Idand  (1), 
is  a  clear  authority  in  favor  of  the  defendant.  [King,  J.  The 
passage  in  Judge  Strong's  judgment,  p.  271,  on  which  you  rely 
in  support  of  your  contention  on  the  second  question  would 
seem  to  be  misreported,  or  not  intended  to  go  beyond  the  facts 
-of  the  case.  The  learned  Judge  says :  "  There  is  nothing  in  the 
-statute  depriving  a  debtor  of  the  bank  sued  upon  a  promissory 
note  from  purchasing  a  negotiable  instrument  upon  which  the 
bank  is  liable  and  setting  it  off."  But  the  general  law  of  set- 
off  does  not  allow  the  setting  off  of  a  debt  acquired  after  suit 
begun.]  See  also  In  re  Agra  and  MaMerman'a  Bank  (2) ; 
Lindley  on  Partnership  (1st  ed.)  p.  1327-1332  ;  In  re  Humher 
Iron  Works  Co.  (3) ;  In  re  Smith,  Fleming  is  Co!b  (4) ;  Rev. 
Statutes  of  Canada  cap.  120,  sees.  31  sub-sec  F^  41. 

A,  A.  Stockton  and  C  A,  Palmer  for  the  plaintiffs.  The 
manifest  intention  of  the  Legislature  in  passing  the  Winding 
Tip  Act  was  to  secure  an  equitable  distribution  of  the  assets  of 
insolvent  companies,  and  this  intention  would  be  defeated  if 
debtors  were  allowed,  after  the  winding-up  proceedings  were 
^commenced,  to  purchase  claims  for  the  purpose  of  set-off. 

Sees.  72  and  73  of  the  Act  were  not  in  the  English  Com* 
3>anies  Act  of  18G2,  and  the  cases  cited  upon  the  other  side, 
which  were  decided  under  that  Act,  do  not  apply.  From  these 
sections  it  might  be  contended  that  the  right  of  set-off  would 
be  entirely  taken  away,  were  it  not  for  sec  57,  which,  how- 
ever, expressly  refers  to  the  commencement  of  the  winding  up 
proceedings,  and  so  limits  the  right  of  set-off  to  claims  held  by 
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the  debtor  at  that  time.  The  whole  scope  and  tenor  of  the 
Act  is  to  preserve  the  assets  for  distribution  as  they  exist  at 
the  time  of  the  winding  up  proceedings,  but  if  claims  can  be 
subsequently  acquired,  and  made  the  subject  of  set-off,  the- 
value  of  the  assets  may  be  entirely  changed.  The  result  would 
also  be  that  claims  ^hich  were  purchased  by  debtors  after  the 
commencement  of  the  proceedings  might  be  paid  in  full,, 
and  creditors  holding  other  claims  receive  nothing,  which  waa 
contrary  to  the  spirit  and  intention  of  the  Act  The  assets 
must  be  maintained,  and.  all  rights  adjudicated  upon,  as  they 
existed  at  the  time  of  the  commencement  of  the  winding  up- 
proceedings.  The  case  of  iTiga  v.  Bank  of  P.  E.  Island  does 
not  conclude  the  question.  The  judgment  of  Mr.  Justice  Strong 
was  based  upon  a  state  of  facts  existing  in  that  case  different 
from  those  in  the  present.  It  was  not  necessary  for  that  de- 
cision that  any  interpretation  should  be  given  to  sec.  73,  and 
any  opinion  respecting  it  must  be  treated  as  merely  obiter 
dictum.  The  point  actually  decided  in  that  case  was,  that  a 
set-off  purchased  prior  to  the  passing  of  the  winding  up  was 
good,  and  that  the  law  was  not  retrospective.  Watennan  on 
Set-off,  sees.  172-174 ;  Jeffryea  v.  Agra  and  Maaterman'a  Bank- 
(1);  Watson  v.  Mid  Wales  Railway  Co.  (2);  Thomp- 
son's Liability  of  Stockholders,  sec.  394;  Div&a  v.  Phelps- 
(3). 

Oilberty  Q.  0.,  in  reply. 

Cur.  adv.  vuU. 


The  following  judgments  were  now  delivered 

Allen,  C.  J.  The  special  case  states  that  the  bank  sus- 
pended payment  on  the  8th  Mai-ch  last,  which  was  known  to* 
the  defendant  on  that  day.  That  on  the  17th  March  a  peti- 
tion for  winding  up  the  business  of  the  bank  under  the  Wind- 
ing-Up  Act  was  presented,  and  the  bank  declared  insolvent,, 
and  a  liquidator  appointed  provisionally ;  and  that  on  the  10th 
May  a  winding-up  order  was  made,  and  liquidators  appointed 
That  after  the  bank  suspended  payment,  and  before  presenta- 
tion of  the  petition  for  winding  up,  the  defendant  bought  a- 
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valid  claim  against  the  bank  for  the  purpose  of  offsetting  it 
against  a  debt  he  owed  the  bank ;  that  after  the  appointment 
of  the  provisional  liquidator  the  defendant  bought  another 
daim  against  the  bank  for  the  like  purpose ;  and  that  after 
the  making  of  the  winding-up  order,  the  defendant  pui*chased  AUen,o.  j. 
"bank  notes  issued  by  the  bank,  for  the  purpose  of  paying  his 
debt  in  part,  and  tendered  them  to  the  liquidators  for  that  pur- 
pose, and  that  they  refused  to  take  them. 

The  questions  for  the  opinion  of  the  Court  are  :  1st  Whe* 
ther  the  defendant  is  entitled  to  set  off  against  his  indebtedness 
to  the  plaintiffs  any  claim  purchased  by  him  for  that  purpose, 
^after  he  knew  of  the  bank's  suspension,  and  before  the  present- 
ment of  the  winding  up  petition  and  the  appointment  of  the 
provisional  liquidator  ? 

2nd.  Whether  the  defendant  is  entitled  to  set  off  any  claim 
purchased  by  him  after  the  presentment  of  the  petition  for 
winding  up  ? 

3rd.  Whether  the  plaintiffs  are  obliged  to  accept  in  pay- 
ment of  debts  due  to  them,  their  bank  notes  acquired  by  their 
•debtors  after  the  suspension  of  the  bank  ? 

The  answer  to  the  first  question  depends  upon  the  con- 
struction to  be  put  upon  the  57th  section  of  the  Winding  Up 
Act,  (Rev.  Statutes  of  Canada,  cap.  129),  which  declares  as  fol- 
lows : — 

"  The  law  of  setoff  as  administered  by  the  Oourts  whether  of  law 
or  equity,  shall  apply  to  all  claims  upon  the  estate  of  the  company, 
and  to  all  proceedings  for  the  recovery  of  debts  due,  or  accruing  due 
to  the  company  at  the  commencement  of  the  winding  up,'  in  the  same 
manner,  and  to  the  same  extent  as  if  the  business  of  the  company  was 
not  being  wound  up  under  the  Act." 

I  think  the  meaning  of  this  section  is,  that  the  ordinary  law 
of  set-off  applies  wherever  there  are  mutual  debts  existing  be- 
tween the  bank  and  any  of  its  debtors  at  the  time  the  winding 
up  proceedings  commenced,  but  not  after  that  time ;  because 
then  the  business  of  the  bank  practically  terminates,  and  all  its 
property  and  effects  pass  into  the  hands,  and  under  the  control 
of  the  liquidators  for  the  benefit  of  the  creditors  of  the  bank, 
and  no  action  can  afterwards  be  brought  or  proceeded  with 
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against  the  bank,  except  by  leave  of  the  Court.  See  sees.  13 
and  16.  This  principle  is  well  explained  in  the  case  of  The 
Sankey  Brook  Coal  Co.  v.  Marsh  (1),  where  the  question  of  the 
right  of  set-off  arose  in  the  case  of  a  company  which  was  being 
wound  up  in  England  under  "The  Companies'  Act,  1862;" 
and  it  was  held  in  an  action  brought  by  the  liquidator  in  the 
name  of  the  company,  that  a  debt  due  from  the  company  to 
the  defendant  previous  to  the  resolution  to  wind  up  the  com- 
pany, could  not  be  set  off  against  a  debt  incurred  by  the  de- 
fendant to  the  company  after  the  resolution.  Martin,  B.,  in 
that  case  said :  "  In  my  judgment,  these  debts  are  not  in  sub- 
stance and  in  fact  mutual  debts  within  the  meaning  of  the 
statute  of  set-off.  The  debt  owing  by  the  company  was  con- 
tracted and  became  due  while  they  were  in  a  state  of  solvency 
and  independency;  the  debt  to  them  became  due  after  the 
commencement  of  a  winding-up  under  the  supervision  of  the 
Court  of  Chancery,  and  arose  from  the  sale  of  property  of  the 
plaintiffs  made  subsequently  to  the  liquidator  taking  the  af- 
fairs of  the  company  under  his  control.  These  are  in  sub- 
stance and  good  sense,  not  debts  between  the  same  parties." 
And  Bramwell,  B.,  said :  "  I  think  these  debts  are  in  substance 
not  mutual,  but  that  the  real  plaintiff  is  the  liquidator,  and  that 
the  debt  sued  for  is  really  due  to  the  body  of  creditors  in 
whose  behalf  he  brings  the  action."  The  same  principle  was 
adopted  in  The  Ince  Hall  BoUi/ng  MiUa  Co.  v.  The  Douglas 
Forge  Co.  (2),  where  in  an  action  brought  by  a  liquidator  in 
the  name  of  the  company  for  the  price  of  goods  supplied  to 
the  defendant  after  the  commencement  of  the  winding-up.  in 
pursuance  of  a  contract  entered  into  before,  the  defendant  was 
not  allowed  to  set  off  a  debt  due  him  by  the  company  before 
the  liquidation,  because  the  debts  were  not  mutual  debts  be- 
tween the  same  parties  and  in  the  same  interest. 

In  the  present  case  the  liquidators  sue  in  the  name  of  the 
bank,  to  recover  a  debt  due  by  the  defendant  before  the  com- 
mencement of  the  windins[-up  proceedings,  and  the  defendant 
claims  to  set  off  against  it  a  liability  of  the  bank,  also  incurred 
before  the  winding-up,  of  which  he  is,  and  was  at  that  time, 
the  legal  holder.    I  think  these  were  mutual  debts  within  the 


(l)lL.R.6EiclLl8& 


(S)8Q.&D.im 


Digitized  by 


Google 


xxvl] 


NEW  BRUNSWICK  REPORTS. 


303 


meaning  of  ihe  statute  of  set-off,  according  to  Anderson's  case 
(1),  and  Barretfs  case  (2),  referred  to  hereafter.  At  all  events, 
I  think  there  is  no  doubt  about  the  defendant's  right  of  set- 
off under  the  57th  section  of  the  Act,  so  far  as  relates  to  his 
first  claim. 

No  doubt  the  effect  of  so  deciding,  will  be  that  the  defend- 
ant will  be  paid  the  full  amount  of  his  claim,  while  other 
creditors  of  the  bank  may  only  obtain  a  pro  rata  proportion 
of  their  claims,  or,  possibly,  nothing,  when  the  affairs  of  the 
bank  are  wound  up.  A  similar  argument  was  urged  against 
the  allowance  of  a  set-off  in  And&f*son*s  case,  above  referred  to ; 
but  the  Yice-Chancellor  said  that  if  that  was  a  difficulty,  the 
Legislature  had  made  no  provision  for  meeting  it :  and  the  same 
may  be  said  in  this  case.  So,  in  The  Sankey  Brook  Coal  Go's 
case,  (supra)  Martin,  B.,  speaking  on  the  subject  of  set-off,  said, 
"  If  any  provision  of  the  Legislature  compelled  us  to  allow  it, 
we  must  do  so,  although  the  result  would  be  grossly  unjust." 
That  rule  is  indisputable,  and  must  be  applied  in  this  case  if 
the  construction  of  the  57th  action  of  the  Act  is  as  I  think  it 
to  be. 

ATidersan's  case  decided  that  where  there  were  mutual  debts 
existing  before  winding-up  proceedings  were  commenced,  the 
right  of  set-off  was  not  interfered  with  by  those  proceedings. 
In  that  case,  Anderson  being  liable  to  Agra  and  Masterman's 
Bank  on  his  acceptance  falling  due  in  July,  1866,  took,  in  the 
ordinary  course  of  business,  an  acceptance  of  the  bank  which 
fell  due  and  was  dishonored  on  the  10th  June,  and  on  the  23rd 
June,  an  order  was  made  to  wind  up  the  bank.  Anderson's 
acceptance  having  matured  in  the  hands  of  the  liquidator,  an 
application  was  made  for  an  order  to  restrain  the  liquidator  from 
enforcing  payment  of  it,  Anderson  claiming  a  right  to  set  of! 
against  it  the  acceptance  of  the  bank,  which  he  held.  Wood, 
Yice-Chancellor,  made  the  order,  saying :  '*  The  Legislature  has 
carefully  and  purposely  avoided  treating  the  case  of  a  winding- 
up  as  a  case  in  bankruptcy.  The  position  of  the  parties  is 
wholly  different,  and  although  all  the  property  of  a  company 
being  wound  up  is  vested  in  the  official  liquidator,  its  position 
as  to  suits  and  actions  is  kept  unaltered,  and  it  may  be  dealt 
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with  just  as  if  no  stoppage  had  occurred,  and  no  liquidation  were 
in  progress.  That  being  so,  I  see  nothing  to  interfere  with  the 
ordinary  rights  of  the  parties  in  cases  of  this  description."  And 
after  referring  to  the  grounds  of  the  application  then  before  him, 
and  the  equitable  rights  of  the  applicant,  his  Lordship  added : 
''  This  must  have  been  under  the  consideration  of  the  Legisla- 
ture at  the  time  of  passing  the  winding-up  Act,  as  there  is  no 
provision  analogous  to  that  in  bankruptcy ;  which  seems  to 
recognize  the  fact  that  a  set-off  should  be  allowed  to  a  greater 
extent  than  where  assets  are  being  adminbtered  under  bank- 
ruptcy. In  the  absence,  therefore,  of  any  express  enactment, 
explaining  or  altering  the  rights  as  they  would  ordinarily  ex- 
ist between  debtor  and  creditor  if  the  company  had  been  going 
on  and  in  a  solvent  state,  I  must  regard  the  case  exactly  as  if 
no  winding-up  order  had  been  made,  and  as  if  the  parties  stood 
in  the  ordinary  position  of  debtor  and  creditor." 

That  case  only  decides  that  the  winding-up  proceedings  do 
not  alter  the  rights  of  the  parties  as  debtor  and  creditor  as 
they  existed  at  that  time :  that  is,  that  if  the  bank  had  not 
gone  into  liquidation,  and  had  brought  an  action  to  recover  a 
debt,  the  right  which  the  defendant  in  that  suit  would  have 
had  to  ^t  off  any  claim  he  had  against  the  bank  would  not  be 
taken  away  by  their  going  into  liquidation,*  and  the  suit  being 
brought  by  the  liquidators.  That  principle  was  also  acted  on 
in  Barrett'e  case  (1) ;  and  it  is,  I  think,  just  what  the  57th 
section  of  the  Winding  Up  Act  intended  to  declare.  But 
Anderson's  case  is  no  authority  for  anything  beyond  that,  and 
will  not  support  the  defendant's  claim  to  set  off  acceptances  or 
other  liabilities  of  the  bank  acquired  by  him  after  the  com- 
mencement of  the  winding-up  proceedings.  The  case  of  The 
United  Ports  and  General  InsuraTice  Co,  (2),  expressly  decides 
that  in  liquidation,  as  in  bankruptcy,  there  is  no  set-off  of 
mutual  debts  and  credits  in  respect  of  transactions  subsequent 
to  the  commencement  of  the  winding  up.  The  line  is  drawn 
at  that  time,  and  the  company  cannot  afterwards  deal  with  its 
assets — the  rights  of  the  creditors  then  intervening,  and  the 
mutuality  which  had  previously  existed  between  the  bank 
and  its  debtors,  and  which  was  necessary  to  give  the  right  of 


(l)4l>fQ.,J.  Aa76<L 


(S)  49  L.  J.  Oh.  Ml 


Digitized  by 


Google 


XXVI.] 


NEW  BRUNSWICK  REPORTS. 


305 


set-off,  having  thereby  ceased.  In  Barreifs  case,  the  Lord 
Chancellor  said  it  would  be  an  injurious  thing  under  a  winding 
up  order,  as  it  had  been  held  to  be  an  injurious  thing  in 
bankruptcy,  that  a  debtor  to  the  estate  should  be  permitted 
subsequently  to  the  winding-up  order,  or  subsequently  to  a 
bankruptcy,  to  purchase  up  claims  upon  the  estate  for  the  pur- 
pose of  making  a  case  of  set-off. 

It  was  contended  that  the  concluding  words  of  the  57th 
section — "  in  the  same  manner  and  to  the  same  extent  as  if  the 
business  of  the  company  was  not  beipg  wound  up" — showed 
that  the  right  of  set-off  was  not  limited  to  transactions  exist- 
ing at  the  commencement  of  the  winding  up.  But,  I  think  those 
words  are  controlled  by  the  words  which  immediately  precede 
them ;  and  that  their  only  meaning  is,  that  any  right  of  set-off 
which  existed  between  the  bank  and  its  debtors  at  the  com- 
mencement of  the  winding  up  should  continue,  and  apply  to 
suits  brought  by  the  liquidatora  to  recover  debts  due,  or  accru- 
ing due,  to  the  b^,nk  at  that  time,  just  as  if  the  bank  had  not 
become  insolvent  and  gone  into  liquidation.  In  other  words 
— that  where  there  were  mutual  debts  existing  at  the  time  the 
winding-up  proceedings  commenced,  and  an  action  was  after- 
wards brought  by  the  liquidatoi's,  the  ordinaiy  law  of  set-off 
should  apply  in  the  same  manner  as  if  the  bank  had  not 
gone  into  liquidation ;  but  that  the  words  "  in  the  same  man- 
ner," &c.,  do  not  extend  the  right  of  set-off  to  claims  which 
did  not  exist  at  the  commencement  of  the  winding  up. 

I  think  it  does  not  affect  the  defendant's  right  of  set-off  in 
respect  of  the  claim  which  he  purchased  before  the  commence- 
ment of  the  winding-up  proceedings,  that  he  did  so  for  the  pur- 
pose of  a  set-off,  and  that  he  knew  of  the  bank's  suspension  at 
the  time.  There  is  nothing  to  shew  that  he  did  not  purchase 
it  bona  fide.  Inge  v.  Batik  of  P.  E.  Island  (1),  is  an  authority 
in  favor  of  the  defendant  on  this  point.  It  did  not  follow, 
because  the  bank  had  suspended  payment,  that  it  would  go 
into  liquidation ;  and,  at  all  events,  the  defendant  purchased 
the  claim  before  the  presentation  of  the  petition,  for  winding  up, 
and,  therefore,  the  plaintiffs  were  his  debtors  to  the  amount  of 
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that  claim  "  at  the  commencement  of  the  winding  up  "  of  the 
bank,  and,  consequently,  he  comes  within  the  words  of  the  57th 
section. 

It  was  contended  that  no  set-off  could  be  allowed  in  this 
case,  because  by  the  79th  section  of  The  Bank  Act  (Rev.  Stat, 
cap.  120),  the  payment  of  the  outstanding  notes  issued  by  the 
bank  were  a  first  charge  upon  the  assets.  But  that  section 
(relating  as  it  does  to  insolvent  banks)  must  be  read  in  connec- 
tion with  the  57th  section  of  the  Winding  Up  Act,  which  al- 
lows set-off  in  certain  cases. 

If  the  liquidators  are  obliged  to  bring  actions  for  the  recovery 
of  debts  due  the  company,  the  defendants  in  such  actions  may 
be  entitled  to  set  off  claims  against  the  plainti& ;  ajid  until 
such  suits  are  determined,  and  the  amounts  which  the  plaintiffs 
are  entitled  to  recover  and  do  recover  are  ascertained,  and,  in- 
deed, until  all  the  assets  are  collected  and  the  costs  and  ex- 
penses paid — see  section  91 — the  liquidators  are  not  in  a 
position  to  make  any  distribution  among  the  creditors;  so 
that  the  79  section  of  The  Bank  Act  cannot  apply  until  the 
time  of  distribution  arrives,  and,  therefore,  it  cannot  interfere 
with  the  question  of  the  right  of  set-off. 

The  only  remaining  question  is,  whether  the  liquidators  are 
bound  to  accept  in  payment  of  debts  due  the  plaintiffs  their 
bank  notes  acquired  by  the  debtors  after  the  commencement  of 
the  winding-up  proceedings  ?  I  answer  that  question  in  the 
negative.  I  think  the  41st  section  of  The  Bank  Act,  which  de- 
clares that  a  bank  shall  always  receive  in  payment  its  own 
notes  at  par,  has  no  application  to  a  bank  in  process  of  liqui- 
dation. 

The  Bank  Act  contains  provisions  relating  both  to  solvent 
and  insolvent  banks.  There  are  ten  sections  in  it  relating 
specially  to  the  insolvency  of  banks;  but  the  4 1st  section  is 
not  one  of  them ;  and  I  can  find  nothing  either  in  that  Act  or 
in  the  Winding-Up  Act,  which  would  authorize  me  to  say  that 
the  liquidators  are  bound  to  receive  anything  but  current 
money  in  payment  of  debts  due  the  bank. 

By  the  71st  section  of  The  Bank  Act,  the  suspension  by  a 
bank  for  90  days  to  pay  its  liabilities  as  they  accrued,  in  specie 
or    Dominion  notes,  constitutes    insolvency,  and  operates  as 
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a  forfeiture  of  its  charter.  Aud  by  section  72,  if  such  suspen- 
sion continues  for  six  months,  and  no  proceedings  are  taken  for 
winding-up  the  bank,  the  directors  are  requiied  to  make  calls  on 
the  shareholders  for  such  amount  as  they  deem  necessary  to 
pay  the  debts  and  liabilities  of  the  bank ;  and  the  payment  of 
such  calls  may  be  enforced  in  the  saine  manner  as  the  payment 
of  calls  on*  unpaid  stock :  that  is,  by  action.    See  section  22. 

It  would  be  a  singular  construction  of  that  section  to  hold 
that  shareholders,  in  answ^er  to  such  calls,  would  have  the  right 
to  pay  the  amounts  required  of  them  in  the  uncurrent  notes  of 
the  insolvent  bank,  the  value  of  which  was  altogether  uncer- 
tain, and  to  say  that  the  41st  section  of  the  Act  authorized 
ihem  to  do  so.  Equally  singular,  it  seems  to  me,  would  it  be 
to  decide  that  liquidators,  in  winding-up  the  business  of 
an  insolvent  bank,  are  bound  to  receive  in  payment  of  the 
debts,  the  notes  of  the  bank  at  par,  when,  at  the  close  of  the 
winding-up  proceedings,  they  may  turn  out  not  to  be  worth 
fifty  cents  in  the  dollar. 

But  it  is  unnecessary  to  urge  any  reasons  why  the  liquidators 
should  not  accept  the  bank  notes  as  payment.  It  is  sufficient 
to  say  that  they  are  not  a  legal  tender  unless  the  4l8t  section 
of  the  Bank  Act  makes  them  so;  and  I  think  that  I  have 
shewn  that  it  could  not  have  been  intended  by  the  Legislature 
that  that  section  should  apply  to  an  insolvent  bank  in  process 
of  liquidation. 

My  opinion,  therefore,  is,  that  the  first  question  submitted  to 
the  Coui*t  should  be  answered  in  the  affirmative,  and  the  second 
and  third  questions  in  the  negative. 

Wetmore,  J.,  I  agree  with  the  learned  Chief  Justice. 

King,  J.,  after  referring  to  the  Special  Case  said :  The  first 
question  is  conclusively  determined  in  the  defendant's  favor  by 
Inge  v.  Bank  of  P.  E.  Isla/ad  (1). 

The  second  question  is,  whether  defendant  is  entitled  to  set 
off  against  plaintiffs'  claim  any  claim  purchased  by  him  after 
the  presentment  of  the  petition  for  winding-up. 

Section  57  of  the  Winding-Up  Act  (Rev.  Stat  of  Canada, 
cap.  129)  declares  that: 

(1)  U  Oui.  8.  0.  R.  865.  " 
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"  The  law  of  set-off  as  administered  by  the  Courts,  whether  of  law 
or  equity,  shall  apply  to  all  claims  upon  the  estate  of  the  company, 
and  to  all  proceedings  for  the  recovery  of  debts  due  or  accruing  due 
to  the  company  at  the  commencement  of  the  winding  up,  in  the  same 
manner  and  to  the  same  extent  as  if  the  business  of  the  company  was 
not  being  wound  up  under  this  Act" 

The  facts  as  to  this  alleged  set-off  are  thus  stated  in^paragraph 
seven  of  the  case :  "  After  the  appointment  of  the  liquidator 
provisionally,  defendant  bought  another  claim  for  the  purpose 
of  offset"  The  nature  of  the  claim  so  purchased  is  not  stated. 
Presumably  it  was  a  claim  provable  against  the  estate  of  the  com- 
pany;  but  for  all  that  appears  it  may  be  a  claim  other  than  a  debt 
within  the  meaning  of  our  statute  of  set-off,  and  in  such  case  and 
in  the  absence  of  any  agreement  for  set-off,  it  would  not  be  en- 
titled to  be  set  off.  Assuming,  however,  that  defendant's  claimi 
is  such  a  debt  as  would  be  capable  of  being  set  off  under  the  gen- 
eral statute  of  set-off,  if  there  was  no  question  of  winding  up^ 
the  question  is,  whether  a  person  who  is  debtor  to  a  company 
at  the  commencement  of  the  winding  up  proceedings  can  pur- 
chase a  debt  due  by  the  company  to  another  and  set  it  off 
against  the  debt  due  by  him  to  the  company. 

It  is  stated  in  Lindley  on  Partnership  p.  1321,  that  such  was, 
at  the  date  of  the  edition  of  1878,  the  common  practice  under  the 
English  Winding-Up  Act.  The  learned  author, who  was  then  and 
had  been  for  some  years  a  Judge  of  the  Common  Pleas,  says :  "  It 
is  a  common  practice  for  the  debtor  of  a  company  which  is  being 
wound  up,  to  buy  up  bills  of  the  company  in  order  to  set  such 
bills  off  against  what  the  purchasers  themselves  owe  to  the 
company.  The  legality  of  the  practice  has  been  questioned 
and  has  not  yet  been  settled  by  decision.  The  general  scope 
of  the  Companies'  Act,  1862.  is  hardly  consistent  with  any 
device  by  which  one  creditor  obtains  a  preference  over  others 
after  the  winding  up  has  commenced,  but  it  is  doubtful  whe- 
ther the  language  of  the  Act  is  sufficiently  clear  to  defeat  the 
practice  in  question." 

The  English  winding  up  provisions,  while  differing  with  ours 
in  many  particulars,  are  substantially  similar  in  regard  to  the 
powers  and  duties  of  the  liquidator,  and  the  objects  of  a  com- 
pulsory winding-up.   Thus  at  p.  1270  Lindley  says :  "  The  lead- 
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ing  principle  pervading  the  winding  up  provisions  of  the  Act        ^^7. 
of  1862,  is  that  nothing  shall  be  done  after  the  commencement    Maritime 
of  the  winding  up  of  a  company,  except  with  a  view  to  realize  ^^ 

its  assets  and  distribute  them  rateably,  first  amongst  its  credi-    Robinson. 
tors,  and  then,  if  there  is  a  surplus,  amongst  its  members."  King,  j. 

In  OrisaeWs  case  (1),  Lord  Chelmsford  says :  "  The  primary 
intention  of  the  Legislature  in  the  provisions  relating  to  the 
winding  up  of  companies  is  expressed  in  the  133rd  section  of 
the  Act,beingthat  the  property  of  the  Company  sh^U  beapplied  in 
satisfaction  of  ijts  liabilities  pari  passu" 

And  in  Smith-Fleming  &  Co!s  case  (2),  Lord  J.  Turner  de- 
scribed the  main  purpose  of  the  Act  to  be  the  collection  and 
distribution  of  the  assets  of  companies  for  the  general  benefit 
of  their  creditors,  and  amongst  the  creditors  pari  passu." 

In  Ince  Hall  Rolling  Mills  Co.  v.  Douglas  Forge  Co,  (3), 
Williams,  J.,  says :  "  The  purpose  of  the  Act  is  to  make  an 
equable  and  rateable  distribution  of  all  the  assets  of  the  com- 
ptoy  from  the  moment  of  the  commencement  of  the  winding 
up,  amongst  all  the  creditors  without  favor  or  preference  to 
any  one  according  to  the  legal  rights  of  the  creditors  and  the 
company  at  the  moment  of  the  commencement  of  the  winding 
up.  All  the  assets  of  the  company  are  to  be  got  in  and  col- 
lected in  the  most  beneficial  way,  and  distributed.  In  fact,  from 
the  moment  of  the  winding  up,  the  company  is  stopped  as  an 
independent  going  concern." 

All  this  very  accurately  describes  the  objects  of  our  Act,  ex- 
cept that  by  section  65  of  our  Act  due  regard  is  to  be  had  to  the 
rank  and  privilege  of  every  creditor  in  the  preparation  of  the 
dividend  sheet. 

In  the  English  Act,  the  subject  of  set-off  as  between  the  com- 
pany and  persons  not  being  members  of  the  company  is  not 
alluded  to.  The  only  reference  to  set-off  is  in  section  101, 
where  set-off  in  certain  cases  is  allowed  to  contiibutoiies  in  un- 
limited liability  companies. 

In  Anderson's  case  (4),  it  was  unsuccessfully  sought  to  apply 
the  principles  of  set-off  in  bankruptcy  to  the  winding-up  pro- 
ceedings, and  it  was  held  that  the  relation  between  a  company 


(1)  L.  B.  1  Ch.  688.  (8>  8  Q.  B  D.  170. 
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in  liquidation  and  persons  from  and  to  whom  debts  are  owing, 
is  the  ordinary  relation  of  debtor  and  creditor,  and  that  the 
general  statute  of  set-off  was  applicable  as  in  ordinary  cases. 
In  that  case  the  company  held  an  acceptance  of  the  applicant 
which  was  given  before  the  winding  up,  but  which  did  not  ac- 
crue due  until  after  the  winding-up  order,  and  the  applicant 
held  an  acceptance  of  the  company  which  accrued  due  shortly  be- 
fore the  commencement  of  the  winding-up.  Vice-chancellor  Wood 
says:  "The  Legislature  has  carefully  and  purposely  avoided 
treating  the  case  of  a  winding  up  as  a  case  in  bankruptcy.  The 
position  of  the  parties  is  wholly  diffei^ent,  and  although  all  the 
property  of  a  company  is  vested  in  the  official  liquidator,  its 
position  as  to  suits  and  actions  is  kept  unaltered,  and  it  may 
be  dealt  with  just  as  if  no  stoppage  had  occurred  and  no  liqui- 
dation were  in  progress.  That  being  so,  I  see  nothing  to  inter- 
fere with  the  oi-dinary  rights  of  the  parties  in  cases  of  this 
description.  *  *  *  In  the  absence  of  any  express  enact- 
ment, explaining  or  altering  the  rights  as  they  would  ordinarily 
exist  between  debtor  and  creditor  if  the  company  had  been 
going  on  and  in  a  solvent  state,  I  must  regatd  the  ease  ex- 
actly as  if  no  winding-up  order  had  been  made,  and  as  if  th6 
parties  stood  in  the  ordinary  position  of  debtor  and  creditor. 
*  *.  *  It  has  been  suggested  that  persons  who  are  indebted 
to  the  concern  might  buy  up  acceptances  of  the  company,  and 
thus,  by  getting  these  acceptances  paid  in  full,  discharge  them- 
selves from  all  liability."  It  is  to  be  noted  that  this  refers,  not 
to  the  buying  up  of  bills  after  the  commencement  of  the  wind- 
ing up,  but  to  such  a  buying  as  was  the  case  before  the  Court, 
viz. :  a  buying  previous  to  the  commencement  of  the  winding- 
up  proceedings,  but  within  the  restrictions  as  to  time  of  the 
bankruptcy  provisions  relating  to  set-off  in  case  they  were  ap- 
plicable. The  Vice-Chancellor  says  of  this  objection :  "  All  I 
can  say  is,  that  if  that  is  a  difficulty  the  Legblature  has  made 
no  provision  for  meeting  it."  Then  he  adds,  what  it  may  be 
well  to  bear  in  mind  in  this  case :  "  If  a  case  had  actually  oc- 
curred of  persons  going  about  and  buying  up  debts  nt  under- 
values different  considerations  might,  perhaps,  arise.  But  the 
mere  circumstance  of  taking  bills  of  exchange  in  the  ordinary 
course  of  dealing  is  not  a  circumstance  which  would  induce  this 
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Court  to  say  that  the  rights  of  the  parties  should  he  interfered 
with.  ♦  ♦  ♦  I  find  nothing  in  the  winding  up  Act  which 
would  authorize  me  to  say,  that  a  debtor  to  the  concern,  taking 
in  the  ordinary  course  of  business  bills  which  are  due  from  the 
concern  and  current  in  the  market,  should  not  be  allowed  to  set 
off  the  one  claim  against  the  other." 

We  are  still  to  bear  in  mind  that  he  is  speaking  of  bills  taken 
prior  to  the  commencement  of  the  winding  up,  although  with 
notice  of  the  insolvent  state  of  the  company. 

In  1875  the  Judicature  Act  declared  that  debts  in  winding 
up  should  be  enforced,  etc.,  according  to  the  provisions  of  the 
Bankruptcy  Act,  1869 ;  and  it  is  held  that  this  made  the  bank- 
ruptcy provisions  as  to  set-off  applicable  to  cases  of  winding 
up.    Re  MUa/n  Tramways  Co.  (1),  and  other  cases  to  like  effect. 

This,  of  course,  puts  an  end  to  the  common  practice  men- 
tioned by  Mr.  Justice  Lindley ;  but  the  existence  and  continu- 
ance of  such  a  practice  in  such  a  country  as  England,  where 
many  important  interests  must  have  been  seriously  affected  by 
it,  coupled  with  the  doubt  expressed  in  Lindley  as  to  whether 
the  Act  was  sufSciently  clear  to  defeat  the  practice,  and  the 
change  effected  in  the  law  by  the  application  of  the  bankruptcy 
law  of  set-off  which  would  prevent  such  practice,  are  not  un- 
important facts  as  bearing  upon  the  alleged  right  of  set-off 
under  the  English  Companies  Act.  The  effect  of  the  Judi- 
cature Act  is  also  to  render  the  decisions  since  its  enactment 
less  applicable  to  the  point  in  question. 

The  case  of  Be  Humher  Iron  Works  Co.  (2),  cited  on  ^ the 
argument  does  not  appear  important.  It  was  a  case  where  a 
contributory  of  a  company  in  course  of  liquidation  bought  up 
a  debt  of  the  company  for  a  less  sum  than  was  actually  due 
thereon — and  it  was  held  that  he  might  prove  against  the  com- 
pany for  the  full  amount  of  the  debt,  and  not  merely  for  what 
he  had  paid.  But  that  was  not  a  question  of  setting  off  the 
amount,  but  of  proving  for  it  and  receiving  dividends  upon  the 
full  amount.  The  only  objection  was  that  the  contributory 
could  not,  as  against  his  co-contributories,  make  a  profit  out  of 
the  company,  and  the  objection  was  overruled. 

Smith,  Fleming  Co*8  case  and  Oledstane's  case  (3),  also  cited. 
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were  cases  where  a  creditor  of  the  company  sought  to  restrain  the 
liquidator  of  the  company  from  negotiating  his  current  accept- 
ance held  by  the  company  and  so  preventing  him  from  setting  his 
claim  off  against  it  when  it  should  become  due  and  payable ;  but 
the  assets  of  a  company  in  liquidation  are  not  to  be  paid  rateably, 
and  all  that  was  held  was  that  (there  being  no  existing  right  of 
set-off  in  respect  of  the  two  acceptances)  the  liquidator  who, 
under  the  Act,  was  empowered  with  the  leave  of  the  Court  to 
negotiate  negotiable  securities  held  by  him,  should  have  the 
same  right  to  deal  with  the  current  acceptances  as  an  ordinary 
holder  would  have,  if  deemed  necessary  for  the  purposes  of  the 
estate. 

In  our  Act  there  are  express  provisions  regarding  set-off  con- 
tained in  sections  57  and  73.  Before  considering  their  terms, 
it  may  be  well  to  consider  the  relation  between  the  company 
in  liquidation  and  its  debtors  and  creditors  as  bearing  upon  the 
question  of  mutuality  and  interest.  Upon  the  service  on  the 
company  of  the  notice  of  presentation  of  the  petition  the  wind- 
ing up  proceedings  shall  be  deemed  to  commence.    Section  7. 

Upon  the  presentation. of  the  petition  the  Court  may  make  a 
winding  up  order,  or  any  interim  or  other  order  that  it  deems 
just.    Section  9. 

It  may  at  same  time  appoint  provisionally  a  liquidator  of 
the  estate  and  effects  of  the  company.     Section  26. 

The  liquidator  shall  take  into  his  custody  all  the  property, 
effects  and'Choses  in  action  of  the  company.    Section  30. 

After  the  presentation  of  the  petition  and  before  the  winding 
up  order,  the  Court  may  restrain  further  proceedings  in  any 
action,  suit  or  proceedings  against  the  company,  upon  such 
terms  as  the  Court  thinks  fit.    Section  13. 

If  a  creditor  has  recovered  judgment  and  levied  upon  the  pro- 
perty of  the  company,  he  shall  not  obtain  any  advantage  there- 
by, if  the  winding  up  has  commenced  before  the  payment  over 
to  him  of  the  moneys  actually  levied,  paid  or  received  under 
the  writ,  etc.    Section  66. 

After  the  commencement  of  the  winding  up,  all  transfers  of 
shares  (without  consent  of  liquidators)  and  every  alteration  in 
the  status  of  the  members  of  the  company  shall  be  void. 
Section  15,  (2). 
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Certain  contracts  and  payments  made  within  a  limited  time 
before  the  commencement  of  the  winding  up  are  declared  void. 
Sections  08-72. 

Upon  the  appointment  of  the  liquidator  (presumably  the 
provisional  as  well  as  permanent  liquidator)  the  powers  of  the 
directors  shall  cease.    Section  34. 

After  the  making  of  the  winding  up  order,  the  company  shall 
cease  to  carry  on  its  basiness,  except  in  so  far  as  it  is  in  the 
opinion  of  the  liquidator  required  for  the  beneficial  winding  up 
thereof.     Section  15. 

Thereafter  no  suit  shall  be  proceeded  with  or  commenced 
against  the  company,  except  with  leave  of  the  Court.  Section 
16. 

And  every  attachment,  distress  or  execution  put  in  force 
against  the  estate  or  effects  of  the  company  shall  be  void. 
Section  17. 

The  property  of  the  company  shall  be  applied  in  satisfaction 
of  its  liabilities  and  the  charges  incurred  in  winding  up  its  af- 
fairs, and  any  property  or  assets  remaining  shall  be  distributed 
amongst  the  members  or  shareholders  according  to  their  rights 
and  interests  in  the  company.    Section  17. 

The  winding  up  is  to  be  carried  on  with  the  advice  in  cer- 
tain cases  of  the  creditors,  shareholders  and  contributories. 

It  is  evident,  therefore,  that  new  interests  are  created  by 
the  winding  up  proceedings;  the  aflkirs  of  the  company  in 
liquidation  being  managed  for  the  benefit,not  solely  of  those  who 
were  alone  directiy  interested  previous  to  the  commencement  of 
the  winding  up  proceeedings,  but  of  the  whole  body  of  creditors, 
shareholders  and  contributories.  There  is  no  formal  assignment 
from  the  company  to  the  liquidator,  and  the  company  remains 
nominally  as  debtor  or  creditor  as  the  case  may  be,  but  the 
company  in  liquidation  represents  different  interests  from  those 
represented  by  it  before ;  and  the  real  as  well  as  the  nominal 
position  of  the  company  in  liquidation  is  to  be  looked  at  in  de- 
termining the  rights  of  the  parties. 

The  company  being  still  the  nominal  creditor  and  the  nom- 
inal debtor,  any  debts  which  are  virtually  due  by  and  between 
the  company  in  liquidation  and  the  defendant  would  be  subject 
of  set-off  notwithstanding  the  change  in  the  interest;   but 
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where  the  alleged  debts  are  not  virtually  due  by  and  between 
the  same  parties,  and  where,  consequently,  it  would  not  be  just 
that  they  should  be  set  off,  there  the  nominal  company  in 
liquidation  should  be  treated  as  being  virtually  the  whole  body 
of  creditors,  shareholders  and  contributories.  In  such  case  it  is 
to  be  treated  as  if  there  was  an  assignment  by  the  company  of 
the  debts  due  to  it,  and  so  the  assignee  would  be  affected  only 
by  such  rights  of  set-off  as  existed  at  the  time  the  debtor  re- 
ceived notice  of  the  assignment.  Hence,  in  Anderson's  case 
(1),  a  debt  due  and  payable  to  the  defendant  before  the  winding 
up,  and  a  debt  incurred  by  the  defendant  to  the  company 
before  winding  up  but  not  due  and  payable  until  afterwards, 
were  held  mutual  debts ;  the  winding  up  not  being  treated  as 
material  in  such  case  to  govern  the  question  of  mutuality. 
The  parties  were  nominally  the  same,  and  the  real  parties 
could  not  be  at  all  prejudiced  by  t^reating  them  as  the  same. 
So  in  Ince  Rolling  Mills  Co.  v.  Douglas  Forge  Go.  (2),  Williams, 
J.,  stated  as  a  proposition  he  was  disposed  to  concede,  that  the 
mere  fact  that  a  debt  sought  to  be  set  off  does  not  become  pay- 
able until  after  the  commencement  of  the  winding  up,  does  not 
interfere  with  the  right  of  set-off  provided  that  the  debts  are  in 
substance  and  in  fact  mutual  debts  to  and  from  the  same  par- 
ties and  in  the  same  interest.  In  that  case,  the  company,  be- 
fore the  winding  up  proceedings,had  made  an  executory  contract 
with  the  defendant  who  was  a  creditor  of  the  company  for  the 
delivery  of  iron ;  the  company  was  begun  to  be  wound  up  be- 
fore the  delivery  of  the  iron  under  the  contract;  the  iron  was 
delivered  in  two  lots  by  the  liquidator,  one  lot  after  the  com- 
mencement of  the  winding  up  but  before  the  winding-up  order, 
and  the  other  after  the  winding-up  order.  In  an  action  for 
the  price  of  the  two  lots  brought  by  the  company  through  the 
liquidator,  the  defendant  sought  to  set  off  the  debt  due  to  him 
before  the  winding  up ;  but  it  was  held  that  the  interest  and 
capacity  were  different,  and  therefore  not  liable  to  a  set-off  ol 
a  debt  incurred  by  nominally  the  same  company,  at  a  time 
when  it*  was  carrying  on  its  business  independently  and  for  its 
own  benefit 


(1)  L.  R.  8  Eq.  887. 
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So  in  Sanhey  Brook  Coal  Co.  v.  Marsh  (1),  where  a  limited 
company  being  insolvent  passed  a  resolution  to  wind  up  volun- 
tarily and  an  order  was  afterwards  made  to  continue  the 
winding-up  under  the  supervision  of  the  Court ;  in  an  action 
Afterwards  brought  by  the  liquidator  in  the  name  of  the  com- 
pany against  a  member,  it  was  held  that  a  debt  due  from  the 
company  to  the  defendant  previously  to  the  resolution  could  not 
be  set  off  against  a  debt  incurred  by  the  defendant  to  the 
company  after  the  resolution. 

Martin,  B.,  says :  ''  These  debts  are  not  in  substance  and  in 
fact  mutual  debts  within  the  meaning  of  the  statute  of  set-off." 

Bramwell,  B.,  says:  "The  case  is  precisely  as  if  a  person 
against  whom  assignees  in  bankruptcy  brought  an  action 
for  a  debt  incurred  to  them,  should  attempt  to  set  off  a  debt 
due  to  him  from  the  bankrupt.  If  therefore  the  good  sense  of 
the  matter  is  looked  at,  the  case  is  plain,  and  the  only  thing 
that  could  be  said  in  favor  of  defendants  would  be,  that  there  ^ 
is  nothing  in  a  winding  up  to  impair  the  effect  of  the  statute 
of  set-off;  that  the  debts  here  are  mutual,  the  one  being  due 
from  plaintiffs  to  defendants,  and  the  other  due  from  defendants 
to  plaintiffs,  and  that  at  common  law  it  matters  not  what  are  the 
equitable  rights  of  the  parties — a  defendant,  for  instance,  being 
entitled  to  his  set-off  notwithstanding  that  the  plaintiff  has 
assigned  over  his  debt.  But  I  think  that  these  debts  are  in 
substance  not  mutual,  but  that  the  real  plaintiff  is  the  liquidator, 
and  that  the  debt  sued  for  is  really  due  to  the  body  of  creditors 
in  whose  behalf  he  brings  the  action.  I  think  we  are  entitled 
to  look  to  the  substance  of  the  matter,  and  that  we  should  be 
most  unjustifiably  cleaving  to  the  letter  if  we  allowed  this  set- 
off to  prevail."  And  after  referring  to  Higgs  v.  N.  Assam  Tea 
Co.  (2),  he  says:  "This  shews  that  in  an  action  against  the 
company,  a  replication  shewing  that  the  real  plaintiff  was  the 
liquidator,  and  that  he  sued  for  the  benefit  of  the  general  body 
of  creditors,  would  be  good;  for  equity  would  in  that  case 
restrain  the  defendant  from  setting  up  that  defence." 

And  in  this  connection  the  observations  of  Vice-Chancellor 
Wood  in  Anderson's  case  {3),  already  referred  to,  might  be 
borne  in  mind. 
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^^7.  In  Re  Milan  Tramways  Co.  (1),  (which  however  was  a  case 

Mamtime  of  winding  up  since  the  application  to  winding  up  proceedings 
^^  of  the  law  of  set  off  in  bankruptcy),  Earl  Selbome  says:  "It 
BoBiNsoy.  is  impossible  that  a  person,  who  at  the  time  of  the  bankruptcy 
King,  J.  owes  a  debt  to  the  bankrupt  and  has  no  right  of  set-off,  can 
acquire  such  a  right  by  taking  an  assignment  of  another  debt 
due  to  another  creditor  of  the  bankrupt."  See  also  the  remarks 
of  Lord  Kenyon  in  Dickson  v.  Evans  (2).  In  administration 
suits  instituted  on  behalf  of  all  creditors  of  the  estate  of  & 
deceased  insolvent,  the  rights  of  the  parties  cannot  be  altered 
by  the  acquirement  of  new  rights  of  set  off :  per  Jessel,  M.  R.,. 
in  MidcUeton  v.  Pollock  (3)  ;  and  it  seems  as  if  the  winding  up 
order  (and  by  relation,  the  winding  up  proceedings  from  the^ 
beginning)  is  in  the  nature  of  a  decree  for  the  general  adminis- 
tration of  the  estate  of  the  company  for  the  benefit  of  all  the 
creditors  and  contributories.  These  are  ordinary  principles  of 
justice  and  fairness  which  must  characterize  the  administration, 
of  the  law  generally,  for  when  a  number  of  people  are  put  in 
a  class  for  equable  and  rateable  treatment,  it  must  be  the  case: 
that  no  one  of  the  number  can  be  allowed  to  obtain  an  indirect 
advantage  at  the  expense  of  the  rest.  The  rights  of  the  credit- 
ors as  a  body  are  acquired  and  determined  at  the  commence- 
ment of  the  winding  up,  and  this  status  is  not  to  be  altered  to 
their  disadvantage  without  their  consent. 

After  the  commencement  of  the  winding-up,  a  creditor  may 
be  restrained  from  proceeding  to  realize  his  debt  outside  of  the 
winding  up.  Can  he  then  by  transfering  it  to  a  debtor  of  the 
company,  enable  such  debtor  to  receive  payment  in  full  through 
a  set-off,  the  seller  and  the  purchaser  dividing  the  profit  of  the 
transaction  which  comes  out  of  the  general  body  of  the  credi- 
tors ?  It  seems  to  me  that  such  a  transaction  would  be  res- 
trained as  an  attempt  to  obtain  an  unfair  and  indirect  advan- 
tage, and  defeat  the  equality  sought  to  be  secured  by  the  Act. 
Then,  does  the  particular  language  of  the  57th  section  allow 
such  a  practice  ?  For  if  it  does,  it  must  prevail  notwithstanding 
what  has  been  said.  It  says  that  the  law  of  set-off  as  admin- 
istered by  the  Courts,  whether  of  law  or  equity,  shall  apply  U> 
all  claims  upon  the  estate  of  the  company  and  to  all  proceed- 

(1)  26  Ch.  D.  587.  (2)  6  T.  R  57.  (S)  L.  R.  20  Eq.  29. 
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ings  for  the  recovery  of  debts  due  or  accruing  due  to  the 
company  at  the  commencement  of  the  winding  up  in  the 
same  manner  and  to  the  same  extent  as  if  the  business  of 
the   company    was    not    being  wound   up   under   the  Act» 

Do  the  words  **  at  the  commencement  of  the  winding 
up'*  limit  the  words  "all  claims  upon  the  estate  of 
the  company,"  as  well  as  the  words  which  follow.  If  the 
word  "claims"  refers  to  the  making  of  the  claim  and 
not  to  the  subject  of  it,  then  the  words  "at  the  com- 
mencement of  the  winding  up,"  would  not  be  applicable, 
because  the  claims  in  this  sense  are  not  to  be  put  in  until  after 
the  winding  up  order.  And  if  the  word  "  claims "  refers  to 
the  subject  of  the  demand,  i.  e.,  whatever  is  provable, 
there  is  a  difficulty  in  extending  the  words  in  question  to  this 
clause,  arising  from  the  fact  that  the  words  "  at  the  commence- 
ment of  the  winding  up,"  do  not  qualify  the  entire  clause  in 
which  they  are  found  ;  that  is  to  say, they  do  not  qualify  the  pro- 
ceedings for  the  recovery  but  merely  the  "debU  due  or  accruing 
due."  If  they  qualified  all  that  went  before  in  the  clause  in  which 
theyare  found,i.e.,if  they  qualified  the  entire  expression,  "allpro- 
'Ceedings  for  the  recovery  of  debts  due  or  accruing  due  to  the 
company,"  then  I  should  think  that  they  should  qualify  the 
words,"all  claims  upon  the  estate  of  the  company,"  provided  that 
if  so  applied  they  would  make  good  sense  and  were  fairly  ap- 
plicable ;  but,  inasmuch  as  they  do  not  qualify  the  whole  of 
the  clause  in  which  they  are  found,  I  do  not  think  that  they 
are  to  be  considered  in  any  natural  or  grammatical  construc- 
tion as  qualifying  an  anterior  clause.  At  the  same  time,  the 
fact  of  a  limitation  in  point  of  time  in  respect  of  one  class  of 
the  mutual  debts  rather  implies  a  corresponding  limitation  in 
the  other. 

The  next  question  on  the  section  is  as  to  the  force  of  the 
words  "  in  the  same  manner  and  to  the  same  extent  as  if  the 
business  of  the  company  was  not  being  wound  up  under  this 
Act."  Now  the  law  of  set-off  is  a  law  of  procedure,  and  when 
the  section  says  that  the  law  of  set-off  shall  be  applied  to  cer- 
tain classes  of  dealings  between  the  parties,  in  the  same  manner 
iwd  to  the  same  extent  as  if  the  business  of  the  company  was 
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not  being  wound  up  under  the  Act,  it  does  not  necessarily  mean 
that  the  questions  of  mutuality  and  intei*est  shall  be  determined 
irrespective  of  the  winding  up  provisions;  but  it  may  reasonably 
mean  that  when  mutual  debts  (for  instance)  exist  under  the 
winding  up  Act  the  law  of  set-off  in  the  case  of  mutual  debts 
is  to  be  applied  to  them  in  the  same  manner  and  to  the  same 
extent  as  it  would  be  applied  to  mutual  debts  in  ordinary  cases 
where  there  was  no  question  of  winding  up — not  that  rights 
and  obligations  created  by  the  Act  shall  be  ignored  in  deter* 
mining  the  rights  of  parties  in  set-off.  The  question  of  whether 
debts  are  mutual  or  not  is  not  a  question  of  procedure  but  of 
right,  and  this  is  to  be  determined  according  to  the  operation 
of  the  winding  up  Act  upon  rights  and  interests.  Supposing,, 
however,  that  there  is  an  ambiguity,  we  are  justified  in  looking 
at  the  consequences,  and  these  have  been  already  dwelt  upon. 
Upon  the  whole,  therefore,  I  am  of  opinion  that  at  the  codq- 
mencement  of  the  winding-up,  the  creditors,  shareholders  and 
contributories  as  a  whole  acquire  a  new  interest  in  the  com- 
pany in  liquidation,  which  prevents  any  person  from  acquiring 
new  rights  of  set-off  in  respect  of  any  debt  which  was  not 
virtually  a  debt  due  to  him  by  the  company  in  its  interests  as 
they  existed  prior  to  the  commencement  of  the  winding  up. 
This,  as  already  stated,  would  not  prevent  a  debt  due  but  not 
payable  at  time  of  winding  up  from  being  set  off  against  a 
debt  due  and  payable  before  winding  up. 

The  case  of  Inga  v.  Bank  of  P.  E,  L  (1),  was  relied  on  as 
an  authority  on  this  question ;  but  for  the  i*easons  stated  on  the 
argument  I  do  not  think  that  this  is  so.  As  to  the  point  raised^ 
that  debtors  of  the  company  are  contributories  under  section 
73,  that  I  think  was  fully  met  on  the  argument. 

As  to  the  third  question,  in  reference  to  receiving  the  bank 
notes  in  payment,  I  think  that  in  the  winding  up  they  are 
simply  liabilities  of  the  company,  to  be  liquidated  according  to 
the  law  applicable^  to  them  in  the  course  of  the  winding  up, 
the  holders  of  them  being  entitled  under  section  65  to  such 
rank  and  privileges  in  the  preparation  of  the  dividend  bheet  as 
appertain  to  them  under  any  law,  and  therefore  entitled  to  a 
certain  priority  of  payment  out  of*  the  assets  of  the  estate. 
a)ii0MLaaR.266. 
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Fraser,  J.  Until  proceedings  were  taken  under  the 
Winding-Up  Act,  (Rev.  Statutes  of  Canada  cap.  129)  the  bank 
was,  in  respect  to  its  liabilities  and  to  the  right  of  set-off,  in  the 
same  position  as  any  other  partnership  would  be,  which  had  like 
it  suspended  payment,  and  the  case  of  Jngfa  v.  Bank  of  P.  E. 
Idand  (1),  so  decides ;  and,  therefore,  the  defendant  could,  after 
the  suspension  and  before  the  presentment  of  the  petition  for 
winding  up,  purchase  or  acquire  for  the  purpose  of  set-off  any 
claim  due  by  the  bank  to  any  other  person.  The  answer  to  the 
first  question  will,  therefore,  be  in  the  affirmative. 

The  second  question  involves  very  important  considerations 
and  is  a  matter  of  the  highest  concern  to  the  creditors  of  the 
bank.  It  Was  urged  at  the  argument,  on  behalf  of  the  defend- 
ant, that  proceedings  under  the  Winding-Up  Act  were  not  like 
proceedings  under  the  Bankruptcy  Acts,  and,  therefore,  that  a 
debtor  to  the  bank  could^after  the  presentment  of  the  petition,ac- 
quire  any  claim  against  the  bank  for  the  purpose  of  set  off;  and 
the  case  of  In  re  Agra  and  Maaterman's  Bamk,  Anderson^s 
case  (1),  was  cited  as  supporting  this  contention. 

Sir  W.  Page  Wood,  V.  C,  in  delivering  judgment  in  that  case 
says :  "  The  Legislature  has  carefully  and  purposely  avoided 
treating  the  case  of  a  winding  up  as  a  case  in  bankruptcy.  The 
position  of  the  parties  is  wholly  different,  and,  although  all  the 
property  of  a  company  being  wound  up  is  vested  in  the  official 
liquidator,  its  position  as  to  suits  and  actions  is  kept  unaltered, 
and  it  may  be  dealt  with  just  as  if  no  stoppage  had  occurred 
and  no  liquidation  were  in  progress.  That  being  so,  I  see 
nothing  to  interfere  with  the  ordinary  rights  of  the  parties  in 
cases  of  this  description.  At  common  law  there  would  be  noth- 
ing to  prevent  the  liquidator  from  selling  the  goods  and  dealing 
with  them  as  he  thoughtfit.  Suppose  he  had  sold  thegoods  and  no 
action  had  been  brought — no  set  off  would  have  arisen.  The 
applicant,  however,  coming  into  equity  for  the  purpose  of  re- 
deeming his  security,  is  allowed  to  do  so  on  the  terms  of  having 
an  account  taken  of  what  is  due  from  the  one  party  to  the 
other.  The  right  of  set-off  in  such  acase  being  admitted,it  will  not, 
I  apprehend,  be  interfered  with  by  anything  that  has  taken 
place  under  the  winding  up." 
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In  this  case  while  the  Vice-Chancellor  goes  to  the  extent  of 
saying  that  under  the  Winding  Up  Acts  the  right  of  set-off  by 
debtors,  who  are  non-contributories  are  in  no  wise  affected  by 
such  Acts,  I  do  not  consider  the  case  as  in  anyway  sustaining 
the  contention  of  the  defendant  that  a  purchaser,  after  proceed- 
ings are  taken  to  wind  up  the  company,  of  a  debt  due  from 
the  company  to  another  person  can  offset  that  debt  against  a 
debt  due  from  himself  to  the  company  when  the  winding  up 
proceedings  were  taken.  In  Re  Commercial  Barik  Coiyorodion 
of  India  and  the  East,  (Smith  v.  Fleming  <k  Go's  case),  (1),  at 
the  time  when  an  order  was  made  for  winding  up  the  company, 
the  company  were  the  holders  of  bills  accepted  by  S.  &  Co., 
which  would  become  payable  in  six  months.  At  the  same 
time  S.  &  Co.  were  holders  of  bills  drawn  by  the  company, 
which  the  drawees  shortly  before  the  winding-up  order  had 
refused  to  accept.  Held  (reversing  the  decision  of  the  Master 
of  the  Rolls)  that  S.  &  Co.  had  no  right  to  set-off  against 
each  other  the  present  liability  of  the  company  under  their 
dishonored  bills,  and  the  future  liability  of  S.  &  Co.  under 
their  acceptances,  nor  any  right  to  have  the  bills  retained  by 
the  official  liquidator  until  a  right  of  set-off  arose,  but  that  the 
official  liquidator  ought  to  be  allowed  to  negotiate  the  bills  ac- 
cepted by  S.  &  Co. 

This  case  was  one  of  a  claim  of  set-off  by  the  debtors  of  the 
company  of  an  over-due  debt  owing  to  them  as  against  their 
running  acceptances — ^however  they  were  all  debts  arising  out 
transactions  between  the  parties  before  the  winding  up  proceed- 
ings. 

In  Be  The  United  Porta  and  General  Insurance  Co.;  Ex 
parte  ThejEtna  IvMurance  Co.  (2).  it  is  said,  "  In  liquidation,  as 
in  bankruptcy  there  is  no  set-off  of  mutual  debts  and  credits  of 
transactions  subsequent  to  the  commencement  of  the  winding 
up."  It  may  be  claimed  in  the  present  case  that  the  transaction 
is  not  one  subsequent  to  the  winding  up,  and  no  doubt  in  one 
sense  that  is  so,  for  the  claim  purchased  then  existed  as  a  debt 
due  by  the  company,  but  the  transfer  of  the  debt  to  the  de- 
fendant is  a  transaction  between  himself  and  the  assignor  of 
the  debt  subsequent  to  the  winding  up.     Can  a  debtor  then  by 
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such  a  transaction,  that  is,  by  becoming  the  assignee  of  such 
debt  acquire  as  against  the  company  rights  which  his  assignor 
would  not  have  had,  for  if  there  had  not  been  any  assignment 
the  debtor  would  have  had  to  pay  his  debt  to  the  liquidators 
to  form  part  of  the  assets  of  the  company,  and  the  creditor 
would  have  been  entitled  to  receive  out  of  such  assets,  pari 
passu  with  other  creditors,  payment  of  his  claim  so  far  as  such 
assets  would  go.  If  the  debtor  could  purchase  the  claim  and 
set  it  off  against  his  debt  due  to  the  company,  such  claim  might  be 
paid  in  full  and  in  so  far  as  it  might  be  paid  it  would  to  that 
extent  lessen  the  assets  of  the  company  available  for  the  gen- 
eral body  of  creditors.  I  think  no  one  can  by  a  transaction 
subsequent  to  the  winding  up  proceedings,  make  himself  a 
creditor  of  the  company  so  as  to  give  him  the  right  to  receive 
from  the  assets  of  the  company  a  larger  sum  for  his  claim  than 
the  original  creditor  would  be  entitled  to  receive  if  he  had  not 
assigned  such  claim. 

In  the  case  of  the  Ince  Hall  RoUing  Mills  Co.  v.  Douglas 
Forge  Co,  (1),  Watkin  Williams,  J.,  on  p.  184,  says,  referring  to 
the  question  tben  before  him :  '*  It  is  necessary  to  consider  the 
effect  upon  the  company  and  its  operations  of  a  petition  for 
liquidation  followed  by  a  subsequent  order  to  wind-up.  In  the 
first  place,  the  purpose  of  the  winding-up  is  to  make  an  equable 
and  rateable  distribution  of  all  the  assets  of  the  company,  from 
the  moment  of  the  comii|||u^ement  of  the  winding-up,  that  is 
the  presentation  of  the  peulion,  amongst  all  the  creditors  of  the 
company  without  favor  or  preference  to  any  one  according  to 
the  legal  rights  of  the  creditors  and  the  company  at  the  mo- 
ment of  the  commencement  of  the  winding-up.  All  the  assets 
of  the  company  are  to  be  got  in  and  collected  in  the  most  bene- 
ficial way  and  distributed  In  fact,  from  the  moment  of  the 
winding  up,  the  company  is  stopped  as  an  independent  going 
concern."  ^ 

If  an  equable  and  rateable  distribution  of  all  the  assets  of 
the  company,  from  the  time  of  the  presentation  of  the  petition, 
is  to  be  made  amongst  all  the  creditors  of  the  company  with- 
out preference,  according  to  the  legal  rights  of  the  creditois  and 
the  company  at  the  commencement  of  the  winding  up,  what  legal 
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18B7.  rights  did  the  creditors  whose  claims  the  defendant  has  pur- 
chased since  the  commencement  of  the  winding  up,  then  have  ? 
Nothing  more  than  this,  that  they  were  entitled  to  receive 
their  pro  rata  share  of  the  assets  of  the  company.  Can,  or 
',  J.  ought  then  the  assignee  of  such  claim,  becoming  such  after  the 
commencement  of  the  winding  up,  to  receive  more  out  of  such 
assets  than  his  assignor  would,  if  he  had  not  parted  with  such 
claim?  If  the  assignee  were  allowed  to  set  off  such  claim 
against  his  own  debt  due  to  the  company,  he  would  be  receiving 
more  than  the  other  creditors,  and,  it  might  be,  paid  in  full 
while  other  creditors  might  not  receive  any  dividend  at  aU,  if 
the  assets,  reduced  in  that  way,  should  prove  insufficient  to 
pay  a  dividend ;  or,  at  all  events,  might  only  get  a  small  per- 
centage in  comparison  with  the  assignee  of  such  creditor  so 
seeking  to  set  off  the  purchased  claim  against  his  own  debt  due 
to  the  company. 

2nd  Lindley  on  Partnership  at  p.  1321  and  1322  was  cited  as 
shewing  that  it  was  a  common  practice  for  the  debtors  of  a 
company  which  was  being  wound  up,  to  buy  bills  of  the  com- 
pany in  order  to  set  such  bills  off  against  what  the  purchasers 
themselves  owed  to  the  company,  but  Mr.  Lindley  adds :  "  the 
legality  of  this  practice  has  been  questioned  and  has  not  yet 
been  settled  by  decision."  And  although  he  expresses  a  doubt 
whether  the  language  of  the  English  Companies  Act,  1862,  is 
sufficiently  clear  to  defeat  the  practice  in  question,  he  also 
states  that  the  general  scope  of  the  Companies  Act,  1862,  is 
hardly  consistent  with  any  device  by  which  one  creditor  obtains 
a  preference  over  others  after  the  winding  up  has  commenced. 
I  quite  agree  with  this  last  observation,  and  think  it  would 
entirely  defeat  the  objects  of  the  Companies  Act,  1862,  if  such 
a  preference  could  be  obtained  by  such  means,  and  therefore  I 
think  that  even  under  the  Companies  Act,  1862,  a  debtor  had 
no  legal  right  to  purchase,  after  the  commencement  of  the 
winding-up,  the  claim  of  a  creditor,  so  as  to  give  him  the  right 
to  set  off  such  claim  against  a  debt  due  by  him  to  the  company.  . 

Looking  at  the  various  provisions  of  the  "  Winding-up  Act," 
(Revised  Statutes  of  Canada,  cap.  129)  which  I  do  not  intend  to  re- 
fer to  in  detail  or  at  any  great  length,  I  may  adopt  the  words  of 
Mr.  Lindley,  and  say  that  the  general  scope  of  the  Act  is  to  secure 
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to  the  creditors  a  just  and  equable  distribution  of  the  assets  of 
the  company  being  wound  up  ^  under  its  provisions.  To  allow 
set-off  as  contended  for  by  the  defendant,  would  be,  in  my 
opinion,  to  cause  an  unjust  and  inequitable,  instead  of  a  just 
and  equable,  distribution  of  assets. 

It  was,  however,  urged  that  section  57  of  cap.  129  gave  such 
a  right  of  set-off  as  is  claimed.  The  words  of  that  section  are 
as  follows :  "  The  law  of  set-off,  as  administered  by  the  Courts 
whether  of  law  or  equity,  shall  apply  to  all  claims  upon  the 
estate  of  the  company,  and  to  all  proceedings  for  the  recovery 
of  debts  due  or  accruing  due  to  the  company  at  the  .commence- 
ment of  the  winding-up  in  the  same  manner  and  to  the  same 
extent  as  if  the  business  of  the  company  was  not  being  wound 
up  under  this  Act.'' 

I  cannot  think  this  section  went  beyond  recognizing  a  right 
on  the  part  of  the  liquidators  to  set  off  against  a  claim  made 
upon  the  estate  of  the  company,  any  claim,  the  subject  of  set- 
off, which  the  company  had  against  any  such  party  by  reason 
of  transactions  prior  to  the  winding  up ;  and  when  the  liquid- 
ators were  seeking  to  recover  a  debt,  a  right  on  the  part  of  the 
debtor  to  set  off  against  such  debt,  any  claim,  the  subject  of 
set-off,  which  he  had  against  the  company  at  the  commence- 
ment of  the  winding  up.  It  is,  however,  contended  that  the 
words  in  the  section  **  in  the  same  manner  and  to  the  same 
extent  as  if  the  business  of  the  company  was  not  being  wound 
up  under  this  Act,"  extended  the  right  of  set-off,  and  would 
cover,  inter  alia,  a  debtor's  after-acquired  claim  against  the 
company.  In  construing  this  clause  we  must  look  at  the  other 
provisions  of  the  winding  up  Act,  and  give  to  the  words  a  con- 
struction which  would  not  be  inconsistent  with  such  other 
provisions.  To  hold  that  after-acquired  claims  could  be  set  off 
would  be  inconsistent  with  those  provisions  of  the  Act  which 
go  to  shew  that  the  intention  is  to  provide  for  an  equal  dis- 
tribution of  assets  among  the  creditors.  A  reasonable  view  to 
take  of  that  clause  of  the  section  is,  that  although  the  company 
has  ceased  to  be  a  going  concern,  and  although  all  its  assets  are 
to  go  into  the  hands  of  the  liquidators  for  the  purposes  of  the 
Act,  yet  where  at  the  commencement  of  the  winding  up  a 
debtor  would  have  had  a  right  of  set-off  had  the  company 
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sought  to  enforce  their  claim,  he  shall  still  have  such  right  of 
set-off  in  the  same  manner  and  to  the  same  extent,  as  if  the 
business  of  the  company  was  not  being  wound  up  under  the 
Act ;  that  is,  whatever  right  of  set-ofF  he  then  had  he  shall  still 
retain,  as  if  the  company  was  a  going  concern ;  but  it  surely 
was  not  intended  to  permit  him  to  acquire  subsequent  to  the 
winding  up,  an  additional  right  of  set-off  by  the  purchase  of 
claims  against  the  company. 

tt  was  contended  for  the  plaintiff  that  section  73  which  pro- 
vides that  a  contributory  shall  not  avail  himself  of  a  transfer 
after  the  winding  up,  by  way  of  set-off,  applied  as  against  the 
defendant;  but  in  the  present  case  the  defendant  is  not  a 
shareholder  and  that  section  in  my  opinion  has  no  bearing  on 
the  matter,  further  than  as  one  of  the  provisions  of  the  Act 

In  the  matter  of  The  Mosdy  Oreen  Coal  and  Coke  Company  {l)^ 
the  Lord  Chancellor  says :  "  It  would  be  an  injurious  thing  under 
a  winding  up  order,  as  it  had  been  held  to  be  an  injurious 
thing  in  bankruptcy,  that  a  debtor  to  the  estate  ^should  be 
permitted  subsequently  to  the  winding  up  order,  or  subse- 
quently to  a  bankruptcy,  to  purchase  up  claims  upon  the 
estate,  for  the  purpose  of  making  a  case  of  set-off. 

It  seems  to  me  that  upon  service  of  the  notice  of  presentation 
of  the  petition  for  winding  up  (sec  7,  cap.  129,  R  S.  of  Canada), 
in  other  words,  from  the  commencement  of  the  winding  up 
proceedings,  a  new  status  was  created,  and  while  the  company 
nominally  existed,  it  so  existed  for  the  purposes  set  forth  in 
the  winding  up  Acts,  to  be  managed  by  the  liquidators  under 
the  direction  of  the  Court,  and  no  creditor,  and  consequently 
his  assignee,  could  not,  thereafter,  by  any  device,  obtain  an 
advantage,  which  would  secure  to  him  more  than  his  p7*o  rata 
share  with  the  other  creditors,  of  the  assets  of  the  company. 

For  these  reasons  I  am  of  opinion  the  defendant  is  not  en- 
titled to  offset  against  the  plaintiff's  claim,  any  claim  pur- 
chased by  him  after  the  presentment  of  the  petition  for  wind- 
ing up. 

This  leaves  me  to  consider  the  third  question  for  the  opinion 
of  the  Court,  viz.:  are  the  plaintiffs  obliged  to  accept  in  pay- 

'  (l)4DeG.,J.  &S.7(»l  " 
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ment  of  debts  due  them  their  bank  notes  acquired  after  the       ^^7- 
suspension,  for  the  purpose  of  such  payment.  Maritims 

It  was  urged  that  under  the  41st  sec.  of  cap.  120  of  the  Rev.         ^^^ 
Statutes  of  Canada,  "The  Bank  Act,"  the  bank  was  always    KoBDfsoN. 
bound  to  receive  in  payment  its  own  notes  at  par,  at  any  of  its      King,  j. 
offices,  and  whether  they  are  made  payable  there  or  not ;  and 
therefore,  although  an  order  for  winding  up  had  been  made^ 
the  liquidators  were  likewise  bound  to  i*eceive  them  in  payment 
although  such  notes  had  been  acquired  after  the  winding  up 
order. 

It  appears  to  me  that  what  I  have  said  while  discussing  the 
second  question,  is  applicable  to  bank  notes,  and  that  the  .same 
injurious  consequences  would  follow  were  parties,  who  so  ac- 
quired such  notes,  to  be  able  to  pay  their  debts  to  the  bank 
with  them.  Section  41  must  be  taken  to  apply  to  a  bank 
which  is  a  going  concern. 

When  the  winding  up  proceedings  are  had,  the  bank  ceases 
to  be  a  bank ;  and  although  the  name  is  retained,  it  is  merely 
for  the  purpose  of  settling  its  concems  under  the  Act. 

Section  79  provides  how  notes  of  an  insolvent  bank  are  to 
be  paid.  They  are  to  be  the  first  charge  upon  the  assets  of  the 
bank ;  that  is,  each  and  every  note  is  entitled  to  be  paid  paH 
passni  as  a  first  charge.  If  debtors  of  the  bank  could  purchase 
such  notes  after  the  winding  up,  and  pay  their  debts  with  them» 
such  bank  notes  would  be  paid  in  full ;  and  while  the  debts  so  paid 
constitute  assets  of  the  bank,  such  assets  would  then  only  con- 
sist, to  the  extent  that  debts  might  be  paid  with  such  notes, 
of  such  notes  which  might  be  worth  not  half  their  par  value^ 
and  the  other  holders  of  the  bank  notes  would,  instead  of 
receiving  their  pro  rata  share  of  the  whole  assets,  have  to  take 
a  jpTO  rata  share  of  assets,  reduced  in  amount  by  the  amount 
which  the  payment  of  debts  in  notes  so  acquired  (should  they 
turn  out  to  be  of  less  value  than  par)  might  reduce  the  assets. 
I,  therefore,  think  the  plaintiffs,  i.  e.,  the  liquidators,  are  not 
obliged  to  accept  in  payment  of  debts  due  them.  Maritime 
Bank  notes  acquired  after  the  suspension  for  the  purpose  of 
such  payment 

Palmer  and  Tuck,  JJ  ,  took  no  part. 

Ordered  accordingly. 
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1886.  STEPHENSON  v.  ERASER. 

Fractice— Second  trial — Staying  proceedings  till  payment  of  the  eoeis 
of  appeal  to  the  Supreme  Court  of  Canada. 

Where  a  new  trial  of  a  case  in  this  Court  was  ordered  by  the  Sapreme  Court  off 
Canada,  a  second  trial-will  not  be  stayed  till  the  costs  of  the  appeal  are  paid. 

This  action  was  tried  at  the  Saint  John  Circuit  Court  in 
August,  1884,  when  a  verdict  was  rendered  for  the  plaintiffl 
A  motion  for  a  new  trial  was  afterwards  made  to  this  Court 
on  behalf  of  the  defendant,  and  refused.  The  defendant  then 
appealed  to  the  Supreme  Court  of  Canada,  and  the  judgment 
of  this  Court  was  reversed  and  a  rule  for  a  new  trial  granted, 
and  the  plaintiff  was  ordered  to  pay  the  costs  of  the  appeal. 

On  the  first  day  of  Trinity  Term,  1886,  E.  McLeod,  Q.  C,  on 
behalf  of  the  defendant",  moved  for  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  proceedings  in  the  suit  should 
not  be  stayed  until  the  costs  of  the  appeal  were  paid. 

Affidavits  were  read  shewing  that  the  plaintiff  had  assigned 
all  his  estate  and  effects  to  trustees  for  the  benefit  of  his  credi- 
tors; that  this  action  was  being  carried  on  by  the  trustees ;  and 
that  the  costs  of  appeal  were  taxed  and  a  demand  made  on  the 
plaintiff  and  upon  his  trustees  for  their  payment,  but  that  they 
had  not  been  paid. 

The  46th  section  of  the  Act  establishing  the  Supreme  Court 
of  Canada  (38  Vic.  cap.  11),  provides  that  all  proceedings  upon 
the  judgment  of  the  Supreme  Court  in  appeal  may  be  taken 
&s  if  the  judgment  had  l)een  given  in  this  Court  This  is  the 
only  Court  that  can  deal  with  the  case  if  the  costs  are  not  paid. 
The  trustees  of  the  plaintiff  are  carrying  on  the  action  without 
any  liability  for  costs,  and  they  should  be  compelled  to  pay  the 
defendant  his  costs  of  the  appeal  to  set  aside  the  former  verdict, 
which  had  been  improperly  obtained  against  him.  [Fraseb, 
J.  In  the  case  of  Abbinett  v.  North  Western  Mutual  Life  Ins. 
Co.  (1),  where  an  application  was  made  to  stay  proceeding? 
until  the  costs  of  a  former  suit  were  paid,  the  application  was 
refused  on  the  ground  that  the  second  action  was  not  vexatious. 

(1)  24  N.  B.  Rep.  187. 
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Can  you  say  that  this  is  a  stronger  case  ?    Wetmore,  J.    If  a       ^^W. 
new  trial  is  granted  in  this  Court  with  costs,  the  Court  will  Stsphbhsos  ^ 
not  stay  proceedings  until  the  costs  are  paid.    It  is  different     fbIsib. 
from  granting  a  new  trial  upon  payment  of  costs].    The  order 
here  is  not  exactly  like  an  order  of  this  Court;  it  is  ilie  judg- 
ment of  the  Appeal  Court,  the  enforcement  of  which  is  left  to 
this  Court    The  granting  of  a  stay  is  discretionary :  Prowae 
V.  Loxdale  (1) ;  Cook  v.  Hatheway  (2). 

Cur.  adv.  vuLt 


The  judgment  of  the  Court  was  now  delivered  by 

Eraser,  J.  We  think  that  the  defendant  has  failed  to  shew 
that  the  act  of  the  plaintiff  in  proceeding  to  a  second  trial  with- 
out payment  of  the  costs  of  appeal,  is  oppressive  or  vexatious, 
and  therefore  he  is  not  entitled  to  have  the  proceedings  stayed. 

RvU  refused. 


(1)  8&  Ita  886L  (2)  Lu  R.  8Eq.  612. 
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1887.  Ex  PABTB  RAND. 


Feb,  5. 


Practice  —  Appeal  to  the  Supreme  Court  of  Canada  —  Recovery  of 

costs  of  appeal. 

Under  section  46  of  "  The  Supreme  and  Exchequer  Court  Act,"  the  costs  of  an 
appeal  to  the  Supreme  Court  of  Canada  may  oe  taxed  by  tiie  Clerk  of  this 
Court,  and  recovered  by  execution  issued  out  of  this  Court. 

In  Michaelmas  Term,  1884  *  this  Court  made  absolute  a  rule 
nisi  calling  upon  the  Judge  of  the  Westmorland  County  Court 
to  shew  cause  why  a  writ  of  mandamus  should  not  issue  to 
compel  him  to  enter  into  a  scrutiny  of  the  votes  polled 
under  "  The  Canada  Temperance  Act,  1878,"  in  the  County  of 
Westmorland.  Robert  A.  Chapman  and  William  J.  Robinson, 
,  the  persons  on  whose  behalf  cause  was  shewn  against  the  rule, 
appealed  to  the  Supreme  Court  of  Canada,  and  that  Court, 
after  directing  that  the  judgment  of  this  Court  making  absolute 
the  rule  nisi  for  a  writ  of  mandamus  should  be  set  aside  and 
discharged,  ordered  and  adjudged  that  the  respondent  should 
pay  to  the  appellants  their  costs  incurred,  as  well  in  this  Court 
as  in  the  Court  of -Appeal. 

On  the  first  day  of  Hilary  Term,  1887,  Chandler  moved  to 
have  the  order  of  the  Supreme  Court  of  Canada,  and  an  allo- 
catur for  costs  granted  thereunder,  made  an  order  of  this 
Court,  with  a  view  to  issuing  an  execution  thereon.  [Paluer, 
J.  If  the  Court  of  Appeal  make  an  order  allowing  costs  to  the 
appellants,  must  they  not  also  provide  for  enforcing  it,  or  in 
such  order  authorize  us  to  do  so  ?]  Pursuant  to  sec.  46  of  cap. 
11  of  Act  38  Vic  the  judgment  of  the  Supreme  Court  of 
Canada  has  been  certified  to  the  Clerk  of  this  Court,  and  all 
subsequent  proceedings  are  to  be  taken  as  if  the  judgment  had 
been  given  in  this  Court.  An  order  of  this  Court  should  now 
be  made  in  the  terms  of  the  order  of  the  Court  of  Appeal, 
[Tuck,  J.  Should  you  not  apply  to  the  Court  of  Appeal  for 
an  execution?]  The  practice  of  that  Court  is  not  to  issue 
execution  for  the  general  costs  of  an  appeal,  but  to  refer  the 
applicant  for  such  writs  to  the  Court  below.    Sees.  24  and  35 

*  See  £v  partt  Raiid,  24  N.  B.  Rep.  374. 
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Raitd. 


of  cap.  26  of  Dominion  Act  39  Vic,  allowing  the  Supreu\e       ^887. 
Court  of  Canada  to  issue  executions  for  enforcing  the  payment     ^P^ 
of  costs,  are  permissive  only.    Unless  it  can  be  shewn  that  this 
Court  has  refused  to  make  such  an  order  as  would  entitle  the 
parties  to  an  execution,  the  Court  of  Appeal  will  not  grant  the 
order. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  application  in  this  case  depends  upon  the 
construction  of  the  46th  section  of  "The  Supreme  and  Ex- 
chequer Court  Act,"  (38  Vic,  cap.  11),  which  enacts  as  follows : 

"The  judgment  of  the  Supreme  Court  in  appeal  shall 
be  certified  by  the  Registrar  of  the  said  Court  to  the  proper 
officer  of  the  Court  of  original  jurisdiction,  who  shall  there- 
upon make  all  proper  and  necessaiy  entries  thereof ;  and  all 
subsequent  proceedings  may  be  taken  (hereupon  as  if  the  judg- 
ment had  been  given  or  pronounced  in  the  said  last  mentioned 
Court." 

The  order  of  the  Court  of  Appeal,  after  directing  that  the 
judgment  of  this  Court  ordering  a  mandamus  to  issue  should  be 
reversed,  ordered  and  adjudged  that  the  respondent  should  pay 
to  the  appellants  their  costs  incurred,  as  well  in  this  Court  as 
in  the  Court  of  Appeal. 

This  order  for  the  payment  of  the  costs  of  the  appeal,  there- 
fore, now  becomes  a  part  of  the  judgment  of  this  Court;  and 
the  recovery  of  those  costs  being  thus  made  part  of  the  "  subse- 
quent proceedings  "  in  the  case,  may,  by  the  express  words  of 
the  46th  section,  be  enforced  by  execution  together  with,  and 
in  the  same  manner  as,  the  costs  incurred  in  this  Court. 

We  think  that  under  such  an  order  as  the  above,  the  clerk 
of  this  Court  would  be  authorized  to  tax  the  costs  of  tne  ap- 
peal. 

Ordered  accordingly. 
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1887.  MAIN  V.  TOWN  OF  ST.  STEPHEN. , 


October  g9. 


Mwnicipai  corporation — By4aw — Directing  arrest  vAthoiU  warrant — 
Policeman — Liability  of  Touon  for  arrest  by,  where  policeman 
acted  Hirough  malice. 

The  Act  34  Vic.  cap.  20,  (amended  by  35  Vic.  cap.  21),  anthorized  the  Town 
of  St.  Stephen  to  make  by-laws  (inter  alia)  for  the  good  government  of  the 
Town ;  to  aupoint  a  police  forc^  to  preserve  peace  and  good  order  ;  and  to 
restrain  ana  punish  vagrants'  and  drnnkards.  The  Town  Council  made  a 
by-law  directinff  any  constable  or  peace  officer  to  preserve  the  public  peace, 
and  to  prevent  diBorders,  &o. ,  in  the  Town,  and  to  arresti  without  warrant,  any 
person  found  committinfi;  any  ofifence  punishable  by  indictment  or  summary 
conviction,  or  who  should  be  found  arnnk,  or  causinff  a  disturbance  in  the 
streets,  and  forthwith  to  take  such  person  before  tne  Police  Magistrate. 
The  plaintiff  was  arrested  by  a  policeman  for  beins  drunk  and  diaoraerly  in 
the  street  in  the  evening,  and  imprisoned  till  toe  next  morning.  In  an 
action  against  the  Town  for  false  imprisonment,  the  plaintiff  swore  that  he 
was  not  drunk,  and  that  the  policeman  was  actuated  oy  malice  in  arresting 
him,  both  of  which  facts  were  denied  by  the  policeman.  The  jury  found 
that  the  plaintiff  was  not  drunk  and  did  not  create  a  disturbance  at  tiie 
time,  and  that  the  policeman  acted  malidiwisly. 

Held—  1.  That  the  by-law  was  invalid  in  authonzinff  tiie  arrest  in  such  a  case 
without  a  warrant,  and  that  the  Town  would  tnerefore  be  liable  for  the 
act  of  the  policeman  in  so  arresting  a  person. 

2.  That  the  by-law  having  authorizea  policemen  to  arrest  persons  drunk  upon 
the  streets,  necessarily  save  them  authority  to  determine  whether  a  person 
arrested  on  that  ground  was  drunk ;  and  if  they  made  the  arrest,  bonajide 
believing  that  fact,  the  Town  Council  would  be  liable  ;  but 

3.  (Palmbb,  J.,  dissentins),  the  jury  having  found  that  the  plaintiff  was  not 
drunk  or  disorderly,  and  that  tiie  policeman  was  actuated  uj  malice  in  mak> 
ing  the  arrest,  the  defendants  were  not  liable  for  his  act,  the  inference  from 
such  finding  beinff  that  he  did  not  bona  fdt  believe  in  the  existence  of  the 
facts  which  would  authorize  an  arrest  under  the  by-law. 

This  was  an  action  for  false  imprisonment,  tried  before  His 
Honor  Mr.  Justice  King  at  the  Charlotte  Circuit  in  May,  1884. 

The  facts  are  fully  referred  to  in  the  judgments.  ^ 
Verdict  for  the  plaintiff  for  $500. 

October  15,  1884.  Stevens  moved  for  a  nonsuit,  or,  fail- 
ing that  for  a  new  trial.  The  defendants  having  made 
by-laws  regulating  the  duties  of  their  police  officers,  they 
are  not  liable  for  the  acts  of  such  officers  when  done  ma« 
liciously,  and  not  in  the  discharge  of  their  duties.  The 
evidence  of  the  plaintiff  was  that  he  was  not  doing  any- 
thing in  violation  of  the  by-law,  and  that  the  policeman 
who  arrested  him  acted  through  malice;  and  the  jury  so 
found.  While  the  i-elation  of  master  and  servant  may  ordin- 
arily exist  between  the  Town  Corporation  and  its  police  officers 
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ij^hile  acting  as  such  in  the  discharge  of  their  duties,  it  does       ^^' 
not  exist  where  it  is  shewn  that  the  officers  acted  through       Madt 
malice.    The  mere  fact  that  an  act  is  done  by  an  officer  in  an     xow  of 
Attempt  to  enforce  an  ordinance  of  a  corporation  is  not  of  itself  St.  Stkphih* 
sufficient  to  make  the  corporation  liable.    It  must  appear  that 
the  officer  was  himself  acting  in  the  discharge  of  his  duty  and 
within  the  terms  of  the  ordinance.     Neither  does  the  fact  that 
the  officers  are  appointed  by  the  defendants  make  them  their 
servants.     Croft  v.  Alison  (1) ;    M'Manvs  v.  Crickett  (2) ;  But- 
trick  V.  City  of  Loivell  (3).    The  payment  of  the  keeper  of  the 
lock-up  in  which  the  plaintiff  was  confined,  does  not  amount 
to  a  ratification  of  the  act  of  the  policeman  in  making  the  ar- 
rest.   A  party  will  not  be  held  by  subsequent  conduct  to  ratify 
a  tortious  act  unless  his  attention  is  called  to  it  at  the  time  of 
the  alleged  ratification.    Eastern  Counties  Railway  Co,  v. 
Broom,  (4). 

Macrrwnagle,  contra.  The  Corporation  b  clearly  liable  for 
the  acts  of  its  officers.  The  principle  of  master  and  servant 
applies.  As  to  the  true  test  of  what  constitutes  that  relation- 
ship, see  McSorley  v.  Tfie  Mayor,  Jcc,  of  St  John  (5).  [Palmer, 
J.,  refers  to  Quarman  v.  Burnett  (6)].  Where  a  corporation 
has  absolute  control  over  its  officers  and  appoints  and  dis- 
charges them  at  pleasure,  the  relationship  of  master  and  servant 
exists;  but  not  so  where  the  officers  are  simply  appointed  by  a 
corporation  under  a  delegated  power,  as  for  instance  for  the 
administration  of  criminal  laws.  See  judgment  of  Strong,  J., 
in  the  McSorley  case.  The  present  is  not  a  case  of  the  town 
appointing  under  power  delegated  from  the  government. 
Under  the  Act  of  incorporation  the  town  has  absolute  control 
over  its  police  affairs.  It  gets  the  benefit  of  any  fines  imposed. 
Besides,  the  town  by  paying  out  of  the  corporation  funds  for 
the  acts  of  its  officers,  ratifies  those  acts  as  done  in  the  discharge 
of  their  duty.  And  if  the  officer  was  acting  in  discharge  of  his 
duties  and  within  the  ordinary  scope  of  his  authority,  the 
defendants  are  liable.  Seymour  v.  Greenwood  (7) ;  Huzzey  v. 
Field  (8) ;  Green  v.  London  General  Omnibus  Co.  (9) ;  General 

a)  4  B.  &  A.  690.  (6)  6  Can.  S.  C.  R.  531.  (9)  7  C.  B.,  N.  S,  290. 

;2)  1  Eut  106.  (6)  6  M.  &  W.  499. 


^ 


1  Allen  172.  (7)  7  H.  &  N.  366. 


[4)  6  Exch.  814.  (8)  2  C. ,  M.  &  R.  432. 
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^^7.       Omnibus  Co.  v.  Limpua  (1).    The  by-law  was  ultra  vires  by 
Main       reason  of  its  authorizing  arrest  without  warrant,  and  the  town 
Tow  OF     ^^  ^^  *^®  position  of  one  directing  his  employee  to  do  an  unlaw-^ 
St.  Stephen,  ful  act. 

Geo.  F.  Gregory,  in  reply.  Even  if  the  by-law  is  invalid,  and 
there  was  authority  given  by  it  to  do  one  thing  that  was  wrong,, 
that  did  not  create  an  a^ncy  to  do  some  other  wrong.  The 
jury  having  found  that  this  policeman  did  not  act  in  discharge 
of  his  duty  under  the  by-law,  but  through  malice,  the  defend-^ 
ants  are  entitled  to  succeed. 

Cur.  adv.  wit 

The  following  judgments  were  now  delivered : — 

King,  J.  This  was  an  action  for  false  imprisonment.  The 
defendants  pleaded  not  guilty,  and  gave  notice  of  defence  that 
they  were  an  incorporated  body,  and  empowered  to  appoint 
policemen  and  make  by-laws  for  the  preservation  of  the  peace 
and  prevention  of  disorderly  conduct ;'  that  they  made  a'  by- 
law authorizing  policemen  to  arrest  without  warrant  drunken 
and  disorderly  persons,  and  appointed  policemen,  and  that  a 
policeman,  as  was  his  duty,  arrested  the  plaintiff,  who  was 
drunk  and  causing  a  disturbance  on  the  street,  and  using  in- 
sulting language,  and  that  no  more  force  was  used  than  was 
necessary  to  arrest  and  imprison  the  plaintiff  for  such  disor- 
derly conduct  arid  drunkenness. 

The  Town  of  St.  Stephen  was  incorporated  by  Act  of  Assem- 
bly 34  Vic.  cap.  20.  By  section  43  of  the  Act,  the  Town  Council 
is  empowered  to  make  by-laws  for  a  number  of  purposes  includ- 
ing the  following : 

(14)  To  preserve  peace,  health  and  good  order. 

(21)  To  restrain  and  punish  all  vagrants,  drunkards,  mendi- 
cants and  street  beggars. 

(36)  To  appoint  and  regulate  a  police  force,  and  take  up  and 
arrest,  or  order  to  be  taken  up  and  arrested  all  rogues,  strag- 
glers, idle  and  disorderly  persons,  and  order  them  to  be  set  at 
work  on  the  streets,  or  committed  to  the  work-house  or  com- 

0)  1  H.  &  C.  526. 
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mon  gaol  for  such  term  not  exceeding  ninety  days  at  any  one        1S87. 
time,  as  shall  seem  meet  Main 

This  latter,  sub-sec  36,  with  exception  of  the  clause  relating     ^0^  op 
to  the  appointment  and  regulation  of  a  police  force,  was  re-  St,  Stkphkk. 
pealed  by  35  Vic.  cap.  21  sec  8.  kidk,  j 

In  April,  1878,  the  following  by-law  was  made  by  the  Town 
-Council: 

''  The  town  marshal  or  any  constable  or  peace  officer  of  the 
town  shall,  to  the  utmost  of  his  power,  preserve  the  public 
peace,  and  prevent  all  riots,  disorders  and  unlawful  practices  in 
said  town,  and  shall,  without  warrant,  arrest  any  person  found 
committing  any  offence  punishable  either  upon  indictment  or 
upon  summary  conviction  under  any  statute  of  Canada,  or  who 
shall  be  found  causing  a  disturbance  in  the  streets  or  highways 
of  said  town  by  screaming,  swearing  or  singing,  or  breaking 
the  peace,  or  being  drunk,  or  impeding  or  incommoding  peace- 
able passers  by,  or  loitering  on  the  said  streets  or  highways  and 
K>b6tructing  people  by  standing  across  the  footpaths,  or  by  using 
insulting  language,  or  in  any  other  way,  and  shall  forthwith 
take  such  person  before  the  police  magistrate." 

On  the  evening  of  the  14th  March,  1884,  the  plaintiff  was 
arrested  on  a  street  in  St.  Stephen  by  one  of  the  policemen  ap- 
pointed by  the  Tovrn  Council,  and  taken  to  the  lock-up  and 
imprisoned  until  the  next  morning.  The  plaintiff  had  been 
drinking  some  through  the  day,  but  according  to  his  own  ac- 
count was  not  drunk.  The  defendants  adduced  evidence  that 
plaintiff  was  drunk  and  staggering  at  the  time  of  the  arrest,  and 
that  he  took  hold  of  the  policeman  and  swung  him  around. 
The  jury  found  that  the  plaintiff  was  not  drunk ;  that  he  was 
not  causing  a  disturbance  on  the  streets ;  and  that  he  did  not 
assault  the  policeman. 

The  plaintiff  swore  that  he  had  no  doubt  that  the  policeman 
was  actuated  by  malice  in  making  the  arrest,  giving  as  grounds 
of  his  belief,  thai  the  policeman  had  followed  him  to  his  house 
on  previous  evenings ;  that  there  was  no  ground  for  the  arrest 
in  question,  and  that  in  taking  him  to  the  lock-up  an  unneces- 
sary degree  of  violence  was  used.  The  policeman,  who  was 
called  for  defendants,  denied  that  he  was  actuated  by  malice, 
and  defendants  also  gave  evidence  of  the  policeman's  conduct 
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1887.        towards  plaintiff  upon  another  occasion,  ds  showing  that  he  had 

Main       a  good  feeling  towards  the  plaintiff.    The  jury  were  asked 

Tow  OF     whether  the  policeman  honestly  acted  as  in  discharge  of  *aa 

St.  Stbphmt.  assumed  public  duty  or  through  malice,  and  they  answered 

Kfal^.       that  he  acted  through  malice. 

By  consent  of  parties  a  verdict  for  plaintiff  was  dii-ected 
subject  to  the  opinion  of  the  Court.  The  damages  were  assessed 
at  $500,  viz.,  $300  for  the  arrest,  and  $200  for  the  imprisonment 
in  the  lock-up. 

Upon  the  motion  it  was  contended  that  a  municipal  corpor- 
ation having  made  by-laws  to  govern  the  conduct  of  police 
officers,  is  not  liable  for  the  acts  of  such  officers ;  and  ordinarily 
this  is  so.  In  appointing  policemen,  the  corporation  is  dis- 
charging a  public  duty  in  relation  to  the  administration  of 
justice  imposed  upon  it  by  the  public  law ;  and  the  relation  of 
principal  and  agent  or  master  and  servant  does  not  exist  be- 
tween the  corporation  appointing  the  policeman  and  the  police- 
man, so  far,  at  least,  as  the  acts  of  the  policeman,  as  such,  are 
concerned. 

But,  while  this  is  so,  it  is  also  true  that  if  the  corporation 
imposes  duties  upon  the  policeman  which  are  other  than  those 
imposed  upon  him  by  the  law,  and  directs  that  he  shall  act  in 
a  way  in  which  he  has  no  authority  to  act  by  the  public  law, 
then  the  policeman  cannot  be  considered,  as  to  such  acts,  as 
an  independent  public  officer,  but  he  is  to  be  treated  as  the  officer 
of  the  corporation  in  respect  of  the  particular  acts  complained 
of. 

By  the  Vagrant  Act  32  &  33  Vic.  cap.  28,  Parliament  has 
declared  that  all  persons  "  causing  a  disturbance  in  the  streets 
or  highways  by  screaming,  swearing  or  singing,  or  being  drunk, 
or  impeding  or  incommoding  peaceable  passengers  .shall  be 
deemed  vagrants,  loose,  idle,  and  disorderly  persons,  and  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor  and  be 
punished  by  imprisonment  for  a  term  not  exceeding  two  months, 
with  or  without  hard  labor,  or  by  a  fine  not  exceeding  fifty 
dollars,  or  by  both." 

There  is  no  substantial  difference  in  the  offences  enumerated 
in  the  Act  and  in.  the  by-law,  and  whether  the  being  found 
drunk  on  the  streets  or  highways  is  an  act  of  offence  in  itself 
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or  only  when  the  person  thereby  causes  a  disturbance  on  the       ^W* 
streets  or  highways,  it  is  treated  in  the  same  terms  in  both       Main 
statute    and    by-law,    and    in    either  case  it  is    a    subject     towv  of 
within  the    legislative    competence    of    the    Parliament    of  St.  Stkphen. 
Canada ;  in  the  latter  case,  as  being  against  the  public  peace,      King,  j. 
and  in  the  former  case,  as  being  against  good  order  and  public  ^ 

morals,  by  the  public  exhibition  of  drunkenness.  The  by-law, 
however,  goes  further  than  the  Act,  by  assuming  to  authorize 
arrest  without  warrant,  while  under  the  Act  the  proceedings 
are  to  be  upon  complaint.    The  by-law  is,  therefore,  invalid. 

The  defendants  having,  then,  directed  those  who  would  other- 
wise be  independent  public  officers,  to  arrest  all  persons  found 
causing  a  disturbance  on  the  streets  by  being  drunk,  or  found 
being  drunk  on  the  streets  (according  to  what  may  be  the  pro- 
per construction  of  the  by-law)  without  warrant  and  therefore 
in  a  way  which  the  public  law  did  not  authorize,  they 
are  in  the  same  position  as  any  other  person  would  be  who 
should  direct  the  policeman  to  do  the  unauthorized  act. 

The  next  questions  are  as  to  the  effect  of  the  findings  of  the 
jury ;  and,  first,  as  to  the  effect  of  the  finding  that  the  plaintiff 
was  not  creating  a  disturbance  on  the  street  and  was  not  drunk. 
The  argument  for  the  defendants  is  that  as  the  authority  was 
at  most  to  arrest  persons  found  drunk  or  creating  disturbance, 
the  defendants  are  not  liable  for  the  arrest  of  a  person  who 
was  neither  drunk  nor  creating  a  disturbance. 

In  Seymour  v.  Ghreenwood  (l),and  Ooffy.  Great  Northern  Ry, 
Co.  (2),  it  was  held  that  where  authority  is  given  by  a  prin- 
cipal or  master  to  an  agent  or  servant  to  do  an  act  affecting  the 
rights  of  another,  e.  g.,  to  turn  out  a  passenger  from  a  car  or 
omnibus  who  misconducts  himself,  there  is,  in  terms,  no  au- 
thority to  turn  out  an  unoffending  passenger;  but  by  giving 
to  the  agent,  or  servant,  authority  to  turn  out  an  offending 
passenger  the  principal  necessarily  gives  him  also  authority  to 
judge  for  himself  who  shall  be  considered  an  offending  pas- 
senger. 

In  Goff  V.  Great  Northern  Ry.  Co.  (nupra)  there  was  impliedly 
given  a  power  to  arrest  on  the  assumption  that  the  facts  were 
as  the  officer  arresting  supposed  them  to  be,  and  so  the  principal 

(1) 7  H.  AN.  865.  (2) S E.  &  E.  872.         ' 
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^^7.       was  held  responsible.  But  in  Povlton  v^LoTidon  <t  S.  W.Ry.Co. 

Main  (J),  the  servant  exercised  a  power  which,  upon  no  view  of  the 
To\^  OF     facts,  was  he  authorized  to  exercise  by  the  instructions  of  the 

St.  Stkphbn.  company  or  by  general  law,  and  accordingly  the  company  was 
King,  J.  held  not  responsiole  for  his  acts.  In  Lucas  v.  Mason  (2),  a,  ques- 
tion  arose  as  to  whether  the  authority  given  involved  the 
power  of  the  agent  to  exercise  his  judgment  on  the  facts.  The 
defendant  was  chairman  of  a  public  meeting  convened  by  mem- 
bers of  an  association  to  which  he  belonged.  There  was  an 
interruption  of  the  meeting  near  where  the  plaintiff  was  stand- 
ing, and  the  defendant  said  :  ''  I  shall  be  obliged  to  bring  those 
men  to  the  front  who  are  making  the  disturbance.  Bring  those 
men  to  the  front."  The  plaintiff  was  making  no  disturbance, 
but  was  seized  by  a  man  wearing  a  white  ribbon,  and  by  two 
policemen,  and  dragged  to  the  front  and  sustained  injury. 
There  was  nothing  to  shew  the  position  or  duty  of  the  man 
with  the  white  ribbon,  or  whether  the  instructions  as  to  keep- 
ing order  had  been  given  him  and  the  policemen  by  the  de- 
fendant before  the  act  complained  of.  It  was  held  that  there 
was  no  evidence  of  authority  from  the  defendant  to  the  person 
seizing  the  plaintiff  to  bring  him  forward,  as  there  was  not  the 
ordinary  relation  of  master  and  servant,  but  only  a  particular 
direction  as  to  a  particular  matter,  and  that  the  words  used  by 
defendant  did  not  authorize  the  officers  to  act  upon  their  judg- 
ment as  to  who  were  the  persons  making  the  disturbance.  The 
Court  said  that  there  was  no  ground  for  extending  by  implica- 
tion an  express  authority  limited  in  terms,  that  the  act  was 
done  in  the  presence  of  the  defendant  and  he  could  have  been 
referred  to  for  the  exercise  of  his  own  judgment  or  for  further 
directions.  Whether  or  not  proper  conclusions  of  fact  were 
drawn  in  that  case,  the  principle  to  be  deduced  from  it  and 
other  cases  is,  that  if  it  appears  from  the  instructions,  or  is  to 
be  inferred  from  the  nature  of  the  instructions,  that  the  person 
acting  upon  them  is  to  exercise  his  own  judgment  as  to  when  a 
particular  case  is  within  them,  then  the  principal  is  not  re- 
lieved from  liability  by  the  mistake  of  the  agent,  provided  thai 
the  case  would  be  within  the  authority  in  fact  given,  if  the  fitets 
were  as  the  agent  assumed  them  to  be.    Here  the  defendants, 

(1)  L.  R.  2  Q.  B.  634.  (2)  L.  R  10  Ex.  26L 
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by  directing  the  policeradn  to  arrest  without  warrant  all  persons        18^7. 
found  drunk,  etc.,  on  the  streets,  impliedl}'  directed  them  to       Main 
use  their  own  judgment  as  to  who  should  be  considered  in  that     j^^^'^  ^^ 
state,  as  the  authority  was  one  to  be  exercised  by  the  police-  St.  Stephen. 
man  on  the  spot  and,  ordinarily,  without  the  formality  of  ref-       kJurTj 
erence  to  the  defendants ;  and  so  if  the  policeman  supposed,  and 
by  this  I  mean  bona  fide  supposed,  that  the  plaintiff  was  drunk 
and  violating  the  by-law,and  acted  accordingly,  his  act  would  be 
that  of  the  defendants. 

Then,  as  to  the  finding  that  the  policeman  was  actuated  by 
malice  in  making  the  arrest:  the  difficulty  arises  from  the  par- 
ties having  changed  sides  in  the  conduct  of  the  trial  so  far  as 
regards  this  point.  What  evidence  of  malice  there  was,  was 
adduced  by  the  plaintiff,  while  the  defendants  sought  to  rebut 
the  evidence  of  malice  on  the  part  of  the  policeman ;  and  I  have 
had  considerable  doubt  whether  the  defendants  have  not,  in  the 
course  of  their  defence,  identified  themselves  with  the  police- 
man ;  see  Clough  v.  London  <t  N,  W.  Ry.  Co,  (1).  Still,  upon  the 
whole,  taking  the  two  findings  together,  viz.,  that  plaintiff  was 
not  drunk  or  disorderly,  and  that  the  policeman  was  actuated 
by  malice,  (by  which  latter  finding  the  jury,  from  the  way  in 
which  the  question  was  left  to  them,  must  bo  taken  to 
have  meant  that  the  policeman  did  not  act  honestly  as  in  the 
discharge  of  an  assumed  public  duty),  it  seems  to  me  that  the 
fair  and  proper  inference  is  that  the  policeman  did  not  bona 
fide  suppose  that  the  facts  existed  which  would  authorize  the 
arrest  under  the  by-la^. 

Another  question  might  arise  touching  the  defendants' 
liability  as  a  corporation  upon  any  view  of  the  evidence.  In 
Mill  V.  Hawker  (2),  where  a  highway  board  had  directed 
the  surveyor  of  highways  to  do  certain  things  in  excess  of 
the  powers  of  the  board,  and  an  action  was  brought  against 
the  surve}'or  and  also  against  the  members  of  the  board 
individually,  it  was  held  by  Cleasby  and  Pigott,  BB.,  (Kelly,  C. 
B.,  dissenting),  that  the  action  would  lie  against  both ;  and  in  the 
course  of  his  judgment  Cleasby,  B.,  stated  that  it  was  clear  that 
no  action  would  lie  against  the  corporation,  as  such,  under  the 
circumstances.  On  appeal  the  Exchequer  Chamber  decided  (L. 
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^W.       R.   10  Exch.   92)  that  tho  action  against  the  surveyor  was 

Main       maintainable,  but  refrained  from  expressing  any  opinion  upon 

ToTO  OF     *^®  question  of  the  liability  of  the  members  of  the  board  indivi- 

St.  Stephbi?.  dually,  stating  that  if  the  matter  had  to  be  decided,  the  Court 

King,  J.       would  probably  be  found  divided  in  opinion. 

In  this  state  of  opinion,  it  would  be  imprudent  to  say  any- 
thing further  without  argument,  even  if  it  were  necessary  to 
the  decision  of  the  case.  But  it  is  not  necessary,  as  upon  the 
ground  already  mentioned  the  verdict  cannot  be  sustained  and 
there  should  be  a  new  trial. 

Wetmore  and  Fraser,  JJ.,  concurred. 

Palmer,  J.  I  have  read  with  pleasure  the  judgment  of  my 
brother  King  in  this  case,  and  I  agree  with  him  in  everything, 
except  that  the  policeman  maliciously  arresting  the  plaintiff 
under  the  pretence  of  the  illegal  by-law,  and  taking  him  to  the 
lock-up,  and  placing  him  in  charge  of  the  keeper,  as  though  he 
had  violated  it,  and  such  keeper  detaining  him  in  custody, 
would  not  make  the  defendants  (the  corporation)  liable.  The 
effect  of  the  by-law  was  to  authorize  any  policeman  of  the  town 
to  arrest  any  person  in  the  streets  of  St.  Stephen  whom  he 
might  consider  drunk,  and  take  him  to  the  lock-up,  the  keeper 
of  which  was  authorized  to  retain  him.  In  this  case  the  plain- 
tiff was  retained  by  the  lock-up  keeper  in  the  lock-up,  which 
was  the  principal  part  of  the  imprisonment  complained  of,  such 
keeper  could  not  know  that  the  policeman  had  maliciously  ar- 
rested the  plaintiff.  He  was  brought  t)*re  by  the  policeman, 
a  person  specially  authorized  by  by-law  both  to  determine 
whether  the  man  was* drunk  and  to  arrest  him,  and  the  by-law 
of  these  defendants  directed  him  to  imprison  him,  which  he  did. 
And  as  such  order  contained  in  the  by-law  was  wholly  illegal, 
the  defendants  were,  I  think,  clearly  liable  for  what  they  so 
directly  and  illegally  commanded  to  be  done.  In  other  words, 
they  caused  it  to  be  done,  and  I  cannot  conceive  how  the  fact 
of  the  policeman  being  actuated  by  malice  could  acquit  them  of 
such  liability.  If  the  imprisonment  here  complained  of  had 
been  wholly  done  by  the  policeman,  and  he  knew  when  he 
made  the  arrest  the  plaintiff  was  not  drunk,  and  that  the  by- 
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law  did  not  authorize  or  direct  him  to  interfere  with  him,  and       l^* 
he  did  so  for  his  own  purposes  to  carry  out  some  piece  of  malice       Main 
against  the  plaintiff,  using  the  by-law  as  a  mere  pretence  to     rpo^^  ^^ 
cover  his  wrong,  I  am  not  prepared  to  say  what  the  result  St.  Stephen. 
would  be ;  but  before  such'  a  state  of  facts  would  be  presumed     p»iiner,  j. 
to  exist,  it  would  be  necessary  for  the  defendants  to  set  it  up  on 
the  trial  and  have  it  submitted  to  a  jury,  and  I  doubt  whether 
it  would  be  a  ground  for  a  new  trial  that  it  has  not  been  done, 
when  it  was  never  asked  that  it  should  be. 
In  my  opinion  a  new  trial  should  be  refused. 

All^,  C.  J.,  and  Tuck,  J.,  not  having  heard  the  argument, 
took  no  part. 

New  tHal  granted. 


BARRS,  ET  AL ,  r.  THE  MERCHANTS  MARINE  INS.  CO.  1887. 


Marine  Inswrance —  Variance  between  application  and  policy — Inter- 
.    ests  imured — Notice  of  ahandonnieiit — To  whom  freight  belongs 
after  abandonment, 

Plaintifffl,  B.  &  Ca,  being  owners  of  four  shares  of  a  ship,  which  was  registered 
in  the  name  of  one  of  them,  who  was  also  the  registered  owner  of  other  four 
shares,  as  tmstee,  and  having  also  authority  to  insure  the  interest  of  two 
other  joint  owners  of  twelve  shares  of  the  ship,  intending  to  insure  these 
several  interests,  instmeted  H.  V.  the  managing  owner  of  the  ship  by  tele- 
gram to  effect  insurance  on  their  account.  H,  v.  made  a  written  application 
to  the  defendants  stating  that  the  insurance  was  wanted  by  the  plamtiffs  on 
account  of  themselves  and  sisned  it  "aft  Co.,  per  H.  V."  The  policy 
issued  was  ''on  account  of  whom  it  may  concern.  The  ship  having  been 
injured  on  a  voyage  from  St.  John  to  Rio  Janeiro,  succeeded  in  reaching  Rio 
on  the  18th  February,  1884,  and  on  the  7th  April  foUowing  H.  V.  gave  the 
defendants  the  foUowing  notice  of  abandonment :  "I  hereby  abandon  to  you 
all  my  ri^ht,  title  and  interest  in  the  vessel  (naming  her)  insured  by  von 
under  policy  No.  6938,  and  hereby  claim  total  loss  thereon  on  behalf  of 
Messrs.  B.  k  Co.  as  their  agent. 

H.  v.,  Agent  for  B.  ft  Co." 

Held.'—'l.  Per  Palmer  and  Fraskb,  JJ.,  (Wetmork,  J.,  dissenting),  that  the 
rights  of  the  parties  most  be  governed  by  the  policy  issued,  and  not  bv  the 
application,  and  therefore  that  the  interest  in  the  whole  20  shares  which  the 
plaintiffs  had  a  right  to  insure,  and  intended  to  insure,  was  covered  by  the 
policy. 

2.  That  the  plaintiffs  having  authority  to  insure  the  12  shares,  had,  prima  facie, 
a  right  to  abandon  them. 

3.  That  the  notice  of  abandonment  was  sufficient,  and  applied  to  the  whole  20 
shares. 

4.  Per  totam  curiam^  that  the  defendants  by  the  abandonment  would  be  entitled 
to  receive  a  portion  of  the  freight  earned  after  the  damage  to  the  ship,  if 
there  had  be^  evidence  of  the  amount  received  by  the  plaintiffs. 
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1887.  This  was  an  action  on  a  policy  of  insurance  for  $1,750  on  a 

Bamw       vessel  called  the  "  Landseer,"  valued  at  $12,000,  effected  by  the 
*•  plaintiffs  with  the  defendants,  on  account  of  whom  it  might  con- 

Merchants  cem. 
iNs^Sf  ^^®  declaration  contained  four  counts.  The  fii-st  and  second 
counts  set  out  that  the  plaintiffs  and  Henry  Vaughan,  David 
Vaughan,  Matilda  S.  Skillen,  Mary  E.  Davis,  BenjaminVaughan, 
Thomas  Howett,  and  Clarence  A,  Yaughan,  at  the  time  of 
making  the  policy,  were  intei^sted  in  the  barken  tine  "  Land- 
seer ;"  that  the  plaintiffs  were  the  agents  of  the  owners,  and 
that  they  had  made  advances,  and  in  order  to  secure  the  same 
upon  the  vessel,  they,  as  agents  of  the  owners,  and  on  their 
account,  as  well  as  on  their  own  account,  and  in  order  to  in- 
sure such  advances  and  to  protect  and  insure  their  said  interest, 
or  some,  or  one  of  them,  efiected  the  insurance  in  question. 
After  setting  out  the  policy,  it  was  averred  that  the  plaintiffs 
and  the  said  other  persons,  or  some,  or  one  of  them,  were  inter- 
ested in  the  said  barkentine  to  the  amount  of  all  monies  by 
them,  or  either  of  them,  so  insured.  The  third  and  fourth 
*  counts  set  out  that  the  plaintiffs  as  well  in  their  own  names 
as  for  and  in  the  name  or  names  of  every  other  person  or  per- 
sons whom  it  did  or  might  concern,  effected  the  insurance,  and 
averred  that  the  plaintiffs  and  such  other  owners  were  inter- 
ested. 

At  the  trial,  which  took  place  before  His  Honor  Mr. 
Justice  Fraser,  at  the  Saint  John  Circuit  in  November,  1885, 
it  appeared  that  in  May,  1883,  when  the  policy  was  effected, 
the  plaintiffs,  Howard  Barrs  and  LeBaron  Yaughan,  were  part- 
ners carrying  on  business  as  ship-brokers  in  Liverpool,  England, 
and  were  owners  of  four  shares  of  the  vessel  "  Landseer,"  of 
which  shalres  LeBaron  Yaughan  was  the  registered  owner. 
He  was  also  registered  owner  of  four  shares,  as  trustee  of 
the  estate  of  Mrs.  Elizabeth  M.  Yaughan.  That  Benjamin 
Yaughan  and  Thomas  Howett  were  registered  as  joint-owners 
of  twelve  shares,  which  interest  the  plaintiffs  were  authorized  to 
insure.  In  order  to  cover  Benjamin  Yaughan  and  Thomas  How- 
ett's  interest,  as  well  as  their  own,  the  plaintiffs  sent  a  cablegram 
to  Heniy  Yaughan,  the  managing  owner  at  St,  John,  instructing 
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him  to  eflTect  insurance  on  the  vessel  for  $3,500  on  their  account.        ^W. 
On  receipt  of  the  cablegram,  Mr.  Yaughan  sent  his  son  to  have  the      Basks 
insurance  effected,  who  made  written  application  to  Mr.  Tern-        ^, 
pie,  the  agent  of  the  defendants,  and  also  of  The  Millville   Mkrchaktb 
Mutual  Marine  Insurance  Company,  for  $1750  in  each  of  those     Ins.  Go. 
companies.    The  application  stated  that  insurance  was  wanted 
by  H.  Barrs  &  Co.,  (the*  plaintiffs),  on  account  of  themselves, 
and  was  signed  "  H.  Barrs  &  Co.,  per  R.  M.  Yaughan.*'    A  few 
days  afterwards  the  policy  was  issued,  which  made  the  insur- 
ance "  on  account  of  whom  it  may  concern." 

The  vessel  sailed  on  her  voyage  on  27th  December,  1883, 
bound  to  Rio  Janeiro  with  a  cargo  of  lumber,  and  on  the  30th 
January  following  struck  a  reef  on  the  Island  of  Fernando  de 
Norondha,  and  sustained  damage.  She  subsequently  came  off 
and  almost  immediately  filled  with  water,  and  became  com- 
pletely water-logged,  but  did  not  sink.  In  this  state  the  mas- 
ter and  crew,  after  jettisoning  the  deck-load,  managed  to 
reach  Rio  Janiero  on  the  18th  February,  1884.  The  master 
bad  the  vessel  surveyed,  and  after  ascertaining  that  it  would  cpst 
more  to  repair  her  than  she  would  be  worth  when  repaired, 
sold  her.  Before  doing  so,  however,  Henry  Yaughan  on  the 
7th  April,  1884,  gave  the  defendants  a  notice  of  abandonment 
in  the  following  terms : 

Saint  John,  N.  B.,  April  7th,  1884. 
''  Merchants  Marine  Insurance  Company,  Bangor,  Maine,  and  Thomas 
A.  Temple,  of  Saint  John,  N.  B.,  Agent. 
Gentlemen, 

"Please  take  notice  that  at  11  o'clock  yesterday,  the  6th  April,  I 
received  the  following  message  from  Captain  Thompson,  barkentine 
'' Landseer,"  at  Rio  de  Janeiro,  <  f^etnlripping-estimates-druggist.' 
Yalued  at-47,00(>-^timates-$l  5,500. 

<*  I  liereby  abandon  to  you  all  my  right,  title,  and  intei*est  in  said 
vessel,  insured  by  you  under  Policy  No.  6938-9908,  for  seventeen 
hundred  and  fifty  dollars  ($1,700.),  and  hereby  claim  total  loss 
thereon  on  behalf  of  Messrs.  H.  Barrs  k  Company,  as  their  agent. 

"  HbNRT  YikUGHAK, 

''  Agent  for  H.  Bam  k  Go." 
At  the  conclusion  of  the  evidence,  a  verdict  was  entered  for 
the  plaintiffi  by  consent,  for  a  total  loss,  under  the  following 
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1^7.        agreement  of  counsel :  "  That  a  verdict  'pro  forma  should  be 

Barrs       entered  for  the  pft'ntiffs  for  $1,601,  with  interest  from  the 

The        ^^^^  August,  1884,  to  be  added  by  the  Court.    Vei-dict  to  stand 

MsRGHANTs  if  thcrc  is  sufficient  evidence  given  as  would  warrant  the  j[ury  to 

Ins.  Co.      ^^^  there  was  a  constructive  total  loss.    Also,  subject  to  it  being 

reduced  by  the  salvage  by  the  pro  ra^a  share  of  freight  received 

by  Mr.  Henry  Vaughan,  and  aho  to  ba  further  reduced  should 

the  Court  be  of  opinion  that  only  the  interest  of  Barrs  &  Co. 

was  insured  (8-64ths),  and  also  to  Mr.  Weldon's  right  to  move 

for  a  nonsuit  on  the  points  reserved." 

The  evidence  as  to  the  freight  received  by  Mr.  Vaughan  was 
not  very  clear,  as  will  appear  by  the  judgments. 

October,  15, 1886.  Weldon,  Q.  (7,  and  (7.  A.  Palmer  now 
argued  in  support  of  motion  for  nonsuit  pursuant  to  leave  re- 
served, or,  failing  that,  for  a  reduction  of  the  verdict. 
The  plaintiffs  claim  by  their  declaration  that  the  insurance 
was  made  by  them  as  managing  owners,  for  all  the  owners,  or 
some  one  of  them;  and  again,  that  it  was  effected  to  secure  ad- 
vances made  by  them.  As  regards  the  first  they  have  wholly 
failed  of  proof.  A  managing  owner  has  no  implied  authority 
to  insure  for  his  co-owners,  and  even  if  the  insurance  was  for 
their  benefit,  it  is  clear  from  the  evidence  that  Howett  had  no 
interest.  But  the  evidence  shows  that  Henry  Vaughan  was 
the  managing  owner ;  and  the  averment  that  the  insurance  was 
made  on  advances  wholly  fails.  To  insure  advances  they  must 
be  insured  specially,  and  so  disclosed,  and  not  as  interest  in  the 
vessel.  The  insurance  only  enures  to  the  benefit  of  the  plain- 
tiffs, or,  at  most,  to  the  eight  shares  held  by  LeBaron  Vaughan 
for  the  benefit  of  the  firm  and  the  estate  of  Mrs.  Vaughan. 
While  it  is  not  disputed  that  a  party  authorized  may  insure  on 
account  of  whom  it  may  concern,  and  that  the  parties'  itflerest 
need  not  be  disclosed  at  the  time,  yet  the  intention  as  to  what 
was  to  be  insured,  must  be  communicated  to  the  insurers.  If  the 
underwriters  make  no  enquiry  as  towhat  interest  is  to  be  covered, 
then  it  is  im material ,  and  all  that  is  necessary  is  to  shew  what 
interest  was  intended  to  be  insured.  But  in  this  case  the  de- 
fendants are  informed  in  the  application  that  the  insurance  is 
for  the  plaintiffs  themselves.    The  application  is  an  integral 
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part  of  tue  contract,  and  the  defendants  have  a  right  to  refer       ^8^7. 
to  it  to  explain  the  contract,  and  to  shew  what  was  intended      Baxbs 
to  be  insured.    The  words  "  on  account  of  whom  it  may  con-        rp^'^ 
cem  "  are  limited  by  the  application.      The  defendants  were  Merchants 
led  to, believe  that  only  the  interest  of  the  plaintiffs  was  being     iks.  Co. 
insured 

The  notice  of  abandonment  was  not  in  time.  The  vessel 
was  at  Rio  Janiero  on  the  18th  February,  and  notice  of  aban- 
donment was  not  given  until  7th  April.  While  a  reasonable 
time  is  afforded  for  an  owner  to  ascertain  the  circumstances 
before  he  concludes  to  abandon,  yet  the  burden  of  proof  is  upon 
him  to  shew  that  the  time  is  reasonable.  Kcdtenback  v.  McKen- 
zie{l).  An  interval  of  seven  weeks  before  notice  of  abandonment 
was  given,  is  prima  facie  evidence  that  the  notice  is  not  in 
time,  and  the  plaintiffs  have  not  shewn  reasons  for  the  delay. 
Again  the  notice  is  insufficient.  It  professes  only  to  transfer 
the  interest  of  the  plaintiffs,  and  there  was  no  authority  in 
Henry  Yaughan  to  abandon  their  interest.  He  received  in- 
structions to  effect  insurance,  which  he  did,  and  then  his  autho- 
rity ceased.  A  ctotice  of  abandonment  must  be  given  by  a 
person  authorized  to  do  so.  But  if  he  had  authority  so  far  as 
the  plaintiffs'  interest  was  concerned,  yet  the  notice  would  not 
pass  any  interest  of  Benjamin  Yaughan  and  Thomas  Howett. 
At  the  time  of  the  abandonment  the  defendants  did  not  know 
that  any  other  interest  was  claimed  to  be  insured,  than  that  of 
the  plaintiffs.  If  they  are  entitled  to  give  the  notice  of  aban- 
donment, the  defendants  are  entitled  to  the  freight  if  they 
accept  the  abandonment.  The  effect  of  an  abandonment  is  the 
same  as  an  absolute  transfer  to  the  underwriters.  The  freight 
was  earned,  and  the  defendants  should  have  got  it  with  the 
vessel,  and  it  should  have  been  allowed  in  reduction  of  the 
plaintiffs'  claim. 

The  following  authorities  were  cited :  Jardi/ne  v.  LeatMey 
(2) ;  Beyrwlda  v.  The  Ocean  Ins.  Co.  (3) ;  Hunt  v.  Royal  Ex- 
change As&wra/ace  Co,  (4) ;  Stewart  v.  Ghreenock  Marine  Ins. 
Co.  (5) ;  Miller  v.  WoodfaU  (6) ;  Scottish  Marine  Ins.  Co.  v. 
Turner  (7) ;  Rankin  v.  Potter  (8) ;  Famworth  v.  Hyde  (9) ; 


)  8  a  p.  D.  407.  (4)  6  M.  Ik  a  47.  (7)  17  Jur.  681. 

)S&Aa70a  (M2H.L.OUL160.  (8)L.R.6H.  L.8S. 

)ttPkk.l9L  (8)8&AB.488.  (9)  L.  B.  8  a  P.  201 


(4)611.  Ika  47.  (7)1 

(M8H.L.OUL160.  (8)1 

(48&AB.488.  (9)1 
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^8^7.  Cobequid  Mainne  Ins.  Co,  v.  Barteaux  (1) ;  Gallagher  v.  Tay- 
Baers  lor  (2);  Providence  Washington  Ins,  Co,  v.  Corbett  (3);  2 
Thj.  Arnold  on  Insurance,  911,  913, 1039. 
M^^  Barker,  Q,  C,  and  E.  McLeod,  Q.  C,  contra.  The  appli- 
Ins.  Co;  cation  cannot  control  the  policy.  The  premium  on  the 
twenty  shares  was  paid.  If  there  had  been  no  application  at 
all,  the  policy  would  be  binding  so  far  as  these  parties  are  con- 
cerned. The  words  of  the  policy  go  that  far.  The  company 
tendered  this  policy,  and  it  was  accepted  by  the  plaintiffs,  and 
the  defendants  are  bound  by  it,  and  not  by  the  application. 
As  to  whether  the  notice  of  abandonment  was  given  in  time, 
it  must  be  given  after  the  owner  has  had  a  reasonable  time  to 
get  full  information,  and  the  Court  will  not  presume  that  the 
master  did  not  do  his  duty.  He  did  what  a  reasonable  man 
would  have  done  in  order  to  ascertain  the  full  extent  of  the 
damage  to  his  ship,  and  what  it  would  cost  to  repair  her,  and 
was  entitled  to  get  estimates  for  that  purpose.  The  notice  of 
abandonment  is  also  sufficient.  It  is  clearly  an  abandonment 
of  all  the  interest  that  was  insured.  It  appearing  what  was 
insured,  the  abandonment  would  cover  that.  By  the  notice  the 
plaintiffs  abandon  all  their  interest  in  the  policy,  and  claim  the 
full  amount  of  the  insurance.  If  they  had  said,  "  20  shares  " 
that  would  not  have  gone  any  further  than  to  say  "  all  their  in- 
terestw"  The  whole  of  a  vessel  must  be  abandoned,  and  a  notice 
of  abandonment  must  be  so  conetrued.  If  the  plaintiffs  were 
liable  to  account  for  the  freight,  it  was  upon  the  defendants  to 
shew  what  amount  of  freight  was  earned  and  paid  over  to  the 
plaintifffct. 

Weldony  Q.  (7.,  in  reply. 

Cur,  adv.  wit 

The  following  judgments  were  now  delivered : 

Palmer,  J.  This  is  an  action  on  a  policy  of  insurance  for 
$1,750,  on  the  hull  of  a  vessel,  the  "Landseer,"  valued  at 
$12,000,  effected  by  the  plaintiffs  with  the  defendants  on  ac- 
count of  whom  it  may  concern ;  tried  before  Mr.  Justice  Fraser 

(1)L.K6P.  C.  819.  (2)6Can.&C.  R.868.  (3) 0  Can.  a  C.  R. 2M. 
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at  the  Saint  John  Circuit,  in  November,  1885,  and  which        ^8^7.  • 
resulted  in  a  verdict  for  the  plaintiffs  bj'  consent  for  a  total       Barrs 
loss,  $1,601,  with  interest,  under  the  following  agreement  of        thb 
counsel :  "That  a  y^rdxai pro  for^ia  should  be  entered  for  the   Mwichants 
plaintiffs    for  $1,G01,   with    interest  from   the  2Cth  August,      Lns.  Co. 
1884,  to  be  added  by  the  Court.    Verdict  ta  stand  if  there  is      pai^j. 

sufficient  evidence  given  as  would  warrant  the  jury  to  find  there        

was  a  constructive  total  loss.  Also,  subject  to  it  being  reduced 
by  the  salvage  by  the  pro  rata  share  of  freight  received  by  Mr. 
Heniy  Vaughan,  and  to  be  further  reduced  should  the  Court  be 
of  opinion  that  only  the  interest  of  Barrs  &  Co.  was  insured 
(8-64th),  and  also  subject  to  Mr.  Weldon*s  right  to  move  for  a 
nonsuit  on  the  points  reserved." 

The  plaintiffs'  counsel  moved  accordingly,  and  the  case  was 
argued  at  length  before  us,  and  the  Court  decided  on  the  argu- 
ment that  there  was  sufficient  evidence  to  warrant  the  jury  to 
find  a  constructive  total  loss,  and  we  took  time  to  consider  the 
other  points. 

(His  Honor  here  stated  the  facts  as  given  above.) 
The  first  question  on  these  fa(;ts  is  whether  the  interest  of 
Benjamin  Vaughan  and  Thomas  Howett  was  covered  by  the 
policy.  I  think  it  was.  It  is  clear  that  the  plaintiffs  had 
authority  to  insure  it,  and  it  is  equally  clear  that  they  intended 
that  it  should  be  covered,  as  well  as  their  own,  by  the  order 
they  gave  Henry  Vaughan,  who  however  knew  nothing  about 
what  interest  was  wanted  to  be  covered ;  and  the  peraon  that 
he  sent  to  effect  it  inserted  in  the  application  that  the  insur- 
ance was  wanted  on  account  of  themselves ;  or,  rather,  Mr.  Tem- 
ple, the  defendants'  agent,  wrote  it  in  the  application,  and  he 
signed  it ;  and  if  this  had  been  carried  into  the  policy  it  might 
have  made  a  difficulty,  but  it  was  not,  and,  instead,  by  the  con- 
tract the  defendants  made  the  insurance  of  $1,750,  valued  at 
$12,000,  equal  to  fully  covering  about  10-64th8,  and  the  Mill- 
ville's,  by  the  same  agent,  $1,750  or  about  the  same,  in  all 
covering  about  20-64th,  which  would  about  fully  cover  the 
twenty  shares  which  the  plaintiffs  were  authorized  to  insure. 
This  being  so,  I  think  the  lights  of  the  parties  must  be  gov- 
erned by  the  policy,  and  not  by  the  application.  The  effect  of 
such  policy  is  that  any  interest  is  covered  that  the  insured  had 
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^887.  a  right  to  and  intended  to  insure,  and  while  it  may  be  that  the 

Barbs  application,  if  there  was  no  other  evidence,  would  tend  to  shew 

f^^g  that  no  other  interest  but  their  own  was  intended  to  be  cov- 

Mebchamtb  ered,  there  was   evidence  that  the  other  twelve  shares  were 

Ins.  Go.  intended  to  be  covered.  The  defendants  also  contend  that  while 

' —  .  the  notice  of  abandonment  mio:ht  be  sufficient  to  abandon  the 

Palmer,  J.  *^ 

interest  of  Barrs  &   Co.,  this  would   only   be  of  the  eight 

shares,  and  there  was  no  offer  to  abandon  the  twelve  shares. 

The  case  of  Hunt  v.  The  Royal  Exchange  Assurance  (1), 
shews  that  authority  to  insure,  prima  fa^ie  includes  authority 
to  abandon.  So  that,  as  both  Henry  Yaughan  and  the  plain- 
tiffs had  authority  to  insure  those  shares,  prima  facie  they  had 
authority  to  abandon,  themj  and  the  only  question  remain- 
ing is,  whether  the  notice  does  contain  an  offer  to  abandon 
those  shares. 

The  rule  with  reference  to  the  form  of  notice  of  abandon- 
ment is,  that  no  particular  form  is  prescribed,  and  that  the  form 
is  not  material ;  but  whatever  form  is  used,  the  offer  must  be 
positive  and  absolute,  and  amount  to  a  distinct  notice  that  the. 
assured  will  abandon  to  the  underwriters  all  his  interest  insured 
by  the  policy,  so  that  the  same  will  pass  to  such  underwriters 
upon  their  acceptance.  All  that  is  necessary  is  for  the  under- 
writers to  have  such  a  notice.  To  such  an  extent  has  this  been 
carried,  that  in  several  cases  in  the  United  States  it  has  been 
held  that  a  claim  for  a  total  loss  is  a  sufficient  notice  of  aban- 
donment. See  Peirce  v.  The  Ocean  Insurance  Co.  (2) ;  Pato- 
psco  Ins,  Co,  y,Southgate  (3).  And  as  the  notice  must  state 
what  the  assured  abandons  and  for  what  cause  he  claims  a 
total  loss,  and  considering  that  if  the  underwriters  pay  the 
total  loss  all  the  interest  of  the  assured  will  be  trans- 
ferred even  without  a  notice  of  any  kind,  I  cannot  see  how  the 
underwriters  can  be  in  doubt  as  to  the  insured's  intentions. 
This,  I  think,  is  the  effect  of  the  case  of  Currie  &  Co,  v.  TJte 
Bombay  Native  iTisv/rance  Co.  (4),  although  Lord  Ellenborough, 
in  a  Nisi  Prius  case,  Parmeter  v.  Todhunter  (5),  held  that  a 
demand  of  a  total  loss  did  not  amount  to  a  sufficient  notice  of 
abandonment,  and  went  so  far  as  to  say  that  he  thought  the 
word  "  abandon  "  should  be  used. 

Cl)  6 A.^.  M^-  ®A^S^®?!^rT!  (5)1  Gamp.  6^! 
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The  objection  to  this  notice  is,  that  it  is  Henry  Vaughan*s 
own  interest  and  not  the  plaintiffs',  or  at  most  it  was  only  the 
interest  of  plaintiffs  and  not  the  interest  of  Benjamin  Vaughan 
and  Thomas  Howett  that  was  abandoned ;  hut  as  I  think  the  in- 
terest of  these  parties  was  insured,  when  the  notice  expressly 
stated  that  it  was  all  his  right  and  title  insured  by  the  policy,  and 
claimed  for  a  total  loss  on  behalf  of  the  plaintiffs,  I  think  it  plain 
what  must  have  been  intended  was,  that  the  whole  of  the  persons 
interests  that  were  insured  by  the  policy  was  offered  to  be  aban- 
doned ;  and  it  appears  to  me  that  the  evidence  shows  that  the 
defendants'  agent  so  understood  it.  The  great  thing  in  notices 
of  abandonment  is  to  give  the  underwriters  unequivocally  to 
understand  that  the  owner  has  elected  to  abandon ;  and  it  is 
sufficient  if  this  can  be  clearly  implied  from  the  contents  of  a 
document  communicated  by  the  assured  to  the  underwriters. 
2  Phil  on  Insurance,  366.  Taking  the  notice  altogether, 
although  it  contains  inaccurate  statements,  I  think  the  under- 
writers could  clearly  understand  from  it  that  the  interest  in  the 
vessel  insured  by  the  policy  was  intended  to  be  abandoned  to 
them,  and  therefore  that  the  same  is  sufficient ;  and  the  plain- 
tiffs are  entitled  to  retain  their  verdict. 

In  addition  to  the  points  before  discussed,  it  was  contended 
that  the  defendants,  as  underwriters  on  the  ship,  were  entitled  to 
their  proportion  of  the  salvage  on  the  freight ;  and  I  think 
they  were,  if  the  amount  thereof  can  be  ascertained,  and  it  was 
shewn  that  the  plaintiffs  received  it,  such  proportion  should,  I 
think,  be  deducted  from  the  verdict 

The  law,  as  settled  by  the  decisions  on  this  subject,  is  this  : 
The  abandonment  has  the  effect  of  transferring  the  thing  in- 
sured, with  all  rights  and  interests  pertaining  thereto,  from  the 
insured  to  the  underwriters ;  and  this  transfer  takes  effect — 
not  from  the  abandonment — but  from  the  damage  to  it.  See 
Stewart  v.  The  Greenock  Ins.  Co,  (1)  ;  The  Scottish  Marime  Ins. 
Co.  V.  Twnier  (2).  The  first  case  decides  that  the  abandonment 
of  a  ship  carries  with  it  the  ship's  earnings  from  the  date  of 
the  damage.  And  as  the  rule  of  Jaw  in  England  is  that  there  is 
no  pro  rata  freight  for  a  partial  performance,  the  whole  freight 
is  treated  as  earned  by  the  final  act  of  completing  the  voyage ; 
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^8^7.  and,  consequently,  if  the  ship  proceeds  to  her  port  of  discharge 
Bar«s  and  earns  her  freight,  and  is  there  abandoned  to  the  under- 
Thb  writers  as  not  worth  repairing  on  account  of  damage  sustained 
Mebchants  on  the  voyage,  the  underwriters  on  the  ship  are  entitled  to  the 
Ins.  Ck).  freight  just  the  same  as  a  purchaser  would  be  if  the  owner 
had  sold  and  transferred  her  to  them  at  the  time  of  the  acci- 
dent. And  as  the  freight  has  in  fact  been  earned,  and  is  lost 
to  the  owner,  not  by  the  perils  insured  against,  but  by  his 
transfer  thereof  by  the  abandonment  which  the  underwriters 
on  freight  had  nothing  to  do  with,  there  is  no  liability  on  them, 
and  thus  the  shipowner  loses  his  freight  without  indemnity, 
although  he  has  both  freight  and  ship  insured.  I  myself  think 
there  must  be  something  wrong  in  the  state  of  the  law,  and  I 
have  never  been  satisfied  with  the  result  thus  reached.  I  think 
those  conclusions  have  been  arrived  at  by  the  view  that  future 
earnings  are  a  part  of  the  ship's  value,  and  unquestionably  per- 
tain to  her,  and  the  freight  in  process  of  earning  is  a  part  of  it. 
But,  although  this  is  so,  if  the  right  to  insure  freight  and  the 
ship  also,  separately,  can,  as  I  conceive,  only  be  justified  on  the 
understanding  that  what  is  insured  by  the  insurance  on  the 
ship  is  only  the  ship's  value  without  the  freight,  the  ship  has 
no  value  except  her  power  to  earn  freight,  and  that  value  is  the 
aggregate  of  her  future  freights,  less  the  cost  of  earning  them, 
including,  of  course,  repairs ;  and  the  freight  she  was  in  the 
course  of  earning  is  as  much  a  part  of  her  value  as  any  of  the 
future  freights,  and  would  be  covered  by  the  insurance  on  the 
ship.  Consequently,  there  would  be  no  interest  in  the  freight 
to  be  insured  at  all,  and  before  any  insurance  could  be  allowed 
on  both  freight  and  ship  you  must  make  an  artificial  division 
between  those  two  portions  of  the  ship's  value ;  and  this  divis- 
ion once  made,  if  it  is  understood  that  what  was  abandoned  to 
the  underwriters  on  the  ship  was  only  the  assured's  interest  in  the 
ship,  and  that  the  abandonment  of  the  freight  should  be  under- 
stood to  mean  the  assured's  interest  in  that  part  of  the  value  of 
the  ship  covered  by  the  freight  policy,  it  would  make  the  whole 
thing  consistent  and  sensible.  .  Whether  the  questioning  of  the 
decision  of  the  Scottish  Marine  Insurcmce  Co.  v.  IWner,  by 
Willes,  J.,  in  Potter  v.  Banhi/n  (1),  and  per  Cockbum,  C.  J.,  in 


(1)  L.  fU  8  C.  p.  662. 
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the  same  case  on  appeal  (1),  and  by  Brett,  J.,  before  the  House 
of  Lords  in  ItaTikin  v.  Potter  (2),  and  the  principles  laid 
down  by  the  House  of  Lords  in  this  last  case  were  intended  to 
modify  those  two  decisions  and  make  the  law  more  in  accord- 
ance with  the  view  I  have  expressed,  may  be  doubtful ;  but  I 
do  not  think  it  is  so  plain  that  it  would  authorize  me  to  depart 
from  the  rule  so  plainly  settled  bj'  the  cases  I  have  referred  to. 
At  all  events,  as  the  abandonment  operates  as  a  transfer  of  the 
ship  from  the  date  of  the  damage,  it  follows  that  all  expenses 
and  all  liabilities  incuiTed  subsequent  to  that  date,  such  as  the 
wag&s  of  the  crew,  port  charges  at  the  place  of  destination,  and 
the  like,  must  fall  on  the  underwnters.  The  crew  from  that 
date  become  their  servants,and  they  must  become  liable  for  their 
faults,  and  pay  all  the  expeases  ;  and  it  is  only  that  part  of  the 
freight,  if  any, -that  is  left  after  such  payment  that  would  be- 
long to  them,  and  even  that  could  not  be  deducted  from  the 
owner's  claim  on  his  underwriters  for  the  loss  of  the  ship,  un- 
less it  was  proved  that  the  money  came  to  such  owner's  hands; 
then  of  course  it  could  be  set-off  against  it. 

In  this  case  I  can  find  no  evidence  of  what  the  salvage  of 
the  freight  was,  except  it  is  stated  in  the  adjustment  and  the 
plaintiff  proves  that  the  gross  freight  was  £1,189,  of  which  one- 
half  was  taken  as  the  amount  to  contribute  in  general  avei*age, 
and  for  that  purpose  taken  as  earned — that  is,  the  amount  less 
the  cost  of  earning  it,  some  £593,  which  was  reduced  by  the  sum 
of  about  £474  Is.,  that  it  had  to  contribute  to  the  gen- 
eral average,  leaving  a  balance  of  £118  19s.  which  somebody 
received  of  that  freight.  This  would  have  to  be  reduced  by 
the  wages  of  the  crew  after  the  accident,  the  port  charges  at 
Rio,  and  every  other  expense  that  was  incurred  in  earning 
the  f  I  eight,  such  as  the  cost  of  discharging,  and  commis.sions  on 
the  collecting  of  it,  so  that  it  is  impossible  to  tell  what  the 
amount  is, or  if  there  was  any  left;  and  it  is  clear  that  whoever  has 
it,  subject  to  these  deductions,  it  belongs  to  the  underwriters — 
or  rather  about  10-G4ths  of  it  belongs  to  these  defendants,  as 
underwriters  on  that  proportion ;  and  as  it  has  not  been  de- 
ducted from  the  plaintiffs*  claim  they  can  recover  it  in  the 
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1887.        hands  of  whomsoever  it  may  be,  hut  I  do  not  think  that  there 
Barrs       is  any  evidence  on  which  we  can  deduct  it  from  the  verdict, 
rp^g         under  the  agreement  made  in  the  case. 
Merchants 
Marihs  Fraser,  J.     I  have  some  doubts  in  this  case,  but  they  are 

J '      not  sufficiently  strong  to  make  me  differ  from  the  judgment  of 

^**1^*'"      my  brother  Palmer.    I,  therefore,  concur  in  his  conclusions. 

Wetmore,  J.  The  following  material  facts  appear  from  the 
evidence:  Mr.  Barrs  says  he  gave  instructions  to  Henry 
Vaughan  to  effect  insurance  T)n  the  "Landseer."  Plaintiffs' 
note  was  given  for  the  premium.  The  plaintiffs  appear  to  be 
registered  owners  of  8-64ths.  The  plaintiffs  had  an  interest 
in  four  shares,  and  Mr.  Barrs  had  an  interest  in  four  shares. 
Mr.  Barrs  says :  "  We  insured  twelve  shares  on  account  of 
Benjamin  Vaughan,  by  his  directions,  and  four  shares  were 
insured  by  us  on  behalf  of  the  estate  of  Mrs.  E.  M.  Vaughan,  Mr. 
LeBaron  Vaughan  being  the  trustee  of  that  estate.  The  insur- 
ance was  to  cover  four  shares  which  we  owned,  four  shares  as 
trustee,  and  twelve  shares  of  Benjamin  Vaughan.  These  four 
shares  and  our  four  shares  make  the  eight  shares  insured."  By 
the  certificate  of  registry  the  twelve  shares  stand  in  the  name 
of  Benjamin  Vaughan  and  Thomas  Howett  as  joint  owners. 
Howett  is  a  shipwright  in  Liverpool.  The  twelve  shares,  on 
the  3rd  December,  1882,  were  transfered  by  David  Vaughan  to 
Benjamin  Vaughan  and  Thomas  Howett,  shipwright,  under 
arrangement  (Howett  being  responsible  on  some  note  previously 
alluded  to.)  Mr.  Barrs  says :  "  Howett  has  no  interest  and 
never  had  any,  as  owner.  He  has  no  interest  and  never  had 
any  interest  in  the  shares.  Howett  knew  that  we  had  these 
shares  insured  for  Benjamin  Vaughan.  Since  then  ihe  security 
has  been  re-transferred.  Howett  looked  to  me  to  keep  these 
shares  insured."  On  cross-examination  he  says :  "  It  was 
really  a  security  to  Howett.  It  was  in  fact  a  security  to  the 
bank.  Howett  was  indorser  on  the  notes,  and  it  was  put  there 
as  security  to  the  bank,  and  put  there  and  registered  in  that 
way.  Benjamin  Vaughan  had  transferred  to  David  on  the 
2Cth  July,  1882,  and  on  3rd  December  a  transfer  to  Mr.  Vaughan 
and  Howett  took  place.    Henry  Vaughan  has  been  acting  for 
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plaintiffs  since  they  commenced  business,  nearly  four  years. 
Under  instructions  from  us  be  effected  tbe  insurance,  looked 
after  tbe  losses  and  so  on,  and  collected  tbe  insurance,  and  still 
collects  insurances  for  us.  We  did  not  ^ive  special  instructions 
only  witb  reference  to  tbe  insurance.  Mr.  Yaugban  bas  gen- 
eral instructions  to  look  after  our  interests.  We  confirmed  it. 
Of  course  he  notified  us  that  he  had  done  so,  and  we  confirmed 
it.  Wben  we  wanted  insurance  we  would  send  it  to  him  and 
instruct  him,  as  in  this  case ;  we  cabled  him,  and  confirmed  it 
by  letter,  and  he  was  authorized  to  do  all  necessary  to  collect  it. 
Before  this  he  collected  insurance  for  us  on  the '  Stowell  Brown.' 
That  was  in  the  same  way,  partly  for  us  and  partly  for  Ben- 
jamin Vaughan.  We  have  been  in  correspondence  ever  since 
in  reference  to  the  collection  of  this  insurance." 

Assuming  Henry  Vaughan  bad  authority  to  insure  the  twelve 
shares  held  by  Benjamin  Vaughan  and  Thomas  Howett,  and 
that  the  intention  on  Mr.  Vaughan  s  part  was  to  have  insured 
them,  this,  I  think,  is  not  sufficient  unless  that  intention  was 
carried  out  by  the  contract.  We  have  the  application,  which  Is 
by  H.  Barrs  &  Co.,  on  account  of  themselves.  The  notice  of 
abandonment  is  of  all  fay  right,  title  and  interest  in  said  veasel, 
and  signed  by  Henry  Vaughan,  agent  for  H.  Barrs  &  Co.  The 
"  my  right "  can  reasonably  be  that  of  Barrs  &  Co.,  which  is 
to  eight  shares. 

The  policy  is,  "  The  President,  &c.,  do  by  these  presents  cause 
H.  Barrs  &  Co.  on  account  of  all  whom  it  may  concern.''  I 
think  the  application  can  be  referred  to,  to  ascertain  whose  con- 
cern is  intended.  It  is  for  themselves  ;  and  I  think  it  is  limited 
to  their  interest — eight  shares — and  will  not  extend  to  the  other 
twelve  shares  of  Benjamin  Vaughan  and  Howett.  Tbe  notice  of 
abandonment  of  all  ''my  right"  cannot,  I  think,  be  extended  be- 
yond these  shares.  The  amount  to  be  recovered  should,  I  think, 
be  limited  to  that  number  of  shares. 

As  to  the  deduction  on  account  of  freight  earned. 

In  Miller  v.  Wood/all  (1),  **  A  ship-owner  loaded  his  ship, 
which  was  bound  for  Liverpool,  with  goods  on  his  own  account; 
and  he  insui*ed  the  ship  and  the  freight  of  the  said  goods  by  dis- 
tinct insurances.    The  ship  was  stranded  at  S.,  on  the  English 

(1)  8  E.  Ik  B.  498. 
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18S7.        coast,  twenty  miles  from   Liverpool.    The  ship-owner  aban- 

Barils       doned  the  ship  to  the  insurers  on  the  ship.    After  the  aban- 

The         donment,  the  ship-owner,  at  his  own  expense,  had  a  part  of  the 

Merchants  goods  taken  out  and  conveyed  by  lighters  to  Liverpool ;  and  he 

Ins^Co*      ^^  ^^^  ^^°  expense  procured  assistance  by  which  the  ship,  with 

the  remainder  of  his  goods  on  board,  was  brought  to  Liverpool. 

Afterwards  the  assurers  accepted  the  abandonment.     On  the 

assured  claiming  for  the  loss  of  the  ship  from  the*jsurers, 

they  claimed  credit  for  the  freight  of  the    goods   of    the 

ship-owner.    Hddy  that  nothing  in  the  nature  of  freight  for 

the  carriage  of  the  ship-owners  goods  to  S.  passed  to  the 

abandonees,  but  they  were  entitled  to  an  allowance  for  the 

carriage  of  the  part  of  the  goods  from  S.  to  Liverpool  in  the 

ship  after  the  abandonment,  to  be  estimated  at  the  current 

rate  of  freight  as  if  brought  from  S.  to  Liverpool  by  another 

ship." 

It  was  by  reason  of  the  owner  of  the  ship  being  the  owner 
of  the  goods,  that  freight  of  the  goods  did  not  pass  to  the  un- 
derwriters, for  Lord  Campbell  in  delivering  the  judgment  of 
the  Court,  at  page  503,  says,  as  I  presume  was  the  present 
case,  "  If  the  goods  on  board  the  ship  at  the  time  when  the 
casualty,  to  which  the  abandonment  refers,  occurred,  had 
belonged  to  third  persons,  for  whom  they  were  to  be  carried 
on  freight  from  St.  John  to  Liverpool,  there  can  be  no  doubt 
but  that  by  our  law  the  right  to  the  whole  of  that  freight  would 
have  passed  to  the  abandonees  of  the  ship."  As  there  was  no 
allowance  quasi  freight,  as  the  owner  of  the  goods  was  owner 
of  the  ship  and  shipped  on  his  own  account,  the  abandonees 
were  held  entitled  to  compensation  for  such  part  of  the  goods 
as  were  brought  from  S.  to  Liverpool. 

In  Hickie  v.  Rodocandchi  (1),  a  ship  having  been  chartered 
to  convey  troops  to  Calcutta,  by  a  charter-party  under  which 
a  portion  of  the  freight  was  made  payable  on  the  completion 
of  the  voyage,  caught  fire  when  700  miles  beyond  the  Mauri- 
tius. The  ship  put  back  to  the  Mauritius,  where,  being  found 
to  be  greatly  damaged,  she  was  abandoned  to  the  underwriters 
as  totally  lost,  and  the  abandonment  was  accepted.  The  cap- 
tain having  chartered  another  ship,  and  forwarded  the  troops 


(l)4fl.  &N.  465. 
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to  Calcutta,  the  freight  was  received  by  the  ship-owner's  agent. 
Hdd,  that  in  forwarding  the  troops  the  captain  acted  as  agent 
for  the  owner  and  not  for  the  underwriters;  and  that  the  under- 
writers to  whom  the  ship  had  been  abandoned,  were  not  entitled 
to  any  benefit  from  the  freight  so  received.  At  page  466, 
Bramwell,  6.,  referring  to  cases  cited,  said :  "  But  in  all  these 
cases  the  freight  was  earned  by  the  insured  ship,  and  the  under- 
writers had  the  benefit  thereof,  on  the  ground  that  by  the 
abandonment,  the  property  in  the  insured  ship  vested  in  the 
underwriters  from  the  time  of  the  loss,  and,  consequently,  it  was 
their  ship  that  earned  the  freight,  and  the  principle  which 
entitles  the  purchaser  of  a  ship  to  freight  which  it  earns  after 
the  purchase  was  applied,  the  underwriters  being  treated  as  such 
purchasers."  By  the  chai-ter-party,  one-third  of  the  charges  of 
conveying  the  troops  from  Portsmouth  to  Calcutta  was  to  be 
paid  within  fourteen  days  after  the  ship's  departure  from 
Portsmouth.  In  the  judgment  of  the  Court  delivered  by  Bram- 
well, B.,  at  page  467,he  says  :  "  Where  the  injured  ship  finishes 
the  voyage,  it  is  the  ehip  of  the  underwriters ;  and  those  who 
make  use  of  it  may  not  altogether  unreasonably  be  held  to  do 
so  for  the  benefit  of  its  then  owners.  But  where  another  ship 
finishes  the  voyage,  it  is  not  the  underwriter's  ship,  and  there 
is  no  reiteon  why  those  who  hire  it  should  be  supposed  to  be 
acting  for  the  benefit  of  the  underwriters,  rather  than  for  their 
employers,  the  former  owners."  From  these  cases  it  seems  to 
me  that  whatever  freight  was  entitled  to  be  received  on  account 
of  the  vessel  on  her  arrival  at  Rio,  the  underwriters  were  en- 
titled to  the  benefit  of,  I  should  say,  subject  to  there  being  any 
expenses  incurred  in  getting  the  vessel  into  port  after  the  in- 
jury. I  find  much  difficulty,  if  not  insurmountable  difficulty, 
from  the  evidence,  in  ascertaining  what  amount  of  freight,  if 
any,  was  really  earned  by  the  vessel  upon  her  arrival.  If,  how- 
ever, the  defendants  have  not  thought  fit  to  shew  what  sum 
they  are  entitled  to  have  deducted  from  the  amount  of  insur- 
ance, it  is  their  own  concern. 

The  plaintifis,  I  think,  are  entitled  to  recover  for  the  amount 
of  the  eight  shares,  less  any  freight,  subject  to  any  deductions 
as  above  mentioned,  if  an  amount  can  be  arrived  at  from  the 
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evidence,  and  if  the  Court  cannot  arrive  at  any  amount,  then  for 
the  eight  shares;  and  the  verdict  should  accordingly  be  re- 
duced. 

New  trial  refused,'* 


Ex  PARTE  LAWLOR. 

ComoL  Statutes,  cap,  38 — Examination  of  dthtor — Conduct  money — 
Jurisdiction  of  Commiasioner — Attachment  for  contempt, 

A  Gonnty  Court  has  no  aathority  under  Conaol.  Statutes,  cap.  38,  sec.  22,  to 
issue  an  attachment  against  a  debtor  for  neglecting  to  attend  before  a  Com- 
missioner for  examination,  unless  the  judgment  against  the  debtor  was 
recovered  in  the  Court  from  which  the  attachment  issued. 

Qu6Bre— 1st.  Whether  a  Commissioner  has  any  power  to  summon  a  debtor 
before  him  for  examination,  unless  the  debtor  resides  in  the  County  for  which 
the  Commissioner  was  appointed. 

2nd.  Whether  a  debtor  summoned  to  appear  before  a  Commissioner  for  exam- 
ination, is  guilty  of  contempt  for  not  appearing  unless  conduct  money  is  ten- 
dered to  him. 

An  order  nisi  was  granted  by  His  Honor  Mr.  Justice  Fraser, 
at  Chambers,  to  remove  into  this  Court  an  order  for  an  attach- 
ment for  contempt  made  by  the  Judge  of  the  Kings  County 
Court  against  the  applicant,  for  not  attending  before  Allen  O. 
Earle,  Esq.,  a  Commissioner  for  the  examination  of  debtoi*8  in 
and  for  the  City  and  County  of  St  John,  under  the  20th  sec. 
of  cap.  38  of  the  Consol.  Statutes,  for  the  purpose  of  being 
examined  as  to  what  property  he  had  which  was  liable  to  be 
taken  in  execution.  The  application  for  examination  before 
Mr.  Earle  was  made  upon  a  judgment  obtained  by  one  Michael 
Blackall  against  the  applicant,  in  the  County  Court  of  the  City 
and  County  of  St  John. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the 
Court 

October  17, 1885.  J.  A.  Bdyea  shewed  cause.  The  grounds 
on  which  the  order  nisi  was  granted  are :  1st,  that  as  Lawlor 
resided  in  the  City  of  Fredericton  he  should  have  been  tendered 
the  expenses  of  attending  before  the  Commissioner ;  2nd,  that 
the  Judge  of  the  Kings  County  Court  had  no  jurisdiction  to 
issue  the  attachment ;  and  3rd,  that  the  commissioner  had  no 

*Attniied  on  appeal  to  the  Supreme  Court  of  Canadit. 
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power  to  summon  the  applicant  to  appear  before  him,  as  he  ^0^' 
resides  outside  the  City  and  County  of  St.  John.  It  is  sub-  Ex  parte 
mitted  that  under  sec.  21  of  cap.  38  of  the  Consol.  Statutes  it 
is  only  necessary  to  tender  conduct  money  to  a  witness  and 
not  to  the  debtor  himself.  The  power  to  issue  an  attachment 
under  section  22  is  not  limited,  but  may  be  exercised  by  any 
County  Court  Judge.  In  regard  to  the  authority  of  a  com- 
missioner, he  has  all  the  powers  in  respect  to  the  examination 
of  debtors,  which  may  be  exercised  by  a  County  Court  Judge, 
and  can  issue  his  summons  to  any  part  of  the  Province. 

Geo,  F.  Gregory,  in  support  of  the  rule.  There  is  nothing  in 
the  Act  providing  for  the  appointment  of  commissioners,  which 
gives  them  any  jurisdiction  beyond  the  counties  for  which  they 
are  respectively  appointed.  A  County  Court  Judge  would  not 
have  the  power  to  summon  a  debtor  from  a  place  beyond  the 
county  for  which  he  is  appointed,  still  less  would  a  commis- 
sioner. If  the  contention  upon  the  other  side  is  right,  that  the 
provision  for  conduct  money  only  applies  to  a  witness,  this 
would  be  strong  argument  to  show  that  the  legislature  never 
intended  that  a  debtor  could  be  summoned  from  any  part  of 
the  province.  Even  if  I  am  wrong  in  this  contention,  it  is 
clear  that  this  attachment  must  be  set  aside  because  the  Judge 
of  the  Kings  County  Court  had  no  authority  to  issue  it.  Sec- 
tion 22  enacts  that  an  attachment  may  issue  out  of  the  County 
Court  This  means  the  County  Court  in  which  the  judgment 
was  obtained.  There  has  been  no  contempt  of  the  Kings 
County  Court. 

Cv/r.  adv.  tmZt. 

The  judgment  of  the  Court  was  now  delivered  by 

Wethore,  J.  It  appears  that  one  Michael  Blackall  recovered 
judgment  against  the  applicant,  William  Lawlor,  in  the  County 
Court  of  the  City  and  County  of  St.  John  in  June,  1884,  for 
about  $92.  In  the  following  December,  Mr.  Lawlor  was  served 
at  Fredericton  with  a  notice  or  summons  to  appear  before  Allen 
O.  Earle,  Esquire,  a  Commissioner  for  examination  of  debtors 
in  and  for  the  City  and  County  of  St.  John,  under  cap.  38, 
Consol.  Statutes,  at  the  City  of  St.  John,  for  the  purpose  of 
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1S86.        being  examined  as  to  what  property  he  had  which  was  liable 

Ezparu     to  be  taken  in  execution  on  said  judgment. 

Lawlob.  ^^  ^j^^  j,jj^^  ^f  service  of  such  summons,  or  notice,  he  was 
unable,  for  lack  of  the  necessary  means  to  defray  expenses  of 
travel,  to  attend  at  the  City  of  St.  John  at  the  time  and  place 
mentioned  therein,  and  informed  the  ofBcer,  John  B.  Hawthorne, 
who  served  the  notice,  to  that  effect,  and  asked  for  the  neces- 
sary means  to  travel,  and  stated  that  if  the  necessary  means 
were  furnished  be  would  attend.  Lawlor's  statement  as  to  the 
expenses  was,  as  he  says  he  was  informed,  inserted  in  the  affi* 
davit  of  service.  Lawlor's  affidavit  used  in  showing  cause  sets 
forth  that  he  did  not  appear  before  Mr.  Earle,  because  he  was 
unable  to  do  so  for  want  of  means  to  defray  his  travelling 
expenses,  and  that  he  is  informed  that  after  the  return  of  said 
notice,  Mr.  Belyea,  the  attorney  for  the  plaintiff,  returned  the 
same  to  the  Deputy  Sheriff  of  York,  requiring  an  affidavit  of 
service  without  including  therein  the  statement  &s  to  want  of 
means  made  by  Mr.  Lawlor  at  the  time  of  service,  and  such 
affidavit  was  forwarded  attached  to  the  notice  and  former 
affidavit,  and  transmitted  to  Mr.  Belyea.  That  shortly  after- 
wards he  was  served  with  an  order  nisi  from  the  County 
Court  for  the  County  of  Kings  requiring  him  to  show  cause 
on  a  day  in  February,  1885,  why  an  attachment  should  not 
issue  against  him  out  of  said  Court  for  contempt  in  not  attend- 
ing before  said  Allen  O.  Earle  for  examination  as  required  in 
the  notice.  Mr.  Lawlor  also  made  affidavit  that  it  was  not 
through  contempt  he  had  not  attended  but  for  the  reasons 
therein  stated,  and  that  he  employed  Mr.  Charles  A.  Palmer  to 
show  cause  against  the  order  nisit  as  well  upon  the  merits  as 
upon  the  ground  that  the  said  County  Court  for  Kings  had  no 
jurisdiction  in  the  matter.  That  he  is  informed  cause  was 
shown  and  the  County  Court  for  Kings  after  taking  time  to 
consider,  ordered  an  attachment  The  attachment  is  directed 
to  the  Sheriff  of  York  commanding  him  to  attach  Lawlor  and 
have  him  before  the  County  Court  Judge  for  Kings  County,  at 
Hampton,  on  Tuesday  the  7th  of  JuW,  1885,  to  answer  for 
certain  trespasses  and  contempt  by  him  lately  done  and  com- 
mitted as  appears  by  the  record  of  the  said  Court,  and  signed 
by  the  Judge  of  the  said  Court. 
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Lawlor. 


It  appears  that  Mr.  Lawlor  is  now,  and  has  been  for  the  ^^^- 
past  five  years,  a  resident  of  the  City  of  Frederictou,  and  that  Bxparu 
Mr.  Blaekall  is  a  resident  of  the  City  of  St.  John  and  has  been 
since  and  long  before  the  debt  sued  for  and  recovered  in  this 
judgment  was  contracted.  That  the  cause  of  action  for  which 
judgment  was  recovered  arose  wholly  in  the  City  of  St.  John 
and  all  since  the  year  1882. 

Mr.  Earle  is  a  commissioner  appointed  under  Consol.  Stat- 
utes, cap.  38,  sec.  24,  for  the  City  and  County  of  St.  John, 
which  authorizes  the  appointment  of  one  person  in  the  shire- 
town  of  each  of  the  counties  of  the  Province  as  a  commissioner 
for  taking  the  examination,  and  doing  any  other  of  the  acts 
which  a  County  Court  Judge  or  the  clerk  of  the  peace  may 
do,  by  virtue  of  the  preceding  sections  of  this  chapter.  Sec.  20 
of  the  Act  provides  that  any  person  who  has  heretofore  obtained 
a  judgment  in  the  Supreme  Court  or  in  any  County  Court  of 
'  this  Province,  may  apply  to  a  Judge  of  the  County  Court,  derk 
of  the  peace,  or  commissioner,  as  aforesaid,  for  an  order  that 
the  judgment  debtor  shall  be  orally  examined  on  oath  before 
such  Judge,  clerk,  or  commissioner,  as  aforesaid,  as  to  any  and 
what  property  he  had  which,  by  law,  is  liable  to  be  taken  in 
execution  on  such  judgment;  ''and  such  Judge,clerk  of  the  peace, 
or  commissioner,  is  authorized  to  make  such  order  for  the  exam- 
ination of  the  debtor ;  and  disobedience  of  such  order  by  such 
debtor,  after  service  of  a  copy  on  him,  shall  be  punishable  by 
attachment  for  contempt,  which  attachment  may  issue  out  of 
the  County  Court  on  the  order  of  a  Judge  thereof,  on  affidavit 
of  the  facts."  Quite  apart  from  the  power  of  Mr.  Earle  to  send 
an  order  out  of  the  county  for  which  he  is  appointed,  respect- 
ing which  there  may  be  very  serious  question,  what  possible 
jurisdiction  can  the  County  Court  for  the  County  of  Kings 
have  over  the  matter  ?  What  contempt  was  there  to  the  Kings 
County  Court  ?  The  judgment  was'  obtained  in  the  County 
Court  for  the  City  and  County  of  St.  John,  and  sec.  20  speaks 
of  ''  the  County  Court  on  an  order  of  a  Judge  thereof,"  not  the 
Judge  of  any  County  Court ;  and  the  '*  a  Judge  "  it  seems  to  me 
refers  to  the  Judge  of  the  County  Court  in  which  the  judgment 
is  obtained. 
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i3S6.  Section  21  provides  for  an  order  for  the  examination  of 

^pafie  witnesses  on  behalf  of  either  of  the  parties,  and  upon  service 
of  such  order,  with  tender  of  conduct  money,  it  shall  be  the 
duty  of  the  person  so  served  to  attend.  Section  22  makes  the 
non-attendance  of  the  person  so  served  punishable  by  attach- 
ment for  contempt.  I  do  not  see  why  the  debtor  should  not 
get  his  conduct  money.  In  the  present  case  he  puts  forward 
actual  want  of  means  as  the  reason  for  not  attending.  It 
appears  very  hard,  to  say  the  least,  that  a  party  served  with 
an  order  to  attend,  who  fairly  states  on  being  served  with  the 
order  his  inability  to  do  so  for  want  of  means,  should  be  sub- 
ject to  an  attachment  for  not  doing  what  he  could  not  do. 

I  think  the  rule  should  be  made  absolute  for  a  certiorari  to 
remove  the  proceedings  had  in  the  Eings  C!ounty  Court,  with 
a  view  of  quashing  them. 

EuUe  absolute. 
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October  15, 


Practice — Alteration  of  execution  after  delivery  to  alieriff'— Setting 

aside. 

If  a  writ  of  Aerifadas  is  altered  in  the  teste  and  return  day  after  delivery  of 
it  to  the  sheriff,  and  has  not  been  re-sealed,  it  will  be  set  aside. 

This  was  an  application  on  behalf  of  John  W.  Mackedie,  a 
judgment  creditor  of  the  defendant,  to  set  aside  a  writ  olJLfa. 
ipsued  in  this  cause,  or  to  postpone  the  said  writ  to  a  writ  of 
fi.  fa,  issued  against  the  defendant  at  the  suit  of  the  applicant. 

The  afRdavit  used  in  support  of  the  motion  was  made  by  the 
attorney  of  the  applicant  and  stated  that  he  had  examined  the 
writ  of  fi,  fa.  issued  in  this  cause,  and  that  it  had  on  it  the 
endorsement  of  the  sheriff,  "  Rec'd  19th  June,  A.  D.  1885 ;" 
that  on  the  face  of  the  writ  it  appeared  to  have  been  tested 
originally  on  the  nineteenth  day  of  June,  1885,  and  made 
returnable  in  the  body  of  the  writ  on  the  first  Tuesday  in 
Michaelmas  Term  then  next ;  that  when  he  saw  it  the  word 
''  nineteenth  "  before  the  words ''  day  of  June  "  had  been  altered 
by  the  erasure  of  the  portion  ''nine"  and  the  remainder 
''teenth"  had  been  changed  to  "tenth,''  also  that  the  word 
''  June  "  had  the  mark  of  a  pen  run  through  it,  and  the  word 
"November"  was  written  in.  The  return  day  was  changed 
from  "  Michaebnas  "  to  "  Hilary."  The  endorsement  had  also 
been  altered  to  correspond  with  the  changes  in  the  body.  The 
writ  had  not  been  re-sealed. 

October  15,  1886.  Harrison  argued  in  support  of  the 
motion,  citing  Johnston  v.  Window  (1) ;  Andrews  v.  M*Kenzie 
(2) ;  Barlow  v.  (fDonndL  (3) ;  Siggera  v.  Sansom  (4). 

No  one  appeared  contra. 

Per  Cwi'iam.  We  think  this  is  a  dear  case  for  setting  aside 
the  execution. 

Execution  set  aside  with  coats. 


(1)  B«rt  58.  (8)  1  AIL  5eL 

(i(lAU.ML  (i)SDowL7i& 
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'^AugusiS.     ROBERTS  V,  TRUSTEES  Of' SCHOOL  DISTRICT  NO.  6,  IN 

THE  PARISH  OF  SHEDIAC. 

Action  against   Trustees  of  Sclwols — Notice  of  action — Service  on 
Secretary^Consol  Statutes,  cap,  6o,  sec.  81, 

A  notice  of  action  against  School  Trnsteea  in  their  corporate  capacity  may  be 
served  on  their  secretary. 

This  was  an  application  for  an  order  for  review  of  a  case 
tried  in  a  Justice's  Court,  in  an  action  brought  by  the  plaintiff 
against  the  defendants  in  their  corporate  capacity ;  referred  to 
the  Court  by  His  Honor  Mr.  Justice  Wetmore. 

The  only  question  was,  whether  a  notice  of  action  served  on 
the  secretary  was  a  sufficient  service  under  sec.  81  of  cap.  65 
of  the  Consol.  Statutes,  which  provides  that  *'  No  action  shall 
be  brought  against  any  school  trustee  individually,  or  against 
the  trustees  in  their  corporate  capacity,  or  against  the  secretary 
of  the  trustees,  for  anything  done  by  virtue  of  the  office  of 
trustee  or  secretary,  unless  within  three  months  after  the  act  com- 
mitted, and  upon  one  month's  previous  notice  thereof  in  writing." 

June  9, 1886.  E.  L.  Wetmore,  Q.  0.,  for  the  defendants.  As 
there  is  no  provision  in  the  statute  making  service  of  notice  on 
the  seci-etary  sufficient,  it  is  submitted  that  personal  service 
must  be  made  upon  each  of  the  trustees. 

J.  A.  VanWart,  contra.  The  secretary  being  the  officer  of 
the  corporation,  service  on  him  is  clearly  sufficient,  because 
when  he  is  served  that  is  a  service  upon  the  corporation. 

Cur.  adv,  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  only  point  argued  before  us,  and  which 
we  are  called  upon  to  decide  is,  whether  a  notice  of  action 
served  on  the  Secretary  of  theTrustees  is  a  sufficient  service  under 
sec.  81  of  cap.  65  of  the  Consol.  Statutes,  relating  to  schools. 

The  trustees  having  been  sued  in  their  corporate  capacity, 
we  think  the  notice  of  action  was  properly  served  on  their 
secretary. 

Ordered  accordingly. 
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Ex  PARTE  DONAGHUE.  1887. 


Meviaed  Statutes  of  Canada — Effect  of  aa  repealing  the  Acts  consoli' 
dated — The  Canada  Temperance  Act^  1878. 

The  fievised  Statutes  of  Canada  do  not  operate  aa  new  laws,  bat  as  a  substitu- 
tion and  consolidation  of  the  Acts  thereby  repealed ;  therefore  those  statutes 
do  not  affect  the  operation  of  The  ^Canada  Temperance  Act  where  it  had 
been  previously  adopted. 

June  14, 1887.  Jordan  moved  for  a  rule  nisi  for  a  certioi^- 
ari  to  remove  a  conviction  of  one  Patrick  Donaghue  had  before 
C.  E.  O.  Hatheway,  Esq.,  commissioner  of  the  Parish  of  Saint 
Andrews  Civil  Court,  for  unlawfully  keeping  for  sale  intoxi- 
cating liquors  contrary  to  the  provisions  of  the  second  part  of 
The  Canada  Temperance  Act,  (Revised  Statutes  of  Canada, 
cap.  106). 

He  contended  that  the  Canada  Temperance  Act,  1878,  was 
repealed  by  the  Revised  Statutes  of  Canada,  and  that  before  a 
conviction  could  be  legally  made  under  cap.  106  of  the  Revised 
Statutes,  the  necessary  proceedings  must  be  again  taken  for 
bringing  the  second  part  of  the  Act  into  force,  and  another 
election  held.  Section  99  of  The  Canada  Temperance  Act, 
1878,  only  prohibited  the  traffic  in  intoxicating  liquors  so  long 
as  that  Act  continued  in  force.  Schedule  A,  page  2289,  of  2 
Revised  Statutes  of  Canada,  giving  a  list  of  the  Acts  or  parts 
of  Acts  repealed,  contains  The  Canada  Temperance  Act  of 
1878,  as  one  of  the  Acts  repealed  in  whole,  except  section  124. 
He  referred  also  to  sees.  7  and  8  of  cap.  4  of  Dominion  Acts  of 
1886,  page  xii  of  1  Revised  Statutes  of  Canada,  and  contended 
that  those  sections  had  no  application  to  a  case  like  The 
Canada  Temperance  Act,  which  required  an  election  to  bring  it 
into  force. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  We  think  that  when  Parliament  by  sec  8  of 
cap.  4  of  the  Act  49  Vic.  declared  that  the  Revised  Statutes 
of  Canada  should  not  be  held  to  operate  as  new  laws,  but 


June  27. 
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1887.  should  be  construed  to  have  effect  as  a  consolidation,  and  as 
Bsparte     declaratory  of  the  law  &s  contained  in  the  Acts  or  parts  of 

NOGHUK.  ^^^  g^  repealed,  and  for  which  the  Revised  Statutes  are  sub- 
stituted, it  had  the  effect  of  keeping  in  force  the  Canada  Tem- 
perance Act  wherever  it  had  been  brought  into  operation. 
There  is  therefore  no  ground  for  the  rule. 

Rrde  refused. 


1887.  In  re  the  TOWN  OF  WOODSTOCK. 


Augud  26. 


Tovm  and  Pa/rish  of  Woodstock — DisptUe  as  to  distribtUion  of  paupers 
— 49  Vic.  cap.  16 — Jurisdiction  of  CowiUy  Court  Judge  as  arbi- 
trator— Consent  of  counsel — Estoppel. 

The  support  of  the  poor  in  the  Town  and  Parish  of  Woodstock  was,  by  Gonsol. 
Statutes,  cap.  101,  sec.  25,  vested  in  a  Board  of  Supervision  composed  of  the 
Mayor  and  Town  (Councillors  of  Woodstock,  and  of  the  Municipsl  ConnciUors 
for  the  Parish  of  Woodstock.  By  Act  49  Vic.  cap  16,  (which  for  aU  Munici- 
pal purposes,  except  the  support  of  the  poor,  came  into  operation  on  the  1st 
October,  1886,  and,  so  far  as  related  to  the  poor,  on  the  1st  December)  the 
Town  of  Woodstock  was  separated  from  the  Parish  for  the  purpose  of  the 
support  of  the  poor,  and  the  power  and  authority  of  the  Board  of  Supervision, 
was,  so  far  as  related  to  the  Town  of  Woodstock,  vested  in  tne  Town 
Council,  and  the  paupers  in  the  almshouse  were  to  be  supported  by  the  Town 
and  Parish  respectively,  according  to  a  distribution  to  be  a^;reed  upon ;  and 
in  case  of  disagreement  or  dispute  as  to  such  distribution,  it  was  to  be  de- 
cided by  the  «Jttdffe  of  the  Coimtv  Court.  In  November,  1885,  the  Mayor  of 
Woodstock  caUed  a  meeting  of  the  Board  of  Supervision,  to  be  held  on  the 
1st  December,  for  the  purpose  of  distributing  the  paupers  between  the  Town 
and  Parish.  The  meeting  was  attended  by  three  Cbuncillon  of  the  Town 
and  two  Councillors  elected  for  the  Parish  for  the  year  1885 — the  CounoiUors 
elected  for  the  Parish  in  October,  1886,  not  being  allowed  to  take  part  in  the 
prooeedinffs :  a  distribution  oi  the  paupers  was  made,  notice  of  which  was 
given  to  the  Overseers  of  the  Poor  of  the  Parish,  who  refused  to  recognize 
the  proceedings.  The  Mayor  then  applied  to  the  Judge  of  the  County 
Court  to  setUe  the  dispute,  who  after  bearing  the  parties,  refused  to  make 
any  order,  considering  that  he  had  no  jurisdiction  m  the  matter,  although 
the  Councillors  for  the  Parish  admitted  that  he  had  authority  to  act. 

Hel(l,—j^  Allen,  C.  J.,  Fraseb  and  Tuck,  JJ.,  (Palbckr,  «!.,  dissenting)  1. 
That  the  powers  of  the  Board  of  Supervision  ceased  when  the  Act  49  Vic.  cap. 
16  came  into  force  ;  that  the  meeting  caUed  by  the  Mayor  had  no  jurisdic- 
tion to  make  any*  distribution  of  the  paupers  ;  and,  therefore,  that  no  state 
of  facts  existed  to  give  the  Judge  jurisdiction  to  make  an  order. 

2.  That  the  admission  made  to  the  «fudge  by  the  Parish  Councillors  that  a  dis- 
pute had  arisen  between  the  Town  and  Parish  respecting  the  paupers,  did 
not  give  him  authority  to  make  ab  order,  or  estop  the  Pariiui  from  afterwards 
objecting  that  he  had  no  jurisdiction. 

Per  Falmsr,  J.— That  when  the  authorities  for  the  Town  and  Parish  admitted 
before  the  Judee  that  there  was  a  disaffreement  about  the  distribution  of 
the  paupers,  and  the  facts  were  shewn  to  nim,  he  had  authority  to  decide  the 
matter. 

On  the  first  day  of  Easter  Term,  1887,  A.  B.  ComieU  applied 
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under  the  Act  49  Vic.  cap.  18,  sec,  5,  for  a  rule  calling  on  the ^^7* 

Judge  of  the  County  Court  for  the  County  of  Carleton  to  show        In  re 
cause  why  he  should  not  hear  and  determine  a  dispute  that  woonerocK. 
had  arisen  between  the  Town  and  Parish  of  Woodstock,  upon 
the  distribution  of  the  paupers  in  the  Almshouse  at  Woodstock, 
according  to  the  directions  of  the  Act  49  Vic.  cap.  16,  sec.  6. 

The  facts  are  fully  stated  in  the  judgment  of  the  learned 
Chief  Justice. 

A  rule  niai  having  been  granted  returnable  on  the  second 
Saturday, 

Appleby  shewed  cause  on  the  23rd  April.  No  such  dis- 
pute oi  disagreement  had  arisen  as  was  contemplated  by  the 
Act,  and  therefore  the  County  Court  Judge  had  no  jurisdic- 
tion in  the  matter.  The  real  question  in  dispute  was  as  to 
the  right  of  the  Board  of  Supervision  to  make  the  division.  If 
the  Board  had  not  that  right,  then  the  questioning  of  the 
division  made  by  them  is  not  a  matter  for  the  arbitrament  of 
the  County  Court  Judge ;  but  if  the  Board  had  power  to  dis- 
tribute the  paupers,  they  have  made  the  dbtribution,  and  there 
is  no  dispute  for  the  Judge  to  settle.  It  is  submitted  that  the 
consent  of  counsel  could  not  give  the  Judge  jurisdiction  to  hear 
the  matter,  if  the  dispute  or  disagreement  contemplated  by  the 
Act  had  not  arisen.  As  to  the  effect  of  consent  of  counsel,  see 
K&rr  V.  Bwms  (1) ;  Beg,  v.  The  Justices  of  Westmorland  (2) ; 
Brooks  V.  Mason  (3) ;  Eicke  v.  Nokes  (4). 

A.  B.  Cormdl,  in  support  of  the  rule.  A  distribution  of  the 
paupers  between  the  town  and  parish  was  made  by  the  Board 
of  Supervision  who,  it  is  submitted,  had  authority  under  the 
Act  to  do  so.  The  refusal  of  the  Overseers  of  the  Poor  for  the 
parish  to  recognize  that  distribution,  and  the  dissatisfaction 
therewith,  are  matters  in  dispute,  and  entitle  the  town,  under 
sec.  6  of  the  Act  49  Vic.  cap.  16,  to  have  the  question  referred 
to  the  arbitrament  and  decision  of  the  County  Court  Judge. 
Besides,  at  the  return  of  the  summons  granted  by  the  Judge 
for  the  hearing  of  the  matter,  the  counsel  for  the  parish  stated 
that  they  did  not  intend  to  raise  any  objection  as  to  the  Judge's 
jurisdiction  to  hear  and  determine  the  dispute,  and  then  and 
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^8S7.  there  admitted  that  a  dispute  had  arisen  between  the  town 
In  re  and  parish  in  reference  to  the  ^vision  of  the  paupers,  and  the 
Woodstock'  J^^g®  made  a  memorandum  of  the  admission,  and  proceeded 
to  the  hearing.  It  was  not  open  to  the  parish  to  withdraw 
that  admission  at  a  subsequent  sitting  during  the  proceedings, 
but  the  Judge  should  have  gone  on  and  determined  the  matter. 
See  Butterworth  v.  Western  Insurance  Co.  (1) ;  Ringland  v. 
Lcnvndes  (2) ;  Andrews  v.  Elliott  (3) ;  Morrish  v.  Mwrrey  (4j. 

Cur.  adv.  wit 
The  following  judgments  were  now  delivered: — 

Allen,  C.  J.  This  was  an  application  made  under  the  Act 
49  Vic.  cap.  18,  sec.  5,  for  a  rule  calling  on  the  Judge  of  the 
County  Court  for  the  County  of  Carleton  to  show  cause  why 
he  refused  to  decide  upon  the  distribution  of  the  paupers  in 
the  almshouse  at  Woodstock,  according  to  the  directions  of  the 
Act  49  Vic.  cap.  16,  sec.^. 

The  25th  sec.  of  cap.  101  of  the  Consol.  Statutes,  relating  to 
the  support  of  the  Poor,  directs  that  "  the  Mayor  and  Town 
Councillors  for  the  Town  of  Woodstock  in  the  County  of  Carle- 
ton,  and  the  Municipal  Councillors  elected  to  the  County 
Council  of  the  said  County  from  the  Parish  of  Woodstock, 
shall  constitute  a  Board  of  Supervision  of  the  almshouse,  work- 
house and  farm  connected  therewith,  in  the  said  Parish." 

The  26th  section  directs  that  a  majority  of  the  said  Board, 
when  properly  called  together,  shall  form  a  quorum,  and  the 
Mayor  shall  be  chairman  thereof.  The  remaining  sections  of 
the  chapter  do  not  affect  the  question  in  thib  case. 

By  the  Act  19  Vic.  cap.  32,  a  portion  of  the  Parish  of  Wood- 
stock was  set  off  and  incorporated  by  the  name  of  "  The  Town 
of  Woodstock ;"  and  by  section  64  the  Overseers  of  the  poor 
for  the  Parish  of  Woodstock,  and  the  Overseers  of  the  poor  for 
the  town  were  authorized  to  make  arrangements  for  the  support 
of  the  poor  of  the  town  and  parish. 

By  the  Act  49  Vic.  cap.  16,  the  Town  of  Woodstock  was,  oh 
the  Act  coming  into  force,  separated  from  the  parish,  for  the 

(1)  182  MaaB.  m.  (8)  25  L.  J.,  Q.  B.  L 
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support  of  the  poor  and  the  superintendence  and  management        1^87. 
of  the  almshouse,  workhouse  and  farm  connected  therewith  in        In  re 
the  parish ;  and  the  poweis  and  authorities  then  vested  in  the  Woodstock' 
Commissionera  of  the  almshouse,  etc.,  or  in  the  Board  of  super-       , — 

*^  Allen,  C.  J. 

vision,  were,  so  far  as  related  to  the  Town  of  Woodstock,  vested         

in  the  Town  council  of  the  town. 

The  5th  section  enacted  that  the  paupers  who,  on  the 
Act  coming  into  force,  were  supported  jointly  by  the  town 
and  parish  in  the  almshouse,  should  be  divided  and  taken 
care  of  by  the  town  and  parish  respectively,  according  to  a 
fixed  distribution,  dependent  upon  whether  such  paupers  had 
been  sent  to  the  almshouse  from  the  town,  or  from  the  parish- 

The  6th  section  declared  that :  ''  In  case  any  disagreement  or 
dispute  should  arise  between  the  said  Town  and  the  Parish  of 
Woodstock  upon  such  division  or  distribution  of  the  paupers 
under  the  5th  section  of  the  Act,  as  to  the  place  of  residence 
of  any  such  paupers,  such  dispute  or  difference  shall  be  referred 
to  the  arbitrament  and  decision  of  the  Judge  of  the  County 
Court  for  the  County  of  Carleton  for  the  time  being,  whose 
decision  in  the  said  matter  or  mattei-s  shall  be  final  and  con- 
clusive between  the  parties."  The  section  then  provides  for 
*  giving  notice  of  the  time  and  place  of  hearing  the  matter  before 
the  Judge,  and  for  the  examination  of  witnesses  by  him. 

The  9th  section  declares  that  the  Town  of  Woodstock  and 
the  then  Parish  of  Woodstock  were  thereby  declared  to  be 
separate  parishes  for  all  County  and  Poor  purposes  in  and 
belonging  to  the  Municipality  of  the  county,  with  the  same 
rights,  powers,  privileges,  duties  and  liabilities  as  then  belonged 
to  the  other  parishes  in  the  county.  That  the  Town  of  Wood- 
stock should  be  represented  at  the  council  of  the  Municipality 
by  three  councillors  of  the  town ;  and  that  the  then  Parish  of 
Woodstock  should  be  represented  in  the  council  of  the  Munici- 
pality by  two  councillors,  to  be  elected  in  the  same  manner 
and  at  the  same  time  as  the  councillors  for  other  parishes  in 
the  county ;  and  that  for  all  municipal  purposes  except  for 
the  support  of  the  poor  in  the  town,  that  section  should  come 
into  operation  on  the  Ist  October,  1886. 

By  section  13,  so  much  of  the  Act  as  related  to  the  support 
of  the  poor,  came  into  operation  on  the  1st  December,  1886, 
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1887.  It  appeared  by  the  affidavits  read  on  obtaining  the  rule,  that 

In  re  in  November  last  the  Mayor  of  the  town  called  a  meeting  of 
Woodstock'  ^^®  Board  of  supervision,  to  be  held  on  the  Ist  December,  for 
the  purpose  of  dividing  the  paupers  then  being  supported  by 
the  town  and  parish  jointly.  The  meeting  was  attended  by 
three  councillors-of  the  town,  and  by  the  two  councillors  elected 
for  the  Parish  of  Woodstock  for  the  year  1885.  The  two 
councillors  elected  for  the  parish  in  October,  1886,  were  also 
present,  but  took  no  part  in  the  proceedings — the  chairman  of 
the  meeting  being  of  opinion  that  they  had  no  right  to  do  so. 
A  distribution  of  the  paupers  between  the  town  and  parish 
was  made,  notice  of  which  was  given  to  the  Overseers  of  the 
Poor  for  the  parish,  but  they  refused  to  recognize  the  proceed- 
ings :  and  the  Mayor  then  applied  to  the  Judge  of  the  County 
Court  to  settle  the  matter  under  the  authority  given  by  the 
sixth  section  of  the  Act,  and  the  Judge,  after  hearing  the  par- 
ties, was  of  opinion  that  he  had  no  jurisdiction  in  the  matter, 
and  refused  to  make  any  order. 

It  appeared  by  the  affidavits  of  the  two  councillors  of  the 
parish  for  the  year  1886,  and  also  by  the  affidavits  of  the  three 
Overseers  of  the  Poor  of  the  parish,  that  neither  of  them  had 
received  any  notice  of  the  meeting  called  by  the  Mayor  and 
held  on  the  1st  December,  and  had  not  taken  any  part  in  the 
division  and  distribution  of  the  paupers,  but  objected  to  the 
right  of  the  persons  composing  the  meeting  to  make  any 
division. 

On  sho¥ring  cause  against  the  rule,  several  objections  were 
taken  on  behalf  of  the  parish : — 

1.  That  since  the  Act  49  Vic.  cap.  16  came  in  force,  the  Board 
of  supemsion  had  no  power  to  divide  and  distribute  the  paupers 
between  the  town  and  parish. 

2.  That  if  the  Board  of  supervision  had  power  to  do  so,  they 
had  made  the  distribution,  and  therefore  there  was  no  dispute 
to  settle. 

3.  That  no  such  dispute  as  was  contemplated  by  the  Act  had 
arisen  between  the  town  and  parish,  and  therefore  the  Judge 
of  the  County  Court  had  no  jurisdiction  to  make  any  order  in 
the  matter. 
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4,  That  if  the  Judge  had  no  jurisdiction  to  hear  the  matter,        ^^7* 
the  consent  of  counsel  could  not  give  it  to  him.  In  rt 

I  think  the  first  and  third  objections  are  fatal  to  the  present  Woodstock.' 
application.  ^  —  ^ 

The  Act  49  Vic.  is  somewhat  obscure  in  some  of  its  details ;  but        

it  seems  to  me  quite  clear  by  the  first  section,  that  when  that 
Act  came  into  operation,  the  management  of  the  almshouse  and 
support  of  the  poor,  so  far  as  related  to  the  Town  of  Woodstock, 
which  up  to  that  time  had  been  vested  in  the  Commissioners'  of 
the  almshouse,  or  in  the  Board  of  supervision,  was  then  vested 
in  the  Town  council,  who  were  the  persons  authorized  on  the 
part  of  the  town  to  agree  upon  a  division  of  the  paupers  with 
the  authorities  on  the  part  of  the  parish. 

All  parts  of  the  Act  relating  to  the  support  of  the  poor — and 
the  fifth  section  certainly  does  relate  to  it — came  into  operation 
on  the  1st  December,  1886;  therefore,  on  that  day  the  Board  of 
supervision  as  constituted  by  the  25th  sec.  of  cap.  101  of  the 
Consol.  Statutes,  ceased  to  exist,  and  its  powers  and  authority  were 
vested  in  the  Town  council.  The  alleged  distribution  of  the 
paupers  made  by  the  Board  of  supervision  on  that  day  was 
therefore  entirely  unauthorized,  and  no  state  of  facts  existed 
which  would  give  the  Judge  of  the  County  Court  jurisdiction 
ta  make  any  order  in  the  matter  under  the  sixth  section  of  the 
Act 

Before  the  Judge  of  the  County  Court  can  acquire  any  juris- 
diction in  the  matter,  there  must  be  a  disagreement  about  the 
distribution  of  the  paupers  between  the  duly  authorised  officers 
of  the  town  and  parish  respectively ;  and,  in  my  opinion,  there 
never  has  been  any  such  disagreement.  Whatever  dispute 
there  was  between  the  parties,  was  not  about  the  division  or 
distribution  of  the  paupers,  but  about  the  right  of  the  Board 
of  supervision  to  interfere  in  the  matter  at  all ;  and  that  is  not 
a  question  which  the  Judge  of  the  County  Court  is  authorised 
to  decide. 

I  do  not  think  that  the  fact  of  the  counsel  for  the  parish 
authorities  having  admitted  before  the  Judge  that  a  dispute 
and  disagreement  had  arisen  between  the  town  and  parish  in 
reference  to  the  division  of  the  paupers,  and  that  they  would 
waive  any  objection  to  the  Judge's  jurisdiction,  ought  to  pre- 
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1887.        vail  in  this  case.     Such  admission  was  entirely  contrary  to  the 

/»  re        fact,  and  was,  moreover,  withdrawn  before  the  counsel  for  the 

'wooDswDicf  ^^^  could  be  in  any  way  prejudiced  by  it,  even  if  it  could 

—  have  been  available  in  a  case  where  the  Judge  clearly  had  no 

Alleo,  C.  J.  . 

jurisdiction ;  for  consent  cannot  give  jurisdiction. 

None  of  the  cases  cited  by  Mr.  ConneU  sustain  the  position 
for  which  he  contended.  In  Sarrison  v.  Wright  (1),  the  par- 
ties agreed  to  be  bound  by  the  decision  of  a  Judge  as  to  the 
owhership  of  property ;  and  though  the  order  was  bad  as  an 
order  under  the  Interpleader  Act,  for  not  showing  on  its  face 
that  it  was  made  by  consent,  it  was  sustained  on  the  ground 
that  the  parties  had  agreed  that  the  Judge  should  determine 
the  matter,  and  that  the  order  was  good  as  an  award  between 
them.  Though  the  order  was  defective  on  its  face,  it  was  in 
fact  made  by  consent  of  the  parties.  Here,  the  Judge  made 
no  order  because  of  the  objection  to  his  jurisdiction;  therefore 
it  cannot  be  said  that  the  parish  authorities  consented  that  he 
should  decide  the  matter ;  and  surely,  under  those  circumstances, 
this  Court  will  scarcely  direct  the  Judge  to  proceed  and  make 
an  order  in  a  matter  over  which  he  has  no  jurisdiction,  because 
the  parties  at  one  time  in  the  course  of  the  proceedings  admitted 
that  he  had  jurisdiction,  but  which  admission  was  withdrawn 
before  any  order  was  made  or  could  be  made.  If  th<>  parties 
could  be  bound  by  a  consent  in  such  a  case  as  this,  surely  it 
must  be  a  consent  extending  over  the  whole  of  the  hearing 
before  the  Judge,  and  the  Judge  must  have  acted  upon  the 
consent. 

In  ATidrewa  v.  Elliott  (2),  the  parties  to  an  action  consented 
verbally  to  try  issues  of  fact  before  a  Judge  without  a  jury : 
both  parties  appeared,  and  the  case  was  tried.  The  unsuccess- 
ful party  moved  for  a  new  trial  on  the  ground  that  the  Judge  had 
no  jurisdiction  to  try  the  case — the  Statute  17  &  18  Vic.  cap.  125, 
only  giving  jurisdiction  where  the  parties  consented  in  writing. 
But  the  Court  refused  a  new  trial,  holding  that  after  a  consent 
had  been  de  facto  given,  it  ought  not  to  be  open  to  either  side 
to  object  that  the  preliminaries  had  not  been  complied  with. 

In  that  case  the  Judge  had  a  general  jurisdiction  to  try 
suits.    Here,  the  Judge  had  no  jurisdiction  whatever  unless 

(])  13  M.  &  W.  81tf.  (2)  25  L.  J.,  9.  a  1 ;  6  E.  &  a  502^ 
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the  parties  interested  had  endeavored  to  agree  upon  the  dis-       ^^7' 
tribution  of  the  paupers,  and  had  been  unable  to  do  so— a  state        In  re 
of  facts  which,  I  think,  did  not  exist  when  application  was  w^dotock!' 
made  to  the  Judge.  — - 

In  Ringluvd  v.  Lovmdes  (I),  "  The  Public  Health  Act,  1848,"  ^"!1-.  ' 
provided  that  on  a  reference,  the  umpire  should  make  his 
award  within  twenty-one  days,  or  within  such  extended  time 
as  he  should  appoint.  An  umpire  appointed  under  the  Act 
did  not  make  an  award  within  twenty-one  days,  nor  extend 
the  time ;  but  appointed  a  day  for  the  reference,  when  both 
parties  attended— ^the  defendant  protesting  against  the  pro- 
ceedings—  the  umpire,  however,  proceeded,  and  both  par- 
ties went  into  their  respective  cases,  and  examined  wit- 
nesses. It  was  held  (reversing  the  judgment  of  the  Court  of  • 
Common  Pleas)  that  the  defendant  was  not  by  his  conduct 
before  the  umpire,  estopped  from  disputing  his  jurisdiction. 
Bramwell,  B.,  delivering  the  judgment  of  the  Court  (I  quote 
from  10  Jur.,  N.  S.  850)  said :  "  It  was  said  that  appearance 
by  the  defendant  and  his  going  into  his  case,  though  under 
protest,  amounted  to  consent,  and  thereby  gave  authority  to 
the  umpire ;  but  we  think  the  appearance  under  such  circum- 
stances gave  no  such  authority,  and  that  the  question  of 
waiver  does  not  arise." 

The  facts  of  the  present  case,  relied  on  as  amounting  to  an 
estoppel  on  the  part  of  the  parish  authorities  against  disputing 
the  jurisdiction  of  the  Judge,  are  infinitely  weaker  than  those 
existing  in  Rvngland  v.  Lowndes.  If  the  Judge  of  the  County 
Court,  after  the  objection  made  to  his  jurisdiction,  had  decided 
against  the  objection,  and  proceeded  with  the  hearing  of  the 
matter,  and  made  an  order  for  the  distribution  of  the  paupers 
— the  counsel  for  the  parish  taking  part  in  the  inquiry — the 
case  of  Ringlivnd  v.  Lowndes  would  be  an  authority  to  show 
that  such  conduct  would  not  have  estopped  them  from  after- 
wards objecting  that  the  Judge  had  no  jurisdiction  to  hear  the 
case.    But  they  are  not  driven  to  that  position. 

The  substantial  question  in  the  case  is,  whether  the  Board  of 
supervision  had  any  authority  to  act  on  the  1st  December, 
1886  ?    And,  for  the  reasons  stated,  I  think  they  had  not. 


(1)  83  L.  J.  G.  p.  837 ;  17  0.  a,  N.  S.  514. 
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1887.  I  am  therefore  of  opinion  that  the  application  cannot  be 

In  re       sustained,  and  that  the  rule  should  be  discharged. 
The  Town  of 
Woodstock.       Fraser  and  TuCK,  JJ.,  concurred. 

Aiien^j.  -•  Palmer,  J.  While  I  quite  agree  with  the  principle  laid 
down  by  the  learned  Chief  Justice,  that  no  mere  consent  of 
the  parties  would  put  the  County  Court  Judge  in  the  position 
contemplated  by  the  Act,  and  thereby  give  him  jurisdiction  to 
decide  the  matters  mentioned  in  the  6th  section,  I  cannot 
agree  that  such  a  disagreement  as  is  mentioned  in  the  said 
section  had  not  arisen  in  this  case ;  and  if  so,  he  would  have 
jurisdiction  and  should  have  heard  and  decided  as  that  section 
directs.  That  section  is  as  follows :  "  In  case  any  disagreement 
«  or  dispute  should  arise  between  the  said  Town  and  the  Parish 

of  Woodstock,  upon  such  division  or  dLstribution  of  the  paupers 
under  the  fifth  section  of  the  Act,  as  to  the  place  of  residence 
of  any  such  paupers,  such  dispute  or  diflference  shall  be  referred 
to  the  arbitrament  and  decision  of  the  Judge  of  the  County 
Court  for  the  County  of  Carleton  for  the  time  being,  whose 
decision  in  the  said  matter  or  matters  shall  be  final  and  con- 
clusive between  the  parties." 

From  this  it  is  apparent  that  all  that  is  required  to  give  the 
County  Court  Judge  jurisdiction  is,  that  there  should  be  a  dis- 
agreement between  the  town  and  the  parish  as  to  how  the 
paupers  should  be  distributed ;  and  while  it  is  true  that  the 
Act  points  out  the  mode  of  distribution,  and  the  parties  to 
make  it,  without  which  neither  party  need  to  agree  or  disagree, 
I  cannot  see  that  the  non-compliance  with  this  need  pre- 
vent them  agreeing  or  disagreeing,  so  long  as  both  parties  are 
represented  ;  and  I  think  when  the  town  on  the  one  hand,  and 
the  parish  on  the  other,  voluntarily  came  before  the  Judge  and 
admitted  that  they  had  disagreed  about  the  distribution  of  the 
paupers,  and  the  facts  were  sho.wn,  and  they  asked  him  to  decide 
between  them  in  the  terms  of  the  law,  he  had  authority  and  it 
was  his  duty  to  do  so, because  the  only  thing  by  that  section  made 
necessary,  viz.,  disagreement  between  them,  existed  and  was 
shown  to  exist. 

Wetmore  and  King,  JJ.,  not  having  heard  the  argument, 
took  no  part. 

Rv^e  discharged. 
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HAMMOND  V.  THE  CITIZENS  INSURANCE  COMPANY  OF        1886. 

CANADA.  "'AvgwA  gl. 

Fire  Inswrance — Misdescription  of  buildings  in  application — Mater- 
iality of- — Representation  or  warranty — Delay  in  filing  proof  of 
loss — WJien  delay  caused  by  company — Examination  of  insured 
—Effect  of  refusal  to  compromise^Keeping  gunpowder  on  prem- 
i»J» — Whether  policy  avoided  by — Where --projyerty  injured  vn 
another  Company — Recovery  of  pro  rata  amotmL 

A  policy  of  inftnrance  described  the  property  insured  as  a  two  story  frame 
building  with  shed  and  stable  attached,  situate,  etc.,  occupied  by  the  plain- 
tiff as  a  store  and  dwelling ;  and  a  stock  of  general  merchandise  contained  in 
the  said  building.  One  of  the  conditions  of  the  policy  stated  that  if  any 
person  should  insure  his  building  or  goods,  and  should  describe  them  other- 
wise than  as  they  really  were,  or  over- value  them  to  the  prejudice  of  the 
insurers,  or  should  misrepresent  or  omit  to  communicate  any  circumstance 
which  was  material  to  be  made  known  to  the  insurers  as  regards  the  risk 
itself,  or  surrounding  premises,  in  order  to  enable  them  to  judge  of  the  risk 
they  undertook,  the  insurance  should  be  of  no  effect  in  respect  of  the  prop- 
erty regarding  whicii  the  misrepresentation  or  omission  was  made ;  the  policy 
being  issued  on  the  representations  made  by  the  assured  in  his  application, 
which  w^  the  basis,  and  formed  a  component  part  of  the  policy. 

The  following  questions  were  asked  in  the  form  of  application  furnished  bv  the 
insurers  :  1.  What  is  the  building,  and  for  what  purpose  used  ?  2.  fs  the 
building  wholly  occupied  by  the  applicant,  and  if  so,  for  what  purpose  ?  The 
answer  to  the  firnt  question  was :  "A  two  story  frame  builoiuff  with  shed 
and  bam  attached."  To  the  second  question :  *'The  whole  of  tne  premises 
occupied  by  the  applicant  as  a  dwelling  and  store. "  A  diagram  accompanied 
the  application,  on  which  the  several  parts  of  the  property  were  marked 
respectively  ' '  dwelling  house,  *'  ' '  shed,  '^  and  < '  bam. "  The  bam  was  divided 
by  a  partition,  one  part  of  it  beinff  useid  as  a  stable  for  cattle ;  and  the  other 
part,  as  a  store-room  for  merchandise. 

Held,— That  the  statement  of  description  was  matter  of  representation  and  not 
warranty,  and  that  upon  the  verdict  for  plaintiff  it  must  be  assumed  that 
there  was  either  a  proper  description  or  no  misdescription  to  the  prejudice 
of  the  company. 

A  condition  of  a  policy  on  goods  declared  that  the  insured  would  not  be  liable 
for  loss  or  damage  occasioned  by  keeping  explosive  substances  in  quantity 
exceeding  the  allowance  by  local  laws,  or  the  storage  on  the  premises  of  gun- 
powder, glycerine,  etc.,  except  for  manufacturing  purposes,  and  then  only  in 
such  quantities  as  are  necessary  for  carrying  on  the  trade;  and  that  any 
excessive,  unnecessary  or  unusual  quantity  would  avoid  the  insurance.  The 
application  was  for  insurance  on  a  general  stock  of  goods  as  usualljr  kept  in 
a  country  store,  and  the  policy  was  on  a  stock  of  general  merchandise.  The 
quantity  of  gunpowder  in  the  store  did  not  exceed  15  or  18  pounds,  not  more 
tnan  would  ordinarily  be  found  in  a  stock  of  general  merchandise. 

Held,—T!hat  as  the  loss  was  not  occasioned  by  the  explosion  of  the  gunpowder, 
and  as  the  quantity  kept  was  not  excessive,  unnecessary  or  unusual  it  was 
not  within  the  exception  of  the  policy. 

Where  a  policy  required  that  persons  sustaining  loss  should  forthwith  give 
notice  thereof  to  the  company,  and  apply  for  its  blank  forms,  and  execute 
and  file  the  proof  of  claim,  within  15  days  after  the  fire ;  and  the  plaintiff 

gave  notice  to  the  insurers'  agent  and  applied  for  blanks  within  the  time^ 
ut  did  not  receive  the  blanks  till  after  the  15  days  had  expired ;    Heldf— 
"Plat  the  insurers  having  by  their  neglect  prevented  the  plaintiff  from  obtain? 
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1886.  inff  the  blank  forms  and  oompleiing  the  claim  within  the  15  days,  ooold  not 

■ take  advantage  of  hia  failure. 

"^^^  A  policy  stipulated  that  the  assured,  if  required,  should  produce  his  books  of 

Ths  ciriTXKs      <^<^^^°^  ^o'  examination  at  office  of  the  company,  and  submit  to  ezamina- 
In8l  Co  ******  ^y  *^^  *g«'it»  *>id  answer  all  questions  relating  to  the  loss.    A  fire 

took  place  in  August,  and  a  few  days  afterwards  an  agent  of  the  insurers 
examined  the  plaintiff's  books  and  invoices  of  his  ffoods.  In  October  follow- 
ing the  M^ent  offered  to  compromise  without  prejudice  and  pa^  a  certain  sum, 
stating  that  if  the  offer  was  not  accepted  within  ten  days  it  must  be  con- 
sidered as  withdrawn.  The  plaintiff  did  not  answer  this  offer ;  and  in  Janu- 
ary his  attorney  wrote  to  detendants'  agent  that  if  the  claim  was  n6t  paid 
within  a  certain  time  a  suit  would  be  commenced ;  upon  receipt  of  which 
letter  the  agent  notified  the  plaintiff  to  attend  with  his  books,  etc.,  and 
underffo  an  examination,  either  at  the  head  office  of  the  insurers  at  Montreal, 
or  at  the  agent's  office  at  St.  John — of  which  the  plaintiff  took  no  notice,  and 
commenced  the  suit.  The  policy  issued  from  an  office  of  the  company  at 
Fredericton  which  was  nearer  the  residence  of  the  assured  than  was  St.  John 
or  Montreal. 

Held, — That  a  claim  for  the  plaintiff  to  attend  with  his  books  for  examination 
must  be  made  within  a  reasonable  time,  and  at  a  reasonable  place ;  and  that 
the  Fredericton  office  of  the  company  being  more  convenient  to  the  assured, 
he  could  not  be  required  to  attend  at  Montreal  or  St.  John ;  and  that  under 
the  circumstances  the  request  was  too  late. 

Where  a  condition  of  a  policy  issued  by  defendants  provided  that  in  case  of 
any  other  current  insurance  upon  the  property  insured  whether  valid  or  not 
it  should  as  between  the  insured  and  the  company  be  considered  as  contribut- 
ing insurance  for  the  full  amount  of  soch  insurance  and  liable  as  such  to  pay 
pro  rata  any  loss  total  or  partial  in  the  property  insured — there  being 
insurance  on  the  property  by  another  company  and  the  loss  not  amounting  to 
the  total  insurance : 

Held, — That  this  condition  applied  whether  insurance  was  recovered  from  the 
other  company  or  not»  so  long  as  the  insurance  once  attached. 

This  was  an  action  on  a  policy  of  fire  insurance ;  tried  before 
His  Honor  Mr.  Justice  King  at  the  Madawaska  Circuit  in 
September.  1884.  Verdict  for  the  plaintiff  for  $2,724.83,  with 
leave  reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  or 
for  reduction  of  damages — ^the  question  of  damages  to  be  for  the 
Court)  and  the  Court  having  power  to  draw  inferences  of  fact. 

The  material  facts  are  sufficiently  set  forth  in  the  judgment 
of  the  Court. 

October  28  and  2(>,1884.  I.  AUen  Jack  moved  for  a  nonsuit, or, 
failing  that,  for  a  new  trial  or  for  reduction  of  damages.  1.  The 
policy  of  insurance  was  based  upon  an  application  which  con- 
tained a  warranty  on  the  part  of  the  plaintiff  that  such  applica- 
tion was  a  true  statement  of  all  the  facts  relating  to  the  descrip- 
tion of  the  premises  and  property  to  be  insured.  The  evidence 
showsthatthe  premises  were  mis-described.  They  were  described 
as  a  two  story  building  with  shed  and  barn  attached,  and  there 
was  no  distribution  of  the  amount  of  insurance  upon  the  several 
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portions.  By  the  terms  of  the  warranty  that  portion  called  a  ^^^' 
bam  or  stable  could  only  be  used  as  a  barn  or  stable,  whereas  it  Hammond 
appears  that  it  was  partially  used  as  a  warehouse  for  the  stor-  j^^^  CmzBics 
age  of  merchandise.  Such  use  was  a  clear  breach  of  the  Ins.  Co. 
warranty.  [Palmer,  J.  I  could  scarcely  imagine  a  more 
correct  description,  although  a  small  portion  was  stored  with 
other  goods.]  The  keeping  of  inflammable  articles  with  the 
hay  in  the  bam  increased  the  risk.  [Fraser,  J.  Was  not  the 
object  of  the  question  solely  to  ascertain  the  character  of  the 
building  ?]  Not  only  the  character  of  the  building  was  to  be 
given,  but  the  purpose  for  which  it  was  used.  Here,  the  truth 
was  partially  concealed.  As  a  matter  of  law  in  consequence  of 
its  use  as  a  store,  it  could  not  be  properly  called  a  barn. 
Where  insurance  is  upon  a  gi'oup  of  buildings,  each  building 
being  designated  by  a  specific  name  implying  the  purpose  for 
which  it  is  used,  an  interchange  of  the  mode  of  using  the  various 
buildings,  would  invalidate  the  policy.  2.  The  defendants  are 
not  liable  under  the  policy,  in  consequence  of  the  keeping  by 
the  plaintiff,  in  the  insured  buildings,  of  gunpowder,  contrary 
to  the  sixth  condition  contained  in  the  policy.*  [Palmer,  J. 
Is  the  keeping  of  gunpowder  a  breach  of  the  condition,  if  the 
loss  is  not  occasioned  thereby  ?]  I  think  it  is.  [Kino,  J.  Is 
it  not  the  keeping  of  an  excessive  quantity,  and  not  the  mere 
keeping  of  gunpowder,  that  will  void  the  insurance  ?]  The 
wording  of  the  clause  will  bear  the  construction  that  the  fact 
of  keeping  gunpowder  on  the  premises  will  void  the  policy. 
3.  The  preliminary  proofs  were  insufficient  They  were  not 
filed  within  fifteen  days  after  the  loss.  Neither  the  fact  that 
the  agent  of  the  company  instructed  plaintiff  to  send  to  Mon- 
^  treal  for  the  blank  claim  forms,  nor  the  delay  of  the  company 
^  in  forwarding  them,  can  be  construed  as  a  waiver  of  the  require- 
ment of  the  ninth  condition.  Again,  a  properly  certified  copy 
of  the  descriptive  portion  of  the  policy  of  the  British  America 
Company  was  not  attached.  A  sworn  statement  that  what 
was  attached  to  his  daim  form  was  a  copy,  is  not  sufficient 

*Th6  sixth  condition  wm  as  follows  :>-"&  ExemptlonsL— This  oompanv  will  not  be  lUbls  for 
loss  or  dunsgo  occasioned  by:  *  *  &  The  keeping  of  explosive  substances  in  quantities  exceeding 
the  allowance  by  local  or  civil  laws ;  *  *  or  the  stoxvge  in  or  on  the  premises  of  gunpowder, 
nitro-glyoerine,  etc,  except  where  such  are  used  in  manutectures,  and  tnen  only  in  sucn  quan- 
tities as  shall  be  deemed  necessaxy  to  the  carxylng  on  of  such  trade,  and  as  customaiy  thereto, 
any  excessive,  unnecesMry  or  onwual  quantity  will  void  the  infuranoe  hereunder." 
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^886.  He  should  have  gone  further  and  either  given  a  copy  certified 
Hammond  by  a  person,  other  than  the  assured,  or  shown  the  ground  of 
The  CmzKsn  ^^  knowledge  that  what  he  did  attach  was  a  copy.  Again, 
Iks.  Co.  among  the  blank  forms  required  to  be  executed  and  filed,  b  a 
certificate  to  be  filled  in  by  some  official ''  residing  most  con- 
tiguous to  the  property  "  of  the  plaintiff.  Having  selected  a 
Justice  of  the  Peace  as  the  official  to  make  the  certificate,  the 
plaintiff  was  precluded  from  selecting  any  Justice,  except  the 
one  most  contiguous  to  the  property.  It  appeared  that  two 
Justices  resided  nearer  than  the  one  who  signed  the  certificate. 
4.  That  after  preliminary  proofs  were  put  in,  Mr.  Cory,  the 
adjuster  for  the  defendants,  called  upon  plaintiff  under  the 
ninth  condition  of  the  policy  to  supply  particulars  of  loss, 
which  being  refused,  was  followed  by  written  notice  that 
further  examination  would  be  necessary  unless  an  offer  of  a 
certain  sum  by  way  of  compromise  was  accepted.  The  plain- 
tiff made  no  reply  to  this  notice  and  was  again  required  by 
defendant  to  produce  his  books,  etc.,  at  the  head  office,  Mon- 
treal, or  at  Cory's  office,  St.  John,  and  submit  to  examination. 
This  he  refused  to  do.  [Fraser,  J.  Do  not  the  words  "  office 
of  the  company ''  as  used  in  the  ninth  condition,  refer  to  the 
office  issuing  the  policy,  for  the  examination  is  to  be  held  by 
the  "  agent  or  representative  of  the  company  ?"]  The  defend- 
ants are  a  corporation,  and  even  if  the  examination  was  held 
at  the  head  office,  it  would  be  conducted  by  an  agent  or  attor- 
ney. [Palmer,  J.,  refers  to  Bowea  v.  The  Natixmal  Insurance 
Co.  (1).]  If  notice  contained  a  requirement  that  plaintiff  should 
do  more  than  the  policy  required,  that  would  not  relieve  him 
from  doing  what  they  had  a  right  to  require  him  to  do ;  and 
only  the  head  office  of  the  company  is  recognized  by  the  policy  S^ 
as  the  place  of  the  examination. 

As  to  excessive  damages :  There  was  a  policy  for  $2,500  in 
British  America  Company.  For  purpose  of  contribution  as 
between  parties  he  is  estopped  whether  he  recovers  in  the 
other  insurance  company  or  not  The  policy  issued  by  the 
defendants  being  for  $2,000,  they  are  at  most  only  required  to 
pay  four-ninths  of  $4,500 — or  really  four-ninths  of  $2,881.98, 
the  appraised  loss — and  not  the  whole  amount,  even  if  the 
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other  company  is  found  not  liable.  As  between  the  defendants        ^8^^- 
and  insured  it  must  be  considered  as  if  the  other  company  had     Hammond 
paid.    There  must  also  be  a  reduction  for  the  value  of  the  patent  xhk  (Stizsns 
medicines  which  were  held  on  commission ;  also  for  the  value  of      ^^  Co. 
the  fixtures  which  under  the  15th  condition  were  not  covered. 
Again,  the  goods  in  the  "  barn  "  are  not  covered  by  the  policy. 
The  goods  insured  are  referred  to  as  those  in  the  '*  building " 
and  are  therefore  entirely  confined  to  the  store  and  dwelling.  The 
application  and  policy  give  a  construction  to  the  word  "  build- 
ing."   The  warehouse  or  barn  is  entirely  distinct  from  either 
the  shed  or  stable.    The  fact  that  hay  was  there  is  a  very 
material  fact.     If  the  warranty  as  to  the  barn  Ls  bad  the 
whole  contract  is  bad.    Flanders  on  Insurance,  241,  259,  2G3; 
The  Hastings  Mutual  Insfiirance  Co,  v.  Shannon  (1);   Tlie 
Gore  District  Mutual  Insurance  Co.  v.  Samo  (2) ;  Morgan  v. 
Bimie  (3) ;  Milner  v.  Fidd  (4) ;  Clarke  v.  Watson  (5). 

E.  L.  WetmorCy  Q.  C,  contra.  Describing  the  building  as 
''bam"  or  "stable"  is  sufficient,  and  the  company  could  not 
have  been  misled.  There  is  not  a  warranty  that  the  building 
is  entirely  used  as  a  bam.  [Fraser,  J.  Must  not  that  be 
implied?]  I  submit  not.  This  bam  was  used  as  bams  are 
generally  used — ^not  only  as  a  stable  but  as  a  store-room.  As 
a  reply  to  the  general  question  for  what  purpose  the  premises 
are  occupied,  the  plaintiff  answers  truthfully  that  it  is  occupied 
as  a  store  and  dwelling.  The  risk  was  not  increased  by  the 
using  as  a  store-house.  He  does  not  limit  the  dwelling  or 
store  to  any  one  of  the  buildings  given  in  the  description. 
[Fraser,  J.  The  distinct  question  of  the  application,  ''For  what 
purpose  is  the  building  used  ?"  shows  that  it  was  not  intended 
that  any  occupancy  should  be  implied  from  the  description  of 
the  building.]  As  to  materiality  of  description,  see  Angell  on 
Insurance,  sec  98;  Wood  on  Insurance,  p.  405  j  Dobson  v. 
Sotheby  (6). 

As  to  gunpowder  on  premises :  Stock  described  as  "  mer- 
chandize generally  kept  in  a  country  store  "  would  embrace  a 
larger  quantity  of  powder  than  was  proved  to  have  been  kept  by 
plaintiff*.    The  keeping  of  powder  did  not  occasion  the  loss, 

(1)  S  Cui.  a  C.  R.  894.  (8)  0  Bior.  872.  (5)  18  a  &,  N.  &  278. 

(S)IUd,  iU.  (4)6£3L^82a  (8)  M.  AM.  9a 
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1886.  therefore  this  does  not  come  within  the  policy.  The  Court 
Hammohd  should  construe  the  condition  against  the  company,  as  it  is  at 
The  OtnzBKs  ™^*'  ambiguous.  I  contend  ako  there  was  no  "  storage  "  as  it 
Ivs.  Co.      was  kept  for  retail  sale.    Wood  on  Insurance,  149. 

As  to  putting  in  proof  of  claim :  FlaintiflT  applied  for  proofs 
within  15  days,  to  Cory,  and  under  Cory's  instruction  tele- 
graphed to  head  office  for  them.  This  he  was  compelled  to  do 
a  second  time  before  he  received  them.  [Palmer,  J.  Does  it 
appear  that  the  not  forwarding  of  the  proofs  invalidates  the 
policy  ?]  It  does  not — it  only  suspends  the  remedy.  Time 
would  not  run  against  the  plaintiff  so  long  as  he  was  prevented 
from  filing  by  the  acts  of  the  company.  Hutchinson  v.  Niagara 
Mv4;ual  Fire  Ins,  Co.  (1). 

After  60  days  from  arbitration  or  proof  of  claims  put  in, 
further  examination  cannot  be  required.  The  right  of  action 
accrued  in  60  days  after  appraisement  placed  in  the  hands  of 
the  agent.  He  could  not  suspend  that  right  of  action  by  the 
notice.  Again,  I  submit  the  notice  is  not  according  to  the 
ninth  condition.  The  Court  will  not  construe  the  ''office" 
mentioned  in  the  clause  as  the  head  office  at  Montreal. 
Besides  the  notice  was  in  the  alternative.  He  had  no  right  to 
require  plaintiff  to  attend  at  any  other  place  than  is  pro- 
vided in  the  ninth  clause.  [Palmer,  J.  It  is  left  to  the 
option  of  the  plaintiff.]  It  is  not  strictly  a  notice  under 
the  terms  of  the  policy.  It  neither  means  the  head  office 
nor  the  office  of  the  adjuster,  but  the  office  whence  the 
policy  issues  and  to  that  office  only  can  the  party  be 
required  to  go.  [EiNQ,  J.  Suppose  the  office  from  which  the 
policy  issued  was  done  away  with  ?]  The  construction  to  be 
given  must  relate  to  the  time  of  i<«uing  of  the  policy, 

As  to  excessive  damages:  The  application  does  not  state 
where  the  merchandize  is — policy  regards  the  whole  as  one 
building.  By  reading  the  policy  with  the  application — and 
they  together  form  the  contract — ^the  use  of  the  word  is  shown 
to  be  general,  referring  to  all  the  buildings  insured.  It  is  a 
question  for  the  jury  as  to  what  are  and  what  are  not  fixtures. 
The  shelves  were  built  in  as  part  of  the  store. 

Wddon,  Q.  C,  in  reply. 
Cwr.  adv.  vuU. 

0)  89  U.  a,  Q.  B.,  488. 
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The  judgment  of  the  Court  (Wetmore,  Palmer,  King  and        ^8^6. 
Fraser,  JJ.),  was  now  delivered  by  Hammond 

V, 

Thr  Oitizkns 

King,  J.  The  policy  in  this  case  was  for  "  $1,000  (in  addition  i^fg.  co. 
to  $1,000  in  the  British  American)  on  the  two  story  frame  and 
shingle  roof  building  with  shed  and  stable  attached,  situate 
detached  on  the  east  side  of  the  great  road,  Parish  of  St.  Leon- 
ards, County  of  Madaw&ska,  N.  B.,  occupied  by  the  insured  as 
a  store  and  dwelling ;  and  $2,000  (in  addition  to  $2,500  in  the 
British  American)  on  stock  of  general  merchandise  contained 
in  said  building." 

By  the  first  of  the  printed  conditions  it  is  stipulated  that 
"  if  any  person  shall  insure  his  building  or  goods,  and  shall 
cause  the  same  to  be  described  otherwise  than  as  they  really 
are,  or  over  value  the  same  to  the  prejudice  of  the  company,  or 
shall  misrepresent  or  omit  to  communicate  any  circumstance 
which  is  material  to  be  made  known  to  the  company  as 
regards  the  risk  itself  or  surrounding  premises,  in  order  to 
enable  them  to  judge  of  the  risk  they  undertake,  such  insur- 
ance shall  be  of  no  force  or  effect  in  respect  to  the  property  in 
regard  to  which  the  misrepresentation  or  omission  is  made ; 
this  policy  being  strictly  issued  on  the  representations  made  by 
the  assured,  or  contained  in  his  application,  which  is  the  basis, 
and  forms  a  component  part  hereof." 

In  the  application  for  insurance,  to  the  question :  "  What 
is  the  building  and  for  what  purpose  used  ? "  the  plaintiff 
answered  :  ''  A  two  story  frame  building  with  shed  and  bam 
attached/'  It  is  apparent  that  so  much  of  the  question  as  re- 
lates to  the  purpose  for  which  the  building  was  used  was  not 
answered,  but  the  answer  to  the  next  question  supplies  the 
information.  That  question  was:  "Is  the  building  wholly 
occupied  by  the  applicant,  and  if  so,  for  what  purpose  ?" 
The  answer  to  this  was :  "  The  whole  of  the  premises  occupied 
by  the  applicant  as  a  dwelling  and  a  store."  A  diagram  accom- 
panied the  application,  and  the  several  parts  of  the  premises 
were  marked  respectively,  "dwelling  house,"  "shed"  and 
"  barn." 

The  part  called  a  " bam "  in  the  application  and  a  "stable " 
in  the  policy  was  connected  with  the  main  building  by  an 


Digitized  by 


Google 


378  KEW  BRUNSWICK  REPOBtS.  [vOL. 

i886.        enclosed  shed.    It  was  30x40  feet  and  divided  into  two  parts 

Hammond    by  a  partition,  one  part  being  lGx30  feet  and  the  other  24x30 

The  CmzKNs  ^^^*    ^^^  P^^^  16x30  was  used  as  a  stable  for  cattle,  and  the 

Iks.  Co.      part  2i«x30  as  a  store  room  for  merchandise.    The  entire  upper 

part  was  used  as  a  hay  loft.    Such  was  the  use  of  what  was 

called  a  ''  barn  "  or  "  stable/'  both  at  the  time  of  the  application 

for  insurance  and  at  the  time  of  the  fire. 

The  defendants  contend  that  this  building  was  misdescribed 
when  it  was  called  a  bam ;  that  the  proper  designation  was,  a 
b^rn  and  a  storehouse ;  or,  at  all  events,  that  the  use  of  a  por- 
tion of  it  as  a  storehouse  should  have  been  stated. 

As  a  verdict  for  plaintiff  was  entered  by  consent,  subject  to 
leave  reserved  to  enter  a  nonsuit,  it  is  to  be  assumed  that  all 
questions  of  fact  upon  which  there  is  evidence  sufficient  to 
justify  a  finding,  are  found  favorably  for  the  plaintiff. 

When  the  condition  declares  that,  "  if  any  person  shall  insure 
his  building  or  goods,  and  shall  cause  the  same  to  be  described 
otherwise  than  as  they  really  are,  or  overvalue  the  same  to 
the  prejudice  of  the  company  ♦  ♦  *  such  insurance  shall 
be  of  no  force  or  effect,"  etc.,  it  may  be  doubtful  whether  the 
words  "  to  the  prejudice  of  the  company,"  do  not  apply  to  and 
limit  the  words,  "  described  otherwise  than  as  they  really  are," 
as  well  as  the  words  "  overvalue  the  same."  The  non-repe- 
tition of  the  word  "  shall "  before  the  word  "  overvalue  "  tends  to 
shew  that  the  whole  is  one  clause.  Inasmuch  also  as  by  the 
latter  part  of  the  condition,  misrepresentations  or  omissions  as 
to  the  risk  itself  or  surrounding  circumstances  only  operate  to 
avoid  the  policy  where  they  are  material,  it  seems  reasonable  to 
conclude  that  the  words  "to  the  prejudice  of  the  company," 
are  intended  to  qualify  matter  of  misdescription  as  well  as  of 
overvaluation.  And  the  language  being  ambiguous  it  is  to  be 
construed  most  strongly  against  the  party  using  it  But,  fur- 
ther, I  think  that  the  condition  taken  as  a  whole  shews  that 
misdescription,overvaluations,misrepre8entations  and  omissions 
are  treated  as  matters  of  representation,  and  not  as  matters 
of  warranty,  for  it  is  said  with  regard  to  the  whole  of  them, 
and  of  one  no  more  than  the  other,  that  they  render  the  insur- 
ance of  no  force  or  effect  in  respect  to  the  property  ''  in  regard 
to  which  the  misrepresentation  or  omission  is  made;"  and  in 
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the  last  clause  of  the  condition  they  are  all  referred  to  as  i-ep-       ^^^' 
resentations  :  "  This  policy  being  strictly  issued  on  the  repre-     Hammond 
sentations  made  by  the  assured,  or  contained  in  the  application  rp^^.  Citizens 
which  is  the  basis,  and  forms  a  component  part  hereof."  l^s-  Co. 

Although  the  application  be  referred  to  in  such  terms  as  to 
import  it  into  the  contract,  if  its  statements  be  also  referred  to 
as  representations,  they  will  have  that  character.  Hangldon  v. 
Manufacturers*  Mutual  Fire  Ins.  (7o.(l).  May  on  Insurance,  192. 

If  it  be  doubtful  from  the  words  of  a  policy  whether  certain 
statements  made  by  the  applicant  relative  to  the  subject  of  in- 
surance are  to  be  regarded  as  warranties  or  as  representations, 
they  will  be  regarded  as  the  latter.  Flanders  on  Insurance  p. 
249,  and  cases  therein  cited. 

Where  there  is  any  room  for  construction,  the  leaning  of  all 
courts  is  to  hold  stipulations  to  be  representations  rather  than 
warranties.    Daniels  v.  Hudson  River  Fire  Ins,  Co,  (2). 

If  there  is  any  doubt  or  question  whether  a  stipulation  is  a 
warranty  or  a  representation,  it  will  be  held  to  have  the  force 
only  of  a  representation.     Wheeler  v.  Hardisty  (3). 

Then  as  to  the  description, — whether  it  covers  or  fairly  des- 
cribes the  property  intended  to  be  insured  is  a  matter  of  fact 
for  a  jury  to  determine,  and  the  terms  of  the  policy  are  to  bo 
reasonably  construed  with  reference  to  the  whole  subject- 
matter.    Flanders  p.  260. 

The  word  "  bam  "  may  probably  fairly  enough  describe  the 
character  of  a  building  which  was  occupied  as  largely  as  this 
was,  as  a  barn ;  and  as  to  the  other  purposes  for  which  it  was 
used,  the  application  stated  that  the  whole  of  the  premises  was 
occupied  as  a  dwelling  and  a  store,  which  would  include  pur- 
poses incidental  to  their  use  as  a  dwelling  and  a  store.  If  the 
bam  had  been  entirely  used  as  a  storehouse,  could  it  be  said 
that  it  was  not  used  for  a  purpose  within  the  policy  ?  and  in 
such  case  would  the  description  of  it  as  a  barn  be  a  material 
misdescription  ?  It  may  fairly  be  assumed  upon  the  verdict 
that  there  was  either  a  proper  description,  or  that  there  was  no 
misdescription  to  the  prejudice  of  the  company,  and  no  mis- 
representation or  omission  of  any  circumstance  material  to  be 
made  known  to  the  company  in  order  to  enable  them  to  judge 
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1886.  of  the  risk  they  were  asked  to  undertake  in  insuring  the  build- 
Hammond  ings.  In  addition  to  what  has  been  said  as  to  the  condition,  I 
The  ^nzENfl  ^^7  ^^Y  ^^^^  what  is  really  complained  of  is  rather  a  matter  of 
Ins.  Ck).      omission  than  of  misdescription. 

In  the  case  of  In  re  Universal  Non- Tariff  Fire  Insur- 
ance Company  (1),  a  condition  of  the  policy  was,  that 
any  material  misdescription  of  the  property  should  render  the 
policy  void.  The  buildings  were  described  as  built  of  brick  and 
slated,  but  it  turned  out  that  one  of  the  buildings  was  not 
roofed  with  slate  but  with  tarred  felt.  Held,  that  the  mis- 
description was  immaterial  and  not  sufficient  to  vitiate  the 
policy.  Malins,  V.  C,  cited  with  approval  the  following  from 
Smith's  Mercantile  Law :  "  If  the  description  of  the  property  be 
substantially  correct,  and  a  more  accurate  statement  would  not 
have  varied  the  premium,  the  error  is  not  material.*' 

The  objection  on  the  ground  of  alleged  overvaluation  was 
abandoned  on  the  argument. 

The  next  objection  is  that  gunpowder  was  kept  on  the  pre- 
mises, contrary,  as  contended,  to  the  sixth  condition.  The 
policy  was  upon  a  stock  of  general  merchandise,and  the  applica- 
tion was  for  a  general  stock  of  goods  as  usually  kept  in  a  country 
store.  It  was  contended  for  the  plaintiff  that  if  (as  the  evi- 
dence showed  to  be  the  case)  the  quantity  of  gunpowder  was 
no  more  than  would  ordinarily  be  found  in  a  stock  of  general 
merchandize,  this  would  be  an  exception  out  of  the  general 
printed  condition.  And,  indeed,  if  there  were  a  clear  repug- 
nancy between  the  specific  undertaking  and  one  of  the  printed 
clauses,  the  former  would  prevail.  See  Moore  v.  Harris  (2). 
In  Coster  v.  Phoenix  Insurance  Co.  (3),  Washington,  J.,  said : 
"  If  the  written  clause  varies  from  the  printed,  it  is  evidence  of 
a  special  contract  made  in  that  particular  case  different  from 
the  usual  contract  of  insurance,  and  it  must  necessarily  be 
considered  as  the  real  agreement  of  the  parties.  If  the  written 
and  the  printed  clauses  can  be  reconciled  by  any  fair  construc- 
tion it  ought  to  be  done  ;  if  they  cannot,  the  former  must  pre- 
vail." And  the  judgment  of  the  Judicial  Committee  in  Moore 
V.  Harris  (supra),  is  substantially  to  the  same  effect 

"  A  policy  on  goods  such  as  are  usually  kept  in  a  country 

a)L.R»Wfiq.«6.  (2)  1  App.  Om.  81&  (8)2Wafh.aa67[ 
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store,  includes  spirits  of  turpentine  and  gunpowder,  the  evi-        ^886. 
dence  in  the  particular  case  showing  that  these  articles  are    Hammokb 
usually    kept   in    country    stores.     Consequently,   they    are  xh^  cmzKNa 
brought  within  the  description  of  the  policy  and  covered  by  it,      I»s.  Co. 
notwithstanding  a  printed  clause  prohibits  their  being  kept." 
Flanders  on  Insurance  p.  93,  citing  Findar  v.  King* 8  County 
Ins.  Co,  (1).     Here  the  policy  states  that  the  insurance  is  on  a 
general  stock  of  merchandise,  and  it  is  only  in  the  application 
that  the  reference  is  to  such  goods  as  are  usually  kept  in  a 
countr)'  store.    The  learned  counsel  for  plaintiff  also  referred 
to  the  use  of  the  words  "  storage  of  gunpowder."  as  not  appli- 
cable to  the  keeping  of  a  small  quantity  for  retail  trade.     The 
quantity  kept  by  the  plaintiff  was  fifteen  or  eighteen  pounds. 

It  seems  to  me  that  the  part  of  the  sixth  condition  which 
relates  to  gunpowder  is  so  worded  that  it  is  difficult  to  be 
sure  what  is  meant  by  it.  The  condition  begins  by  stating 
that :  ^*  This  company  will  not  be  liable  for  lo&s  or  damage 
occasioned  by,"  and  then  goes  on  to  classify  under  eight  heads 
the  different  causes  or  occasions  of  such  loss  or  damage  in  re- 
spect of  which  the  company  is  to  be  exempted  from  liability. 
'  Of  the  eight  heads  or  classes,  seven  of  them  are  clearly  cases 
where  the  loss  or  damage  is  occasioned  by  the  particulars  re- 
ferred to.  The  fifth  relates  to  the  keeping  of  explosives,  stor- 
age of  gunpowder,  &c.  In  some  ways  this,  like  the  four  clauses 
preceding  it  and  the  three  following  it,  seems  to  be  governed 
by  the  opening  words  of  the  condition  already  referred  to  ;  and 
when  what  precedes  and  what  follows  are  so  governed,  it 
seems  difficult  to  resist  the  conclusion  that  this  also  is  governed 
by  the  same  words;  at  the  same  time  there  are  words  in  the  clause 
that  seem  to  point  to  the  avoidance  of  the  policy  by  the  keep- 
ing of  the  articles  referred  to  in  the  5th  clause.  Upon  the 
whole,  where  the  condition  is  so  ungrammatically  and  inexpli- 
cably worded,  I  do  not  think  that  the  company  is  entitled  to 
go  outside  of  what,  upon  the  face,  and  looking  at  the  stmcture  of 
the  con(htion  as  a  whole,  seems  to  be  its  meaning.  I,  there- 
fore, think  it  is  to  be  read  as  follows:  "This  company  will 
not  be  liable  for  loss  or  damage  occasioned  by  .  *     *     ♦     the 

— —  (1)  36  N.  Y.  048, 
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^^^'       keeping  of  explosives,      *      *      *      or  the  storage  of  gun- 
Hammond    powder." 
The  Cozens      ^  ^^^  ^^^  ^^^^  ^^  ^^^  ^^  occasioned,  the  objection  to  plain- 
Ins.  Co.      tiff 's  recovery  on  this  ground  fails. 

The  next  objection  was  that  the  preliminary  proofs  were  not 
filed  within  fifteen  days  from  the  occurrence  of  the  fire.  The 
9th  condition  requires  that,  "  all  persons  insured  by  the  com- 
pany and  sustaining  loss  or  damage  by  fire  are  forthwith  to 
give  notice  thereof  to  the  company  and  apply  for  its  blank 
claim  forms,  which  must  be  executed  and  filed  within  fifteen 
days  from  occurrence  of  fire."  The  fire  took  place  on  the  12th 
August.  The  plaintiff  forthwith  gave  notice  of  the  loss.  On 
22nd  August,  Mr.  Cory,  the  special  agent  and  adjuster  of  the 
British  America  and  the  Citizens  Insurance  Companies,  went 
to  see  the  plaintiff  in  reference  to  the  loss,  and  plaintiff  asked 
him  for  blank  proofs  of  claim.  Cory  gave  him  the  British 
American  blank  proof,  and  told  him  to  telegraph  to  the  Citizens 
Company  at  Montreal  for  their  blank  proof  of  claim.  The 
plaintiff  then  upon  the  same  day  telegraphed  the  company  that 
his  property  was  burned  on  the  12th  inst.  and  requested  them 
to  send  blank  claim  paper  immediately.  He  received  no  reply 
and  on  September  1st  telegraphed:  "Why  don't  you  send 
blank  asked  for  ?"  After  this  the  company  forw;arded  the 
blank  proof,  and  plaintiff  made  and  filed  his  claim.  It  was 
suggested  that  the  failure  to  furnish  the  proof  within  the  time 
simply  suspends  the  remedy  until  it  is  done;  but  the  condition 
in  question  provides  that :  "  until  all  and  every  of  the  fore- 
going conditions  (i.  c,  the  conditions  of  proof  comprised  .in  such 
9th  condition)  have  been  fulfilled  by  the  insured,  the  loss  shall 
not  be  deemed  payable,  nor  shall  the  insured  have  any  action  or 
remedy  for  the  recovery  of  the  amount  thereof." 

In  Moore  v.  Ham^is  (1),  the  Judicial  Committee  say  :  "  In  a 
recent  appeal  before  this  tribunal  from  the  Court  of  Queen's 
Bench  in  Canada  (Whyte  v.  Western  Assurance  Co.)  in  which 
a  question  arose  whether  the  period  of  thirty  days  for  sending 
in  proofs  of  the  claim  was  a  material  part  of  the  condition, 
Lord  Justice  Mellish,  in  delivering  the  opinion  of  the  com- 
mittee, observed  :  '  It  was  said  that  although  it  was  a  condition 

""""^  (1)  1  App.  Gas.  890,  ^ 
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precedent  that  the  proof  should  be  sent  in,  yet  the  period  of        ^^^' 
thirty  days  was  not  material ;  but  if  that  were  so,  then  there    Hammond 
would  be  no  time  at  all  appointed  within  which  the  proofs  were  ^^^  cinzaxa 
to  be  sent  in,  and  the  assured  might  wait  one  or  more  years     ^»'  Co* 
liefore  he  sent  in  his  proof  and  still  be  entitled  to  recover, 
which  would  anpear  to  be  entirely  contrary  to  the  true  mean- 
ing of  the  condition/  "     Subject  to  the  limitation  of  the  time 
for  commencing  the  action  to  twelve  months,  the  same  remarks 
might  be  made  as  to  the  fifteen  days  in  which,  by  the  condi- 
tion of  this  policy,  the  proof  is  to  be  put  in. 

But  as  the  blank  forms  were  to  be  supplied  by  the  com- 
pany, it  would  be  their  duty  to  have  them  where  they  could  be 
most  readily  obtained,and  that  would  ordinarily  be  at  the  agency 
where  the  policy  was  issued,  in  this  case  Fredericton ;  and  as 
Mr.  Cory  instructed  plaintiff  to  telegraph  to  Montreal  for 
them,  it  may  reasonably  be  assumed  that  they  could  not  be  got 
at  a  nearer  place,  and  so  the  company  cannot  take  advantage 
of  the  plaintiff's  failure  to  file  his  proof  within  the  fifteen  days, 
when  they  prevented  him  from  doing  so  -by  their  failure  to 
have  the  blank  forms  readily  accessible,  and  by  their  failure  to 
respond  to  the  request  made  in  his  telegram  of  22nd  August. 

It  does  not  speak  very  well  for  the  company  that  when  they 
did  send  the  papers  after  his  second  message,  they  should  have 
added  that  they  did  not  thereby  waive  performance  of  the 
condition. 

The  objection  that  the  descriptive  portion  of  the  British 
American  policy  was  not  certified  in  the  preliminary  proof  was 
abandoned  on  argument,  as  was  also  the  objection  that  the  cer- 
tificate of  the  nearest  magistrate  was  not  furnished,  this  latter 
not  being  a  requirement  of  the  contract,  but  imposed  solely  by 
the  company  through  the  forms  of  their  preliminary  proofs ; 
and  it  was  properly  admitted  that  the  comi>any  could  not 
after  the  loss  make  the  action  of  a  third  person  a  condition 
precedent  to  the  assui-ed's  right  of  recovery. 

The  next  objection  was  that  the  plaintiff  did  not  attend  with 
his  books,  etc,  to  be  examined  as  required  by  Mr.  Cory's  letter 
of  January  11,  1884.  The  9th  condition  stipulates  that  the 
assured  *'  if  required  shall  produce  his  books  of  account  and 
other  proper  vouchers,  and  e^cbibit  same  for  examination  at 
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18S6.  office  of  company,  and  permit  extracts  and  copies  thereof  to  be 
Hammond  made  and  submit  to  an  examination  by  the  agent,  representa- 
The  (>rizBN8  *'^^®  ^^  attorney  of  the  company,  and  answer  all  questions 
Ins.  Co,  touching  his  knowledge  of  anything  relating  to  such  loss  or 
damage  or  to  his  claim  thereupon,  and  subscribe,  affirm  or  de- 
clare to  such  examination  as  may  be  required,  ^e  same  being 
reduced  to  writing." 

On  the  22nd  August,  when  Mr.  Cory  was  at  the  plaintiff  s, 
he  was  shewn,  and  examined  books,  invoices,  etc,  and  subse- 
quently an  appraisement  was  had.  On  30th  October  Cory 
wrote  plaintiff  without  prejudice,  offering  $2000  in  full  of  all  bis 
claim  on  both  companies,  and  after  referring  to  a  number  of 
alleged  breaches  of  condition  added:  "You  will  understand, 
please,  that  the  above  offer  of  S2000  is  made  entirely  without 
prejudice  and  solely  with  a  view  to  a  compromise,  and  that  no 
actual  liability  whatever  is  admitted.  You  will  also  note  in 
this  connection,  that  the  companies  expressly  reserve  all  rights 
and  defences  arising  through  your  over-valuation  and  misdes- 
criptions in  application,  as  well  as  the  storing  upon  the  prem- 
ises of  explosives  and  combustables  expressly  prohibited  by 
the  conditions  of  your  policies,  or  any  other  lack  of  compliance 
with  said  conditions.  I  may  say  also  that  there  are  circum- 
stances surrounding  the  fire  and  insumnce  generally  that  are 
of  an  unsatisfactory  nature  to  the  insurance  companies,  and 
which,  if  further  investigated  may  leave  them  no  alternative 
but  to  absolutely  resist  all  claim  under  their  policies.  Above 
offfer  will  remain  open  until  the  10th  day  of  November  next, 
and  if  not  accepted  by  that  date  you  will  please  consider  same 
as  being  withdrawn." 

The  plaintiff"  did  not  make  any  reply,  and  no  further  com- 
munication of  any  sort  took  place  between  the  parties  until 
January  7th  1884,  when  plaintiff*,  through  Messrs.  Wetmore  & 
Winslow,  his  Attorneys,  wrote  Mr.  Cory,  stating  that  they 
were  instructed  to  commence  proceedings  unless  the  claim  was 
paid,  and  asking  that  defendants  name  an  attorney  to  accept 
service  of  writ.  This  letter  was  received  by  Mr.  Cory  on  8th 
January,  and  on  the  next  day  he  wrote  plaintiff*  calling  upon 
him  to  attend  with  his  books  eta,  and  undergo  examination 
either  at  the  head  office  at  Montreal  or  at  Cory  s  office,  St. 
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John.    The  plaintiff  took  no  notice  of  this  letter  and  soon       iSB6. 
afterwards  began  this  action.  Hammond 

What  is  meant  by  the  term  "  office  of  company "  in  this  t^^  (^zens 
condition  ?  In  the  12th  condition  the  head  office  is  referred  li^s.  Co. 
to,  where  it  is  provided  that  "  payment  of  losses  shall  be  made 
within  sixty  days  after  *  *  *  settlement  admitted  At 
head  office  or  where  the  company  so  elects ;"  and  again  in  the 
13th  condition  where  it  is  said  that  "  in  case  any  suit  or  action 
should  be  commenced  after  the  expiration  of  twelve  months 
next  after  such  loss  or  damage  shall  have  occurred,  whether 
the  claim  has  been  duly  filed  at  the  head  office  of  the  com- 
pany or  not,  the  lapse  of  time  shall  be  taken  and  deemed  as 
conclusive  evidence  against  the  validity  of  the  claim,"  etc. 

I  am  of  opinion  that  the  clause  in  question  relating  to 
the  assured  attending  at  the  office  of  the  company  for  ex- 
amination, should  have  a  reasonable  intei*pretation ;  and  look- 
ing at  the  fact  that  the  head  office  is  at  Montreal  and 
that  the  company  presumably  do  business  generally  over 
Canada,  and  bearing  in  mind  that  the  company  have  not  used 
the  words  "  head  office  "  in  this  case  as  they  have  in  the  only 
two  other  cases  where  the  word  "  office  "  is  used,  I  am  of  the 
opinion  that  the  head  office  is  not  solely  intended  when  the 
words  used  are  "  office  of  company,"  and  also  that  the  power  is 
to  be  exercised  in  the  way  least  burdensome  to  the  assured ; 
and  as  there  was  an  •ffice  of  the  company  at  Fredericton,  at 
which  agency  the  policy  was  countersigned  and  issued,  I  think 
that  the  assured  could  be  required  (at  least  at  his  own  expense) 
to  attend  only  at  such  office,  and  therefore  that  the  request  to 
attend  at  Montreal  or  Si  John  was  unreasonable  and  not  a  fair 
exercise  of  the  power.  It  is  also  to  be  noted  that  Mr. 
Cory's  office  is  not  stated  to  be  an  office  of  the  com- 
pany. The  use  of  the  words  "submit  to  an  examination 
by  the  agent,  representative  or  attorney  of  the  company," 
seems  more  appropriate  to  an  examination  at  an  agency  of 
the  company  than  at  the  head  office.  And  if  the  company 
has  an  option  of  sevemi  places  for  examination,  the  option 
should  be  exercised  in  a  re&sonable  rather  than  in  an 
unreasonable  way.     In  Eaton  v.   Western  (1),  it  was  held 

(1)  0  Q.  B.  D.  6sa 
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1886.  — over-ruling  Royce  v.  Charlton  (1) — that  where  indentures  of 
Hammond  apprenticeship  had  been  entered  into  at  a  certain  place,  and 
The  Citizens  *^^  father  was  to  provide  board  and  lodging  for  the  apprentice, 
In».  Co.  it  was  an  implied  term  that  the  apprenticeship  should  be  served 
within  a  reasonable  distance  of  such  place;  and  upon  the 
master  removing  his  business  to  a  place  at  a  distance  from  the 
original  place  of  business,  a  direction  to  the  apprentice  to  go 
there  was  held  to  be  an  unreasonable  command  which  he  was 
not  bound  to  obey.  Can  it  be  a  proper  construction  of  the 
condition  in  question  here  (when  it  is  not  expressly  so  stipu- 
lated) that  the  company  should  have  the  power  to  require  the 
assured  to  go  from  British  Columbia  or  Cape  Breton  to  Mon- 
treal at  his  own  expense,  when  the  information  sought  for 
could  as  well  be  obtained  at  an  agency  reasonably  near,  and 
when  possibly  the  expense  might  bear  a  considerable  propor- 
tion to  the  amount  claimed  under  the  policy  ? 

Further,  I  am  inclined  to  think  that  the  power  must  be  ex- 
ercised within  a  reasonable  time;  otherwise  the  Company 
might,  by  a  request  for  examination  near  the  end  of  the  twelve 
months  limited  for  commencement  of  the  action,  defeat  the 
assured*s  right  to  recover.  Moreover,  upon  the  facts  it  seems 
to  me  that  the  assured  had  the  right  to  treat  the  defendant's 
conduct  as  amounting  to  a  determination  not  to  pay.  The 
Company's  conduct  in  remaining  silent  for  two  months  after 
the  expiration  of  the  time  limited  byt.hem  for  plaintiffs  ac- 
ceptance of  their  offer  was  as  if  they  had  said  :  "  We  do  not 
require  to  examine  further  into  your  case.  We  have  done  all 
we  propose  doing  and  have  made  up  our  minds.  We  have 
made  an  offer  and  it  has  been  rejected,  and  you  must  take 
your  own  course."  That,  it  appears  to  me,  is  the  business  in- 
terpretation to  put  upon  their  acts ;  and  when,  after  waiting 
for  two  months,  the  plaintiff"  acted  upon  that  interpretation  of 
their  conduct  and  incurred  the  expense  of  retaining  an  attor- 
ney to  prosecute  his  claim,  I  do  not  think  that  the  Company 
can  go  back  to  the  question  of  further  proof.  There  was,  in- 
deed, no  replication  of  waiver,  but  the  case  was  dealt  with 
apart  from  any  such  question  of  pleading  and  entirely  on  the 
facts. 


(1)  8  <^  B.  D.  1. 
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Next,  as  to  the  questions  of  admission  of  evidence :  these  are       ^^^* 
not  material  in  view  of  the  way  the  ease  is  left  to  us.  Hammond 

Then  as  to  damages.  The  defendants  claim  that  they  are  not  r^^^  c!^izkms 
liable  for  the  goods  stored  in  the  barn,  and  on  two  grounds  : —  Ins.  Co. 
Ist,  that  these  goods  are  not  within  the  description  of  the  pro- 
perty insured ;  and  2nd,  that  as  to  such  goods  there  was  a  ma- 
terial omission  to  state  that  any  portion  of  the  goods  were  in 
a  bam  in  which  hay  was  stored.  These  probably  are  more 
properly  matters  of  substantive  defence  going  to  shew  that  the 
policy  never  attached  to  these  goods,  than  as  relating  to 


As  to  the  firat  ground  :  The  policy  after  stating  the  insur- 
ance on  the  building  to  be  upon  the  two  story  frame  and 
shingle  roofed  building  with  shed  and  stable  attached,  states 
that  the  insurance  on  the  goods  is  "  on  stock  of  merchandize 
contained  in  said  building,"  and  it  is  contended  that  by  the 
word  "  building  "  as  last  used  is  meant  what  is  previously  des- 
cribed as  the  two  story  frame  and  shingle  roofed  building,  and 
that  it  does  not  include  the  shed  and  bam  attached. 

The  defendants  also  say  that  it  is  unreasonable  to  suppose 
that  it  was  ever  contemplated  that  merchandize  should  be 
stored  in  a  barn,  which  presumably  would  be  used  as  a  bam, 
and  that  the  main  building  would  be  deemed  the  building  used 
for  purposes  of  a>store.  The  plaintiff  in  reply  says  that  the 
two  story  frame  building  with  shed  and  bam  attached  consti- 
tute but  one  entire  wiilding ;  that  the  words  "  said  building  " 
as  afterwards  used  refer  to  the  building  as  a  whole  and  not  to 
any  particularly  desciibed  portion,  and  are  necessary  and  were 
used  to  distinguish  the  building  and  premises  from  other 
buildings  or  premises.  He  also  contends  that  as  the  whole 
premises  were  insured  in  the  one  policy  and  in  a  single  sum, 
the  entire  premises  may  reasonably  be  treated  as  a  whole  in 
the  expression  '*  the  said  building  "  when  describing  the  goods 
insured;  that  in  the  application  the  whole  was  stated  to  be 
used  as  a  dwelling  and  store  and  that  therefore  the  plaintiff's 
merchandize  contained  in  any  part  of  the  two  story  framed 
building  with  shed  and  barn  attached,  was  contained  in  "  the 
said  building"  within  the  meaning  of  the  insurance  on  the 
merchandize. 
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1886.  As  to  the  omission  to  state  that  the  goods  were  stored  in  the 

Hammokd    barn,  the  plaintiff  contends  that  there  was  no  such  omission. 

The  CrnzKNs  ^^^  ^^^^  ^  there  was,  it  is  not  shown  to  be  material,  either 

Iirs.  Co.      from  circumstances  or  from  evidence  that  a  higher  rate  of 

insurance  would  be  exacted  in  such  case ;  but  on  the  contrary, 

as  defendants  were  insuring  the  barn  attached  to  the  main 

building,  as  well  as  the  main  building,  and  insuring  it  by  the 

same  policy  as  that  by  which  the  goods  were  insured,  it  is 

rather  to  be  presumed  that  the  omission  complained  of  was 

not  material  to  this  particular  risk. 

Upon  the  whole  I  am  of  opinion  that  the  contention  of  the 
plaintiff  should  prevail.  It  seems  to  me  that  the  word  "  build- 
ing*' as  used  in  the  insurance  on  the  goods  is  used  in  its 
general  sense.  The  whole  might  well  in  popular  language  be 
called  a  building;  and  it  seems  reasonable  to  give  it  such 
meaning  where  the  whole  was  by  the  same  policy  insured  as 
an  entire  building  and  when  the  whole  was  described  in  the 
application  as  used  for  the  common  general  purpose  of  a  dwell- 
ing-house and  store.  In  view  of  this,  can  it  be  supposed  that 
it  was  intended  to  restrict  the  assured  in  such  use  of  his 
attached  shed  for  purposes  of  his  business  as  the  necessities  of  his 
-  business  might  require  ?  And  as  to  the  non-disclosure  of  the 
use  of  a  portion  of  the  bam  for  storing  his  goods  (if  there  was 
such  non-disclosure)  I  agree  that  there  is  no  evidence  that  it 
was  material,  and  that  the  presumption  i/  the  other  way  con- 
sidering that  the  main  building  and  the  attached  shed  and 
bam  were  treated  as  one  risk.  And  besides,  unless  we  are 
bound  by  law  to  say  that  it  was  material,  the  verdict  is  con- 
clusive to  the  contrary. 

Next  as  to  the  patent  medicines.  A  sum  of  $200  for  patent 
medicines  was  included  in  plaintiff's  account  of  loss — but  in 
his  evidence  he  said  that  some  patent  medicines  were  held  on 
commission  and  some  purchased.  The  policy  does  not  cover 
goods  held  on  commission,  and  the  plaintiff  should  have  shewn 
how  much  of  the  patent  medicines  was  his  own  property, 
This  amount  is  therefore  to  be  deducted  from  the  value  of  the 
goods  destroyed  in  the  main  building. 

The  sum  of  $131.25  was  found  by  the  appraisers  to  be  the 
value  of  the  shop  counters,  shelving,  etc.,  and  it  is  contended 
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by  defendants  that  these  are  shop  furniture  and  fixtures  and        ^^86. 
therefore  not  covered  by  the  policy,  the  same  being  expressly    Hammond 
excepted  under  the  15th  condition.     I  am  of  opinion  that  in  theC^tizens 
this  contention  the  defendants  are  right  and  that  this  amount      l»8.  CJo. 
is  to  be  deducted  from  the  value  of  the  building. 

Under  the  4th  condition  of  the  policy  it  is  provided  that  "  in 
case  of  any  other  current  insurance  upon  the  property  hereby 
insured  whether  valid  or  not  *  *  so  long  as  it  attaches  in 
whole  or  in  part  to  the  property  covered  by  this  policy,  shall 
as  between  the  insured  and  this  comp&ny  be  considered  as 
contributing  insurance  for  the  full  amount  of  such  policy  and 
liable  as  such  to  pay  pro  rata  any  loss  total  or^  partial  on  the 
property  hereby  insured."  As  the  value  of  the  goods  destroyed 
is  less  than  the  total  amount  insured  by  the  two  companies 
the  loss  is  to  be  borne  in  ^proportion  to  the  respective  amounts 
insured  by  the  companies;  and  as  the  total  amount  insured 
upon  the  goods  by  the  two  companies  was  ^,500  and  the 
amount  insured  by  the  defendant  company  was  $2,000,  the 
defendants,  are  liable  only  for  four-ninths  of  the  amount  of 
loss  in  respect  of  the  goods,  and  this,  irrespective  of  whether 
or  not  the  plaintiff  recovers  against  the  British  American  Co., 
as  by  the  terms  of  the  condition  such  other  insurance  is  to  be 
regarded  as  contributing  insurance  provided  that  it  attached 
to  the  goods  insured  by  the  defendant's  policy,  and  in  this  case 
it  did  so  attach. 

The  damages  will  therefore  stand  as  follows : — 

On  building $607  60 

Less  \  of  shop  fixtures,  $131.25..      32  81 

$574  69 

On  Merchandize — viz.,  goods  in 

main  building $1636  53 

Less  patent  medicines.. 200  00 

$1436  53 

Goods  in  storehouse  or  bam. . . .  1078  72 

Damage  to  goods  saved.. 166  73 

$2681  98 
Four-ninths  of  above  amount..  1191  90 

Total  amount  damages $1766  68 
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^^^'  By  the  agreement  the  verdict  was  entered  with  nine  months 

Hammond    interest.     This  would  be  from  26th  December,  1883,  which 

The  CmzBKs  ^^^  ^^^  ^^  dsLys  after  the  date  of  the  appraisement,  and  as 

Ins.  Co.      no  question  was  raised  on  the  argument  as  to  this  being  the 

proper  period  from  which  to  calculate  interest,  the  above  sum 

of  $1,766.68  will  bear  interest  at  6%  from  December  26, 1883, 

and  judgment  will  be  entered  accordingly. 

Judgment  accordingly. 


1887.  Ex  PARTE  DOHERTY. 


October  £i. 


Practice — Order   nisi — Neglect    to  serve  affidavits  and  grounds,  as 

directed,. 

Where  a  party  obtaining  an  order  nisi  for  a  certiorari  was  directed  by  the  Judge 
to  serve  the  prosecutor  with  copies  of  his  affidavits  and  gronnds,  but  neglected 
to  do  BO  ;  the  order  was  discharged. 

This  was  an  application  for  a  certiorari  to  remove  a  con- 
viction of  one  Patrick  Doherty,  had  before  the  Police  Magis- 
trate of  the  Parish  of  Sussex  in  the  County  of  Kings,  for 
unlawfully  selling  liquor  contrary  to  the  second  part  of  The 
Canada  Temperance  Act,  1878. 

An  order  nisi  having  been  granted  by  His  Honor  Mr.  Justice 
Palmer,  at  Chambers, 

October  24, 1887.  Hallett  now  shewed  cause,  and  read  an 
affidavit  stating  that  His  Honor  Mr.  Justice  Palmer  had,  sub- 
sequent to  the  granting  of  the  order  nisi,  made  an  order 
directing  Mr.  Thomas  the  attorney  who  obtained  the  order 
nisi,  to  serve  him  (Hallet)  the  attorney  for  the  informant  with 
a  copy  of  the  affidavits  used  on  the  application,  and  also  wiih 
the  grounds  on  which  the  order  was  granted ;  and  that  Mr. 
Thomas,  although  served  with  His  Honor's  order,  bad  neglected 
and  refused  so  to  do. 

A.  I.  Trv^man,  in  support  of  the  rule.  It  appears  by  the 
endorsements  on  the  affidavits  on  which  the  rule  was  granted, 
that  the  attorney  filed  them  in  the  office  of  the  clerk  as  it  was 
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his  duty  to  do.  See  Ex  parte  Ryan  (1).  Ke  is  not  required 
by  the  practice  to  serve  the  informant  or  his  attorney  with  a 
copy  of  the  affidavits  used,  or  with  the  grounds  of  his  applica- 
tion unless  the  order  nisi  itself  expressly  directs  this  to  be 
done.  This  not  being  a  case  where  there  is  an  attorney  or  the 
record,  the  applicant  should  not  suffer  by  the  neglect  or  over- 
sight of  Mr.  Thomas. 

Per  Curiam.  We  think  that  the  attorney  having  chosen 
to  disregard  the  Judge's  order  to  hand  the  informant's  attorney 
a  copy  of  the  affidavits,  and  to  make  known  to  him  the  grounds 
on  which  the  order  nisi  was  granted,  the  rule  must  be  dis- 
charged. 

RvXe  discharged. 


1887. 


Ek  parte 

DOHJUtTT. 


Dob  DEM.  SAVOY  v.  McEACHERN. 

Will — Devise — Remainders —  Vested  or  ContirigeiU — Fower  of  sale — 
Intestate  estates. 

A  testator  seized  of  real  estate,  devised  it  to  his  wife  during  her  life,  and  upon 
her  death  to  his  daughters  to  be  equally  divided  between  them  ;  and  he  luso 
empowered  his  wife,  if  she  thought  it  necessary  to  do  so,  to  s^  the  estate 
ana  apply  the  proceeds  for  her  own  and  his  daughters*  benefit.  The  widow 
died  without  having  sold  any  of  the  real  estate  under  the  power. 

HM, — That  the  testator's  daughters  took  vested  estates  nncier  the  will. 

Doe  dem.  Wood  v.  DeForest  (23  N.  B.  Rep.  209)  followed. 

Special  Case  stated  for  the  opinion  of  the  Court,  the  facts 
of  which  will  be  found  in  the  judgment. 

April  21,  1887.  Barker,  Q.  C,  for  the'  plaintiff.  By  the 
terms  of  the  will  it  is  clear  that  the  property  in  question 
vested  in  the  two  daughters  who  survived  their  father.  Mary's 
share  at  her  death  vested  in  her  son,  and  on  the  tatter's  death 
this  share  under  the  authority  of  Doe  dem.  Wood  v.  DeForrest 
(2),  went  to  the  plaintiff. 

Geo.  F.  Oregory,  for  the  defendant  Admittedly,  under  the 
decision  of  Doe  dem.  Wood  v.  DeForrest,  the  plaintiff  must 
succeed  if  the  property  vested  in  his  son.    But  it  is  submitted 
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^8^7.        that  the  interest  of  the  daughters  at  the  time  of  their  death 
Doe  dem.     was  only  a  contingent  remainder.     The  widow  was  empowered 
^v!^^       by  the  will  to  sell  the  property  when  she  should  think  it  for 
McEacherk.  the  interest  of  heraelf  and  her  daughters  to  do  so.    The  prop- 
erty could  not  vest  in  the  daughtei's  until   it  was  known 
whether  the  widow  would  exercise  the  power  of  sale.    If  it 
was  a  vested  estate,  the  power  to  sell  could  not  exist  in  another. 
There  was  also  the  right  in  the  widow  to  use  the  proceeds  for 
her  owA  benefit,  showing  that  it  was  not  the  intention  of  the 
testator  that  the  estate  should  vest,  in  the  daughters  until  his 
widow's  death.     If  the  property  vested  in  the  daughters,  then 
the  right  to  sell  must  come  through  them.     It  is  also  submitted 
that  the  case  of  Doe  dem.  Wood  v.  DeForrest  is  not  properly 
decided.    This  point  is  taken  in  order  that  it  may  be  available 
in  case  of  appeal. 

Barker*,  Q,  C,  in  reply.  The  property  may  vest  in  one 
person,  and  a  power  or  right  to  sell  in  another. 

Cur,  adv,  wilt 

'  The  judgment  of  the  Court*  was  now  delivered  by 

Allen,  C.  J.  John  Preston  died  in  1872,  seized  of  certain 
real  estate,  and  leaving  a  will  whereby  he  devised  and  be- 
queathed all  his  estate,  property  and  effect-s  of  every  kind  to 
his  wife,  Elizabeth,  during  her  life,  and  upon  her  death,  to  his 
three  daughters  Mary,  Margaret,  and  Susan,  to  be  equally 
divided  between  them  ;  and  he  also  authorized  and  empowered 
his  wife,  if  she  should  think  it  for  the  interest  of  herself  and 
his  said  daughters  to  do  so,  to  sell  all,  or  any  part  of  his  real 
estate  and  to  use  and  apply  the  proceeds  for  her  own  and  his 
said  daughters'  benefit,  according  to  the  best  of  her  judgment 
and  discretion. 

Susan,  one  of  the  daughters,  died  in  the  testator's  lifetime, 
*      unmarried,  and  without  leaving  a  will. 

Mary,  another  of  the  daughters,  married  George  Savoy,  the 
lessor  of  the  plaintiff,  and  died  in  1875,  leaving  a  son,  who  sur- 
vived his  mother  about  two  months. 

*  Wetmore,  J.,  not  having  heard  the  aigument,  took  no  part 
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The  remaining  daughter,  Margaret,  died  in  1876,  unmarried       ^887. 
and  intestate.  *  Doe  dem. 

The  widow,  Elizabeth  Preston,  died  in  1883,  without  having       ^^^^^ 
sold  any  of  the  real  estate  of  her  deceased  husband  under  the  McEachbrk. 
power  contained  in  his  will. 

Upon  her  death,  the  defendant,  who  was  a  nephew  of  the 
testator,  took  possession  of  the  land  in  dispute,  claiming  that 
on  the  death  of  the  widow,  the  title  vested  in  the  heirs  of  John 
Preston  of  whom  he  was  one. 

The  lessor  of  the  plaintiff  claimed  an  undivided  half  of  the 
land,  as  the  next  of  kin  of  his  deceased  son,  under  the  Consol. 
*  Statutes,  cap.  78. 

The  principal  question  in  the  case  is,  whether  the  daughters 
of  John  Preston  took  vested  estates  under  his  will,  or  only 
contingent  remainders. 

Probably  the  clearest  statement  of  the  doctrine  of  remain- 
ders is  given  by  Sir  Wm.  Blackstone  in  the  11th  chapter  of 
the  2nd  volume  of  his  Commentaries.  He  says,  at  page  168 : 
"  Vested  remainders  (or  remainders  executed,  whereby  a  present  " 

interest  passes  to  the  party,  though  to  be  enjoyed  in  faturo) 
are  where  the  estate  is  invariably  fixed  to  remain  to  a  deter- 
mined person  after  the  particular  estate  is  spent.  As  if  A.  be 
tenant  for  twenty  years,  remainder  to  B.  in  fee ;  here  B.'s  is  a 
vested  remainder,  which  nothing  can  defeat  or  set  aside. 

"  Contingent  or  executory  remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  remainder  is  limited  to 
take  effect  either  to  a  dubious  and  uncertain  person,  or,  upon 
a  dubious  and  uncertain  event;  so  that  the  particular  estate 
may  chance  to  be  determined,  and  the  remainder  never  take 
effect."  And  the  following  illustrations  are  given:  "First — 
they  may  be  limited  to  a  dubious  and  uncertain  person.  As, 
if  A.  be  tenant  for  life  with  remainder  to  B.'s  eldest  son  (then 
unborn)  in  tail ;  this  is  a  contingent  remainder,  for  it  is  uncer- 
tain whether  B.  will  have  a  son,  or  no ;  but  the  instant  that  a 
son  is  bom,  the  remainder  is  no  longer  contingent,  but  vested ; 
though  if  A.  had  died  before  the  contingency  happened,  that 
is,  before  B.'s  son  was  bom,  the  remainder  would  have  been 
absolutely  gone,  for  the  particular  estate  was  determined  before 
the  remainder  could  vest 
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1887.  "  A  remainder  may  also  be  contingent  where  the  person  to 

Doedem,     whom  it  is  limited  is  fixed  and' certain,  but  the  event  upon 

^^J.^^       which  it  is  to  take  effect  is  vague  and  uncertain.    As,  where 

McEachkrn.  land  is  given  to  A.  for  life,  and  in  case  B.  survives  him,  then 

with  remainder  to  B.,  in  fee ;  here  B.  is  a  certain  person,  but 

the  remainder  to  him  is  a  contingent  remainder,  depending 

upon  a  dubious  event — the  uncertainty  of  his  surviving  A. 

During  the  joint  lives  of  A.  and  B.  it  is  contingent ;  and  if  B. 

dies  first,  it  can  nev-er  vest  in  his  heirs,  but  is  forever  gone ; 

but  if  A.  dies  first,  the  remainder  to  B.  becomes  vested." 

Similar  statements  of  the  distinctions  between  vested  and 
contingent  remainders  will  be  found  in  2  Cruise's  Dig.  Title 
XVI,  cap.  1,  in  4  Kent's  Com.  202,  and  in  Watkins  on  Convey- 
ancing (9th  ed.)  180. 

Applying  the  rules  above  stated,  I  think  the  devise  in  this 
case  contains  all  the  essential  requisites  of  a  vested  remainder. 
It  was  to  the  testator's  daughters — persons  in  ease, — and  was 
limited  to  take  effect  immediately  upon  the  termination  of  the 
^  widow's  life  estate.    They  had  an  immediate  fixed  right  in  the 

property,  though  it  was  not  to  take  effect  in  possession  until 
the  particular  estate — the  life  interest  of  the  widow — was 
spent.  When  that  event  took  place,  the  heirs  of  the  two 
daughters  who  survived  their  father  would  respectively  be 
entitled  to  equal  moieties  of  the  property,  unless  there  is 
something  in  that  clause  of  the  will  giving  the  widow  a  power 
of  sale,  which  will  interfere  with  that  disposition  of  the 
property. 

It  was  contended  on  the  part  of  the  defendant,  that  that 
power  rendered  it  uncertain  whether  the  daughters,  or  their 
heirs,  would  ever  get  the  property  devised ;  and  therefore  they 
took,  at  most,  contingent  remainders,  dependent  upon  the  exer- 
cise of  the  power  of  sale  by  the  widow. 

But,  I  think  that  power  does  not  affect  the  construction  of 
the  devise ;  for,  in  the  first  place,  the  clause  of  the  will  giving 
the  power  is  no  part  of  the  devise  by  which  the  estate  in  re- 
mainder is  limited  to  the  daughters.  There  is  no  uncertainty 
in  that  limitation. 

Secondly — the  fact  that  the  widow  had  the  power,  and  might 
have  sold  the  property,  did  not  give  her  any  estate  or  interest 
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in  the  land,  and  did  not  prevent  the  remainder  to  the  daugh-        ^^7. 
ters  taking  effect ;  though  if  the  power  had  been  exercised  by     Dot  dem, 
the  widow,  the  estate  in  remainder  would  have  been  thereby  ^ 

divested.  McEachkbn. 

A  case  very  similar  in  principle  to  this,  is  stated  in  Cruise's 
Dig.  Title  XVI,  cap.  1,  sec.  62,  where  it  is  said  th^t  it  frequently 
happens  that  estates  are  subject  to  a  power  of  appointment  in 
the  first  taker,  with  remainders  over  in  default  of  such  appoint- 
ment, and  that  such  a  power  does  not  suspend  the  effect  of  . 
the  subsequent  limitations,  or  keep  them  in  contingency; 
referring  to  Title  XXXII,  cap.  13,  sec.  44  of  the  same  book, 
where  it  b  said  that  it  is  settled  that  in  cases  of  that  kind,  the 
remainders  are  vested  in  the  first  instance,  subject  to  be  divested 
by  an  execution  of  the  power. 

The  same  rule  was  laid  down  by  Lord  Hardwicke  in  Cun- 
ningham v.  Moody  (1) ;  and  was  followed  in  Doe  v.  Martin  (2), 
where  the  question  was  argued  at  great  length ;  and  the  principle 
is  also  recognized  in  Doe  v.  Dorvell  (3),  and  in  Bvaman  v. 
Stiles  (4).  The  arguments  used  on  behalf  of  the  defendant  in 
Doe  V.  Martin — viz.,  the  uncertainty  of  the  remainder  taking 
effect  because  the  power  of  appointment  might  be  so  exercised 
as  to  defeat  the  remaindei*  limited  to  the  plaintiffs,  was  also 
urged  for  the  defendant  in  the  present  case  ;  the  counsel  con- 
tending that  it  was  absurd  to  say  that  the  daughters  took 
vested  remainders  in  the  land,  when  the  widow  had  thB  power 
to  sell  it,  and  thereby  defeat  their  estate  altogether.  But 
the  authorities  above  referred  to  are  clearly  opposed  to  that 
view. 

Though  it  may  be  uncertain  whether  a  remainder  will  ever 
take  effect  in  possession,  it  will  nevertheless  be  a  vested  remain- 
der if  the  interest  be  fixed.  It  is  the  uncertainty  of  the  right  of 
enjoyment,  and  not  the  uncertainty  of  its  actual  enjoyment, 
which  renders  a  remainder  contingent.    4  Kent's  Com.  203,  n. 

It  is  also  laid  down  in  Fearne  on  Contingent  Remainders, 
215,  that :  "  The  uncertainty  of  a  remainder's  ever  taking  effect 
in  possession  does  not  make  the  .remainder  contingent,  if  in 

(1)  1  V«.  174.  (8)6  T.  R  6ia 

(2)4T.  B.88.  (4)  2  Pick.  400. 
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^8^7.       other  respects  it  has  the  assential  requisites  of  a  vested  remain- 
Doe  dem.     der."    And  in  Ditffidd  v.  Duffidd  (1),  it  is  said  that :  "  It  is  an 
^y^^       established  rule  in  construing  devises,  that  all  estates  are  to  be 
McEachern.  held  to  be  vested,  except  estates  in  the  devise  of  which  a  con- 
dition precedent  to  the  vesting  is  so  clearly  expressed,  that  the 
Court  cannot  treat  them  as  vested,  without  deciding  in  direct 
opposition  to  the  terms  of  the  will." 

I  therefore  think   the  daughters  took  vested  remainders 
*  under  the  will  in  the  present  case,  and  that  the  power  of  sale 
given  to  the  widow  did  not  affect  it  in  any  way. 

But,  admitting  that  the  defendant's  contention  is  right,  and 
that  the  daughters  took  only  contingent  remainders  in  conse^ 
quence  of  the  power  of  sale  given  to  the  widow  ;  immediately 
on  her  death  without  having  exercised  that  power,  the  remain- 
der would  become  vested,  because  the  contingency  which,  it 
was  said,  had  existed  up  to  that  time,  then  ceased.  So,  that 
in  either  case,  the  defendant's  contention  must  fail. 

On  the  other  ground — that  the  lessor  of  the  plaintiff  cannot 
claim  the  property  as  next  of  kin  to  his  son — it  is  sufficient  to 
say  that  that  question  has  been  settled  by  the  case  of  Doe  v. 
DeForrest  (2). 

I  think  judgment  should  be  for  t&e  plaintiff.  t 

Judgment  for  the  plavnitiff. 


a)lDow&C8ia  (2)28N.B.Bep.209. 
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Ex  PARTE  Phillips.  1887.* 


Canada  Temperance  Act — Certificate  qfprevioiLS  conviction — What  it 
is  evidence  of — Certificate  by  same  magistrate  who  tries  stibseqtient 
offence — Proclamations  hrvngitig  Act  into  force — Judicial  notice 
of — "  Stimmury  Convictions  Act,'*  sec,  92, 

A  certificate  of  a  previous  conviction  for  selling  liquor  under  The  Canada  Tem- 
perance Act,  sec.  115,  is  sufficient  evidence  to  prove  the  fact  of  such  convic- 
tion.   Per  Allen,  C.  J.,  Fraher  and  Tuck,  J  J.,  (Wethore,  J.,  dissenting.) 

Such  certificate  may  be  given  by  the  same  magistrate  who  tries  the  subsequent 
offence. 

By  "The  Summaiy  Convictions  Act,"  sec.  92,  Courts  are  bound  to  take  judi- 
cial notice  of  Proclamations  and  Orders-in-Council  bringing  the  Canada 
Temperance  Act  into  force. 

Oct.  11, 1887.  A.  B,  Canndl  moved  for  a  rule  nisi  for  a  cer- 
tiorari to  remove  a  conviction  of  one  Charles  A.  Phillips  had 
before  the  Police  Magistrate  of  the  Town  of  Woodstock  for  a 
second  offence  of  selling  intoxicating  liquors  in  violation  of  the 
second  part  of  "  The  Canada  Temperance  Act,"  (Rev.  Statutes 
of  Canada,  cap.  lOG).  The  objections  to  the  conviction  were  : 
1.  Thei'e  was  not  sufficient  evidence  of  a  previous  conviction 
of  the  defendant,  and  therefore  under  section  115  of  the  Act 
the  Magistrate  could  not  convict  the  applicant  as  for  a  second 
offence.  The  certificate  of  the  Magistrate  was  not  evidence  to 
prove  the  previous  conviction.  Under  sub-section  (b)  of  section 
115  the  certificate  was  only  made  evidence  of  the  nurnber  of  the 
previous  convictions  but  not  of  the  fact  of  the  convictions 
themselves,  which  must  be  proved  by  the  ordinary  rules  of 
evidence.  See  Reg.  v.  Kennedy  (1).  2.  There  was  no  proof 
of  the  identity  of  the  person  named  in  the  certificate  with 
the  present  defendant.  (Allen,  C.  J.  You  did  not  take  that 
objection  at  the  trial,  and  I  do  not  think  it  is  now  open  to  you. 
Fraser,  J.  I  quite  agree  that  the  identity  should  be  shewn, 
and  if  you  had  taken  the  objection  the  evidence  might  have  been 
supplied  at  the  trial).  There  was  a  general  objection  taken  to 
the  sufficiency  of  the  certificate.  3.  The  certificate  was  that 
of  the  Magistrate  presiding  in  this  case,  and  it  is  submitted 
that  he  had  no  power  to  adjudicate  upon  the  sufficiency  of  his 
own  cei-tificate.    He  cannot  be  a  witness  and  a  judge  in  the 

"~~~~"  (1)  10  Ont.  R.  990. 
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Phillips. 


18S7.  same  case.  (Allen,  C.  J.  Under  sub-section  (b)  of  section 
Ex  paru  115,  the  production  of  a  certificate  of  a  Justice,  without  proof 
of  his  signature  or  ofiicial  character,  is  sufficient.  If  the  Magis- 
trate has  to  take  judicial  notice  of  the  writing  of  another 
Magistrate,  can  he  not  do  the  same  in  respect  to  his  own  cer- 
tificate ?)  4.  No  evidence  was  given  of  the  publication  in  the 
Canada  Gazette  of  the  Order-in-Council  bringing  the  Act  into 
force.  Without  such  evidence  the  Magistrate  would  have  no 
jurisdiction  to  make  the  conviction. 

Cur.  adv.  vult 
The  following  judgments  were  now  delivered : 

Allen,  C.  J.  I  think  there  is  no  ground  for  a  rule  in  this 
case. 

The  first  objection  was,  that  the  certificate  of  a  previous 
conviction  of  the  defendant  was  not  evidence  to  prove  that 
fact. 

The  determination  of  this  question  depends  upon  the  con- 
struction to  be  given  to  the  115th  section  of  "The  Canada 
Temperance  Act,"  (Revised  Statutes  of  Canada,  cap.  106) 
which  points  out  the  proceedings  on  an  information  for  a 
second,  or  subsequent  offence  against  the  Act,  and  directs,  that 
where  the  defendant  denies  his  previous  conviction,  the  magis- 
trate shall  enquire  concerning  such  conviction,  as  follows: 
(b)  "  The  number  of  such  previous  convictions  shall  be  prov- 
able by  the  production  under  the  hand  of  the  convicting 
Justices  or  magistrate,  or  officer,  or  of  the  clerk  of  the  peace, 
without  proof  of  his  signature  or  official  character,  or  by  other 
satisfactory  evidence." 

The  contention  was  that  the  number  only  of  such  previous 
convictions  was  proved  by  the  production  of  a  certificate, 
and  not  the  convictions  themselves;  and  in  support  of  this, 
the  case  of  Reg,  v.  Kennedy  (1),  was  relied  on. 

I  am  unable  so  to  construe  the  section,  and  think  that 
such  a  construction  would  not  only  lead  to  inconvenience  and 
expense,  but  would  defeat  what  evidently  must  have  been  the 
intention  of  the  Act ;  viz.,  to  get  rid  of  the  somewhat  difficult 

(1)  10  Ont.  R  896.  ' 
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and  uncertain  mode  of  proving  convictions  by  the  ordinary       ^^7' 
rules  of  evidence.    Proof  of  the  number  of  previous  convictions      Bx  parte 

against  a  defendant  by  the  certificates  mentioned,  would  neces-        '  * 

sarily  prove  the  convictions  themselves.  It  never  could  have  Aiicn^  j. 
been  the  intention  of  the  Legislature,  thati  after  putting  in 
evidence  the  certificate  of  previous  convictions  against  the 
defendant,  the  prosecutor  should  also  be  bound  to  prove  such 
convictions  by  the  ordinary  mode  of  proof.  If  he  took  the 
latter  course,  he  would  necessarily  prove  the  number  of  the 
previous  convictions,  without  any  certificate. 

Another  objection  was,  that  even  if  the  certificate  was  evi- 
dence in  any  case,  it  was  not  so  where  the  previous  conviction 
was  before  the  same  magistrate  who  tried  the  subsequent 
ofience.  I  do  not  think  there  is  any  force  in  this  objection. 
If  the  defendant  had  been  previously  convicted  of  an  off'ence 
against  the  Act,  and  that  fact  can  be  proved  by  a  certificate 
under  the  hand  of  the  magistrate  so  convicting,  without  any 
proof  of  his  signature  or  official  character,  and  without  any 
enquiry  as  to  the  validity  of  the  certificate,  by  the  magis- 
trate who  tries  the  second  case,  why  may  he  not  also  act  on 
such  a  certificate  when  the  previous  conviction  was  before 
himself?  It  is  the  fact  of  the  defendant  having  been  pre- 
viously convicted  for  a  similar  offence  under  the  Act,  which 
gives  it  importance.  The  Legislature  has  given  credence 
to  the  certificate  of  the  convicting  magistrate,  whoever  he  may 
be,  and  it  cannot  affect  its  validity,  or  the  effect  of  it,  that  it 
comes  from  the  magistrate  who  makes  the  second  conviction. 

It  was  also  objected,  that  there  was  no  evidence  that  the 
defendant  in  this  case  was  the  same  person  as  the  defendant 
named  in  the  certificate  of  conviction.  No  such  objection  was 
taken  at  the  trial,  where  evidence  of  the  identity  might  have 
been  supplied ;  and  therefore  it  is  not  open  to  the  defendant 
now. 

Another  objection  was  that  there  was  no  proof  of  the  Order- 
in -Council  bringing  the  Act  into  force  in  the  County  of 
Carleton. 

By  the  96th  section  of  "  The  Canada  Temperance  Act,"  (41 
Via  cap.  16)  the  Governor  General  was  authorized  by  an  Order- 
in-Council  published  in  the  Canada  Gazette,  to  declare  that 
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the  Act  should  be  in  force  in  a  county  at  a  certain  time,  when 
it  had  been  adopted  by  a  majority  of  the  electors  of  the 
county. 

The  92nd  section  of  the  Summary  Convictions  Act  (Rev. 
Stat,  of  Canada,  cap.  178)  declares  that  "  No  order,  conviction  or 
other  proceeding  shall  be  quashed  or  set  aside,  and  no  defendant 
shall  be  discharged  by  reason  of  any  objection  that  evidence 
has  not  been  given  of  a  proclamation  or  order  of  the  Governor 
General-in-Council ;  but  such  proclamation  or  order  of  the 
Governor  General-in-Council  shall  be  judicially  noticed."  The 
effect  of  this  section  is  to  require  the  Courts  to  take  notice  of 
proclamations  and  Orders-in-Council  in  the  same  way  that 
they  would  be  bound  to  take  notice  of  Acts  of  Parliament. 
Therefore,  if  there  was  an  order  of  the  Governor  General-in- 
Council  declaring  the  Act  to  be  in  force  in  the  County  of  Car- 
leton,  the  Magistrate  who  tried  the  case  was  bound  to  take 
judicial  notice  of  it,  and  no  proof  of  it  before  him  was  neces- 
sary. 

That  there  was  such  an  Order-in-Council  made  on  the  28th 
June  1879,  appears  by  page  cxlvii  of  the  Orders-in-Council, 
appended  to  the  Statutes  of  the  year  1880,  and  also  that  such 
order  was  published  in  the  Canada  Gazette. 

The  3rd  section  of  "The  Evidence  Act,"  (Rev.  Stat,  of 
Canada,  cap.  139)  points  out  how  proclamations  and  orders  of 
the  Governor  General  may  be  proved  ;  but  it  does  not  in  any 
way  interfere  with  the  92nd  section  of  cap.  178. 

The  remaining  objection  to  the  conviction  was  that  there  was 
no  proof  of  the  oflfence  charged.  There  is  nothing  in  this  ob- 
jection. 

Fraser  and  Tuck,  JJ.,  concurred. 

Wetmore,  J.  The  applicant  having  been  convicted  for  a 
second  offence  under  The  Canada  Temperance  Act  applies  for 
a  rule  nisi  for  a  certioi'ari  upon  several  grounds,  all  of  which, 
I  agree  with  my  learned  Brothers,  are  untenable  with  the 
exception  of  the  first,  viz.:  That  there  was  "no  evidence 
of  the  first  conviction,"  upon  which  I  differ.  Sec.  115,  cap. 
106,  Revised  Statutes  of  Canada,  under  heading  "  Subsequent 
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Offences,"  sub-sec.  (a):  "  The  Justices  or  Magistrate,  or  other       ^887. 
officer  shall,  in  the  first  instance,  inquire  concerning  such  sub-      JBx  parte 
sequent  offence  only,  and  if  the  accused  is  found  guilty  thereof,         '"'"^' 
he  shall  then,  and  not  before,  be  asked  whether  he  was  so  pre-    wetmore,  j. 
viously  convicted,  as  alleged  in  the  information,  and  if  he 
answers  that  he  was  so  previously  convicted,  he  may  be  con- 
victed accordingly ;  but  if  he  denies  that  he  was  so  previously 
convicted,  or  stands  mute  of  malice,  or  does  not  answer  directly 
to  such  question,  the  Justices  or  Police  Magistrate,  or  other 
officer  shall  then  inquire  concerning  such  previous  conviction 
or  convictions." 

I  understand  the  inquiry  concerning  such  previous  convic- 
tion or  convictions,  to  have  the  same  meaning  as  the  inquiry 
concerning  such  subsequent  offence,  mentioned  in  the  first  part 
of  sub-section  (a),  namely  go  into  evidence  or  proof  to  estab- 
lish the  offence  charged  as  to  the  second  offence.  Proof  estab- 
lishing the  charge  would  be  absolutely  necessary  to  warrant  a 
conviction,  and  so  with  reference  to  a  previous  conviction, 
proof  of  such  previous  conviction  would  be  absolutely  neces- 
sary before  conviction  for  such  second  offence  could  be  had. 
Section  100  fixes  the  different  penalties ;  for  a  first  offence  not 
less  than  fifty  dollars,  and  not  less  than  one  hundred  dollars 
for  the  second  offence,  and  to  imprisonment  for  a  term  not 
exceeding  two  months  for  the  third  and  for  every  subsequent 
offence. 

By  sub-section  (b)  of  section  115,  ^'  the  number  of  such  pre- 
vious convictions  shall  be  provable  by  the  production  of  a 
certificate  under  the  hand  of  the  convicting  Justices  or  Magis- 
trate, officer,  or  of  the  Clark  of  the  Peace,  without  proof  of  his 
signature  or  official  character,  or  by  other  satisfactory  evidence." 

The  provisions  of  this  sub-section,  do  not,  I  think,  in  the 
least  do  away  with  proper  proof  of  the  previous  conviction. 
If  you  eliminate  this  sub-section,  the  proof  of  the  previous  con- 
viction would  be  necessary,  and  no  more  so,  in  my  opinion,  with 
the  section  in — ^it  is  merely  a  statutory  declaration  of  the  effect 
of  certain  evidence,  expressed  in  clear  and  unambiguous  words. 
It  may  or  may  not  be  necessary  to  resort  to  this  method  of 
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1887.  proving  the  number  of  the  convictions.  It  will  hardly  be  con- 
Exi  parte  tended  that  without  this  sub-Hection  the  production  of  a  oer- 
HiLLips.  tificate  under  the  hand  of  the  convicting  Justices  or  other 
wetmore,  J.  officers  would  bo  evidence  of  anything.  It  appears  very  clearly 
to  roe  it  is  evidence  only  of  what  the  sub-section  says  it  shall 
be  evidence  of,  namely,  the  number  of  such  previous  convic- 
tions, and  of  nothing  else.  I  do  not  see  any  use  speculating  as 
to  when,  or  under  what  circumstances,  such  evidence  may  or 
may  not  be  required,  it  is  enough  that  such  mode  of  proof  can 
be  resorted  to  when  required  under  the  Act,  for  the  purpose 
named  in  the  Act.  It  may  be,  and  I  believe  it  was,  the  case  in 
this  matter  that  the  certificate  stated  there  was  a  previous 
conviction,  but  what  if  it  does  ?  It  does  not  prove  the  con- 
viction, it  proves  nothing  more  than  what  the  Act  says  it  shall 
be  evidence  of,  namely,  proof  of  the  number  of  such  previous 
convictions.  No  matter  what  the  certifying  Justices  think 
proper  to  introduce  into  such  certificate,  they  cannot  make  it 
evidence  of  anything  more  than  the  Act  says  it  shall  be  evi- 
dence of.  Take  the  case  of  proofs  of  loss  under  a  fire  insurance 
policy.  The  terms  of  the  policy  require  that  within  a  certain 
time  the  assured  shall  furnish  the  insurer  with  a  particular 
proof — ^a  sworn  statement — of  the  loss,  specifying  articles  lost, 
value,  etc.  All  this  may  be  required  to  be  strictly  proved  on 
the  trial,  but  it  was  never  contended  that  the  proof  of  delivery 
of  such  a  sworn  statement  was  evidence  of  any  fact  contained 
in  such  sworn  statement — it  would  only  be  evidence  of  the 
delivery  of  such  statement,  the  facts  therein  contained  would 
have  to  be  proved  outside  and  quite  irrespective  of  the  state- 
ment. 

So  with  reference  to  the  conviction  of  the  previous  offence, 
the  certificate  only  proves  the  number  of  the  convictions  and 
not  the  fact  of  conviction. 

The  Justices  are  then  to  inquire  concerning  such  previous 
conviction  or  convictions.  The  extent  of  such  inquiry  it  is  not 
necessary  I  should  now  discuss.  This  mode  of  proof  of  the  pre- 
vious conviction,  the  mere  certificate  of  the  Justices,  can 
scarcely  be  called  an  inquiry  into  the  previous  conviction.  I 
quite  agree  with  the  conclusion  of  Mr.  Justice  O'Connor  in 
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Reg.  V.  Kennedy,  (1)  that  it  is  not  proper  and  legal  proof  of  the       ^^7. 
previous  conviction.  I  think  the  rule  niai  for  certiorari  should     Beparu 
be  granted.  jxips. 

Wetmore.  J. 

Ride  refused.  — 


Ex  PARTE  OURRIE.  ^???L 


November  10, 
Prohibition — Methodist  Church  of  Canctda — Trial  of  Minister  for 
immorality — Omission  to  serve  notice  of  Trial — Appearance  of 
accused — Jurisdiction — New  Trial — When  cJiarges  must  be  tried. 

By  Dominion  Act  47  Vio.  can.  106,  the  several  Methodist  Ghnrches  in  Canada  were 
nnited,  and  incorporated  under  the  name  of  "  The  Methodist  Chorch," 
and  the  existing  Rules  and  TMscipline  adopted  and  declared  binding,  and  by 
Provincial  Act  47  Vic,  cap.  22,  such  union  was  ratified  and  confirmed.  The 
Rules  of  Discipline  provided,  amonff  other  matters,  for  the  trial  of  ministers 
for  certain  offences.  The  249th  Rule  directed  that  when  a  chaige  was  made 
sffainst  a  minister,  a  committee  of  investigation  consisting  of  not  less  than 
three  ministers  should  be  called  to  enquire  into  it ;  and  Rule  260  declared 
that  if  they  deemed  the  chai^  proved,  they  should  admonish  or  otherwise 
deal  with  the  accused  till  the  next  Conference,  when  a  committee  of  twelve 
ministers  should  be  appointed  to  try  the  case,  and  also  a  committee  of  nine 
ministers  as  a  Court  of  Appeal,  to  whom  the  accused,  if  not  acquitted  1^ 
the  Court  of  trial,  might  reier  the  case. 

A  charge  of  immorality  having  been  made  against  C,  a  minister,  an  investint- 
ing  committee  heard  the  matter  in  his  abMUce  in  May,  1885,  (he  not  havmg 
had  notice  of  the  meeting),  and  found  him  guilty,  and  so  reported  to  the 
next  annual  Conference,  who  in  June  following  appointed  a  Court  of  trial 
and  a  Court  of  Appeal  to  decide  the  matter.  The  Court  of  trial  heard  the 
case — C.  being  present  and  taking  part  in  the  proceedings— and  found  him 
guilty.  He  appealed  from  their  decision,  and  at  his  request,  and  on  his 
statement  that  he  could  obtain  additional  evidence,  the  Court  of  Appeal 
ordered  a  new  trial. 

In  August  following  the  President  of  the  Conference  for  that  ^rear  notified  C. 
that  for  the  purpose  of  the  new  trial  he  had  appointed  a  committee  to  investi- 
gate the  charge  Mpunst  him.  This  committee  of  nine  ministers  met  in 
September — C.  ana  lus  accuser  being  present.  Evidence  was  heard  on  both 
siaos,  and  the  committee  found  the  charges  proved,  and  ordered  that  the 
sentcoice  pronounced  by  the  investigatanff  committee  in  May,  should  be  con- 
tinued till  the  next  session  of  the  GenenS  Conference  in  1886. 

Hdd.'^l.  (Kivo,  J.,  diMenting.)  That  the  Rules  of  Discipline  having  been 
incorporated  in  the  statute,  and  made  part  of  it»  the  tribunals  appointed  to 
try  <maigee  against  ministers  were  constituted  Courts,  and  were  therefore 
under  the  control  and  supervision  of  this  Court ;  and  that  a  prohibition 
would  lie  to  restrain  the  proceedings  if  they  exceeded  their  jurisdiction. 

2.  (Tuck,  J.,  dissenting.)  That  when  the  cham  was  made  against  C.  the 
Conference  acquired  jurisdiction  over  the  subject-matter;  and  when  he 
appeared  before  the  Court  of  trial  and  took  part  in  the  proceeding  it 
acquired  jurisdiction  over  him,  though  he  had  not  been  servea  with  notice  of 
the  meeting  of  the  investinting  committee. 

3.  (Tuck,  J.,  dissenting.)  That  the  new  trial  should  have  taken  place  before 
the  Court  which  first  tried  the  ohaiges ;  and  that  the  committee  which  met 
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1886.  in  September  had  no  jarisdiction  to  re-hear  the  case  ;  and  that  C.'s  appear- 

ance  Defore  them,  and  taking  part  in  the  proceedings  did  not  give  them 

Ec  parte  jurisdiction. 

CuRBiE.  Qucere :— Whether  after  the  new  trial  had  been  ordered,  and  while  it  was 
undisposed  of,  the  proceedings  could  be  abandoned,  and  a  new  charge  made 
against  C. 

In  Trinity  Term,  1886,  on  motion  of  L.  A.  Curi^ey,  a  rule  rdsi 
was  granted  for  a  writ  of  prohibition  to  prohibit  the  New 
Brunswick  and  Prince  Edward  Island  Conference  of  the 
Methodist  Church,  or  any  committee  thereof,  from  further  pro- 
ceeding to  try  a  charge  of  adultery  preferred  against  the  Rev. 
Duncan  D.  Currie,  a  member  of  that  Conference,  on  the  ground 
that  they  had  no  jurisdiction  to  try  the  charge. 

The  facts  as  stated  in  the  affidavits  produced  in  moving  for 
the  rule  and  in  shewing  cause,  are  fully  set  out  in  the  judg- 
ments. 

Mr.  Cuirey  contended  that  the  Conference  of  1885  should 
have  finally  determined  the  case,  and  after  that  session  their 
jurisdiction  to  further  try  the  charges  was  gone,  and  no  subse- 
quent Conference  or  committee  had  any  authority  to  deal  with 
the  matter.  By  the  Dominion  Act  47  Vic.  cap.  106,  sees.  2,  3, 
7  and  19  and  Schedule  A,  sees.  3  and  5,  and  the  Act  of  Assembly 
of  the  Province  47  Vic.  cap.  22,  sees.  1  and  9  and  Preamble,  the 
Book  of  Discipline  of  1884  is  made  law,  and  is  as  binding  on 
the  Conference  as  any  statute.  The  Book  of  Discipline  has 
created  certain  judicial  tribunals  for  trying  certain  ofibnces 
committed  by  members  of  the  Conference.  The  jurisdiction 
of  such  tribunals  is  entirely  statutory  in  its  character,  and  those 
Courts  cannot  go  beyond  the  bounds  and  limits  prescribed  by 
the  Discipline.  Now  the  Discipline  provides  that  a  charge  of 
the  character  preferred  against  the  applicant  shall  be  tried  and 
finally  determined  at  the  next  ensuing  annual  Conference ; 
which,  in  this  case,  would  be  the  Conference  of  1885.  The 
whole  authority  of  the  Conference  to  try  the  charges  is  derived 
from  the  Discipline,  and  as  the  Conference  of  1885,  the  one  to 
which  the  jurisdiction  was  given,  did  not  finally  try  to  deter- 
mine the  matter,  no  other  Conference  would  have  jurisdiction 
to  hear  it.  This  is  not  a  mere  matter  of  procedure,  but  goes 
to  the  jurisdiction  of  the  Church  Courts.  Mr.  Currie  being  under 
suspension  had  an  undoubted  right  to  have  the  case  finally  dis- 
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posed  of  by  the  Conference  of  1885,  and  not  have  the  charges  1886. 
pending  from  session  to  session.  The  prohibition  is  not  sought  Eta  parte 
on  the  ground  of  mere  irregularity  in  the  proceedings,  but  on 
the  ground  that  the  authority  of  the  Conference  to  hear  the 
matter  is  absolutely  gone.  The  functions  attempted  to  be 
exercised  by  the  Court  of  the  Conference  in  this  case  are  clearly 
judicial,  and  as  prohibition  will  lie  against  any  tribunal  exer- 
cising judicial  functions,  and  particularly  where  they  are  limited 
by  statute,  it  lies  in  this  case.  Prohibition  is  a  writ  of  right. 
Where  any  judicial  tribunal  with  limited  jurisdiction  is  acting  or 
about  to  act,  without  or  in  excess  of  jurisdiction,  this  Court  is 
bound  to  grant  the  writ.  The  applicant's  attendance  on  the 
Courts  of  1886,  and  defending  the  charges  without  objection 
would  not  give  jurisdiction.  Jurisdiction  cannot  be  acquired 
by  consent  of  parties,  and  particularly  where,  as  in  this  case, 
the  party  is  not  at  the  time  aware  of  the  defect  7  Com.  Dig. 
"Prohibition"  (A  2.),  (D),  (F  1.),  (F  11.),  (F  13.);  6  Bac.  Abr. 
"  Prohibition  "  (H.)  and  (I)  pp.  581.  583,  590  and  595 ;  High  on 
Extraordinary  Legal  Remedies,  558  and  5G6  ;  11  United  States 
Digest,  279  citing  Quirribo  Appo  v.  People  (1)  and  other  cases ; 
Vermont  <fc  Maesachuaetts  Railway  Co.  v.  Cov/nty  Commiis- 
sionera  of  Franklin  (2) ;  Mayor  of  London  v.  Cox  (3) ;  Hudson 
V.  Tooth  (4) ;  Beg.  v.  Justices  of  Westmorland  (5) ;  Connecticut 
River  Railway  Co.  v.  County  Corwmissioners  of  Franklin  (6). 
October  29, 1886.  A.  A.  Stockton  now  shewed  cause.  The 
Methodist  Church,  in  common  with  all  other  churches  in  this 
Province,  is  a  voluntary  association,  and  those  who  become 
members  do  so  voluntarily,  and  in  joining  agree  to  submit  to 
its  usages  and  discipline.  See  Watson  v.  Jones  (7).  No  ques- 
tion of  property  arises  in  this  case  nor  yet  of  civil  rights 
except  such  as  are  incidentally  involved  in  clerical  office  or 
salary  to  accrue.  Boulden  v.  Alexander  (8),  per  Strong,  J. : 
and  it  must  be  a  very  plain  and  palpable  abuse  of  power  to  in- 
duce the  Court  to  interfere  in  disputes  growing  out  of  religious 
controversies.  Per  Chancellor  Walworth  in  Hartford  v.  With- 
erdl  (9).  ^Where  there  is  no  right  of  property  involved,  except 
clerical  office  or  salary,  the  Spiritual  or  Church  Court  is  the 

maON.  Y.  631.  (4)3CLB.D.  40.  (7)  13  Wall  729. 

(2)  10  Cosh.  18.  (6)  1  Han.  472.  (8)  15  Wall  139. 

(8)L  R.  2H.  L.  287.  (6)127  Maaa.  50.  (9)SPaige  302. 
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1886.  exclusive  judge  of  its  own  jurisdiction.  Chxiae  v.  Cheney  (1). 
JScparu  Any  claim  on  the  supernumerary  fund  may  be  repaid  with  in- 
terest although  the  party  is  expelled.  Discipline  (1884)  sec 
477.  The  questions,  then,  to  be  considered  are,  (1)  Had  the 
Conference  or  its  Courts  power  to  enquire  into  the  charges 
preferred  against  Mr.  Currie,  and  to  punish,  if  found  guilty  ? 
There  cannot  be  any  doubt  as  to  the  Conference  having  such 
power.  Discipline  (1884).  Sec.  246,  et  seq.  Then  (2)  did  the 
Conference  and  its  Courts,  having  jurisdiction  of  the  charges 
and  the  accused  proceed  according  to  its  own  laws  and  usages  ? 
See  Discipline  (1884)  sees.  227-251.  This  rule  was  granted  on 
sec  252  of  the  Discipline,  but  that  section  has  nothing  to  do 
with  this  case.  This  is  not  a  charge  arising  ''  between  the 
time  of  holding  the  annual  district  meeting  and  the  annual 
Conference."  This  application  is  only  to  stay  further  pro- 
ceedings. The  reversal  of  a  decision  of  the  Court  below  re- 
instates applicant,  but  not  otherwise.  There  was  no  reversal  - 
of  the  finding  of  the  committee  of  investigation  held  in  Sep- 
tember, 1885,  as  to  adultery ;  therefore,  that  finding  stands. 
See  sec  241  of  Discipline.  The  finding,  then,  as  to  adultery 
still  holds,  and  the  suspension  holds;  and  the  only  way  to 
finally  determine  the  case  was  in  the  regular  way  to  appoint  a 
committee  of  twelve.  The  proceedings  did  not  drop ;  they 
could  only  drop  upon  a  reversal ;  Mr.  Currie's  suspension  could 
only  be  reversed  by  a  reversal;  that  suspension  still  exists 
in  full  force.  The  Conference  by  appointing  the  committee 
of  twelve,  proceeded  in  the  only  constitutional  way  to 
hear  and  determine  the  case.  Mr.  Currie  was  present  and 
ofiered  no  objection.  He  submitted  himself  to  the  jurisdiction 
of  the  Church  Courts.  If  not  satisfied,  he  had  the  right  to 
object,  and  if  his  objections  were  over-ruled  he  had  a  right  of 
appeal  to  the  General  Conference  Court  of  Appeal.  See  Dis- 
cipline (1884)  sec.  86,  sub-sec.  5.  Having  submitted  himself 
to  the  jurisdiction  of  the  Conference,  Mr.  Currie  has  no  stand- 
ing before  this  Court.  All  proceedings,  it  is  contended,  have 
been  regular.  If  irregular,  a  mode  of  ecclesiastical  appeal  was 
open.  The  determination  of  the  case  was  within  the  jurisdic- 
tion of  the  church  authorities,  and  this  Court  should  not  inter- 


(4)  11  Am.  Rep.  95  (53  III.  60tf.) 
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fere.  The  Court  in  Watson  v.  Jones  (1),  declares  that  it  can-  ^886. 
not  decide  who  ought  to  te  church  members,  nor  whether  the  &^paTte 
excommunicated  have  been  justly  or  otherwise  cut  off  from  the 
^church.  Yet  this  is  precisely  what  the  Court  will  do  in  this 
case  by  making  this  rule  absolute.  If  prohibition  goes,  you 
permit  by  a  technicality,  not  going  to  the  merits  of  the  case, 
the  Conference  from  further  proceeding ;  the  effect  of  which 
may  be  to  compel  the  Conference  to  retain  as  one  of  its  min- 
isters a  person  found  guilty  of  immorality.  Such  was  never 
intended  by  the  Discipline.  Prohibition  to  a  Spiritual  Court 
lies  only  when  that  Court  is  proceeding  in  a  matter  clearly  be- 
yond its  jurisdiction,  or  in  a  manner  manifestly  contrary  to 
the  general  principles  of  justice.  Ex  paiie  Story  (2).  Where 
the  question  in  controversy  is  within  the  jurisdiction  of  the 
ecclesiastical  Court,  this  Court  will  not  interfere  by  prohibition 
to  prevent  an  adjudication.  Hallock  v.  Cambridge  University 
(3) ;  nor  will  it  enter  into  questions  as  to  the  practice  of  the 
ecclesiastical  Courts.  Jolly  v.  Bavnes  (4).  See  also  Strong's 
Relations  of  Civil  Law  to  Church  Polity  p.  37.  Henry  & 
Harris'  Ecclesiastical  Law,  p.  24 ;  Brown  v.  Cnri,  ^'C.,  of  Mon- 
treal (6),  (Quihord*s  case) ;  Titchnia/rsh  v.  Chapman  (6). 

E.  L.  Wetmorey  Q.  (7.,  and  L,  A.  Currey,  in  support  of  the 
rule.  The  Conference  must  proceed  according  to  the  machin- 
ery provided,  and  if  they  do  not  do  so  this  Cf  urt  should  lay 
its  hands  upon  them.  The  church  is  not  a  voluntary  associa- 
tion and  does  not  govern  itself  by  agreement,  but  according  to 
its  Act  of  Incorporation,  of  which  the  Book  of  Discipline  is 
declared  to  be  a  part.  If  a  voluntary  association,  it  would  not 
be  a  Court,  nor  if  nothing  had  been  done  to  make  the  Conference 
subject  to  certain  rules  for  the  government  of  its  members. 
But  here  the  Act  of  Incorporation  makes  the  Book  of  Dis- 
cipline as  binding  on  the  Conference  as  is  the  law  on  any  of 
the  Spiritual  Courts  of  England ;  and  renders  them  as  amen- 
able to  the  Civil  Courts.  The  general  power  of  Courts  is  laid 
down  in  6  Bac.  Abr.  p.  583.  A  voluntary  association  is  one 
wherein  the  members  are  governed  by  agreement  and  by  rules 
and  regulations  made  binding  by  themselves.    The  question  is, 

(1)  13  Wftll.  790.  (S)  1  (^  B.  508 ;  0  DowL  583.  (6)  L.  R.  6  P.  C.  157. 

(2)  12  C.  B.  707.  (4)  12  A.  A  E.  201.  (6;  1  D.  &  L.  732. 
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^886.        has  the  Conference  carried  out  their  rules  as  prescribed  in  the 
Mcparu     Book  of  Discipline,  if  not  this  rule  must  be  made  absolute. 
[King,  J.,  refers  to  Labovjchere  v.  Earl  of  Wamdiffe  (l)} 

Mr.  Currie  having  appeared  before  the  Conference  of  1885, 
it  acquired  jurisdiction,  and  that  Court  should  nave  finally  de- 
termined the  matter,  and  not  another  Court  which  had  not  been 
created  to  try  it.  When  the  Conference  of  1885  created  the 
Court  of  1885  to  hear  the  charges,  that  was  an  end  of  their 
powers.  The  Court  of  twelve  was  the  only  Court  that  could 
try  the  case.  The  Book  of  Discipline  only  provides  for  a  new 
trial  in  case  there  is  further  evidence  ;  if  not  further  evidence, 
why  should  the  case  be  sent  back  to  a  new  trial  before  the 
same  Court.  Unless  there  is  new  evidence,  the  Court  of  Appeal 
must  either  affirm  or  reverse  the  decision  of  the  committee  of 
twelve.  The  Court  having  been  once  constituted,  could  go  on 
and  hear  the  matter,  whether  the  Conference  sat  or  not.  The 
Conference  of  1885,  having  appointed  a  Court  to  hear  and  de- 
termine the  charges,  thereby  exercised  the  powers  to  deal  with 
the  matter  given  by  the  Book  of  Discipline,  and  no  other  Con- 
ference could  appoint  a  Court.  As  to  the  investigation  in  Sep- 
tember, 1885,  the  notice  was  intended  for  the  purpose  of  a  new 
trial.  It  was  not  an  attempt  to  investigate  new  charges.  Having 
appeared  to  the  Court  and  given  it  jurisdiction  over  both  the 
subject-matter  and  the  person,  Mr.  Currie  could  not  by  appearing 
before  another  give  it  jurisdiction,  while  the  first  Court  had 
not  completed  its  work.  He  could  not  give  jurisdiction  to  a 
tribunal  which  had  not  jurisdiction  by  the  rules  of  the  Con- 
ference. As  to  the  necessity  of  going  to  the  appellate  Court : 
there  is  a  great  difierence  between  not  being  satisfied  with  the 
decision  of  the  inferior  Court,  and  objecting  to  the  want  of 
jurisdiction.  Here  the  applicant  attacks  the  jurisdiction.  The 
former  is  only  a  case  of  appeal ;  in  the  latter  case  a  writ  of 
prohibition  is  the  proper  remedy. 

Cur.  adv.  wit 

The  following  judgments  were  now  delivered  : — 

Allen,  C.  J.    This  was  an  application  for  a  writ  of  prohibi- 

0)  18  Ch.  D.  34e. 
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tion  to  prohibit  The  New  Brunswick  and  Prince  Edward  Island        l^^* 
Conference  of  the  Methodist  Church,  or  any  committee  thereof,     Exparu 
from  further  proceeding  to  try  a  charge  of  seduction  and  adul-         ^^' 
tery  preferred  against  the  Rev.  Duncan  D.  Currie,  a  member  of     ^"^*  ^-  ''• 
that  Conference,  on  the  ground  that  they  had  no  jurisdiction 
to  try  the  charge. 

The  aiBdavit  of  the  applicant  stated  that  on  the  26th  May, 
1885,  he  was  served  with  a  copy  of  the  charge  against  him,  and 
on  the  same  day  received  a  notice  that  ah  investigation  of  the 
charge  would  be  held  by  a  committee  on  the  20th  of  the  same 
month.  That  he  was  afterwards  informed  that  the  committee 
had  met  on  the  20th  May,  in  his  absence,  and  without  his 
knowledge,  and  investigated  the  charges,  and  reported  them 
proved.  That  it  appeared  by  the  records  of  the  committee 
that  only  one  witness  w^as  called  to  prove  the  charges.  That  * 
at  the  armual  session  of  the  Conference  held  in  Charlottetown 
in  June,  1885,  the  said  charges  were  heard  and  tried  by  a  com- 
mittee of  twelve  ministers  appointed  by  the  Conference ;  and 
that  eight  members  of  that  committee  reported  to  the  Confer- 
ence that  the  charges  had  been  proved,  and  that  four  of  the 
committee  reported  the  contrary.  That  he  (Mr.  Currie)  then 
appealed  from  this  decision  to  the  Court  of  Appeal,  who  ordered 
a  new  trial.  That  the  Conference,  on  receiving  the  ixjport  of 
the  Court  of  Appeal,  ordered  the  further  trial  of  the  charges  to 
stand  over  till  the  next  annual  meeting  of  the  Conference. 
That  on  the  9th  of  September,  1885,  there  was  another  com- 
mittee meeting  in  the  matter  held  at  Canning,  in  Queens 
County,  which  he  attended. 

That  the  annpal  meeting  of  the  Conference  for  the  year  1886, 
commenced  its  session  on  the  16th  June ;  that  another  com- 
mittee of  twelve  was  appointed,  as  before,  to  investigate  the 
charges ;  that  a  trial  was  bad,  and  he  was  acquitted  on  the 
charge  of  seduction,  and  the  committee  were  equally  divided 
upon  the  charge  of  adultery.  That  the  Conference  then  ordered 
a  new  trial  on  that  part  of  the  charge,  and  another  committee 
of  the  Conference  was  appointed  for  that  purpose,  who  pro- 
ceeded to  investigate  it.  That  notice  of  that  trial,  with  a  copy 
of  the  charge,  was  served  on  him  on  the  21st  June.  That  on 
the  22nd  June,  at  the  instance  of  the  prosecutor,  the  commit- 
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^^^       tee  adjonmed  the  farther  hearing  till  the  25th  of  the  month ; 

&  parte     and  that  he  was  advised  and  believed  that  they  had  no  right 
^^*'      to  proceed  with  the  enquiry. 

^"^^  ''•  The  affidavits  used  on  shewing  canse  against  the  rule,  though 
stating  the  facts  somewhat  more  particularly  and  fully,  do  not 
materially  differ  from  Mr.  Currie's  statement 

It  appeared  that  the  charges  against  Mr.  Currie  were  made 
to  the  Rev.  John  Bead,  the  President  of  the  Conference  at  that 
time,  about  the  1st  April,  1885,  and  that  on  the  8th  May  fol- 
lowing— ^having  then  received  the  chai^ges  in  writing — he  sent 
a  copy  of  them  by  mail  to  Mr.  Currie's  residence  and  postal 
address,  with  a  notice  to  attend  before  a  committee  of  inves- 
tigation which  would  convene  at  Scotchtown  in  Queens  County 
on  the  20th  of  that  month.  That  the  committee  of  investiga- 
tion was  composed  of  seven  ministers  of  the  Conference,  and 
was  presided  over  by  him  (Mr.  Bead) ;  that  Mr.  Currie  was  not 
present  at  the  meeting;  that  the  case  was  submitted  to  the 
committee,  and  five  witnesses  examined  in  support  of  the 
charges,  and  that  the  committee  found  the  charges  proved,  and 
ordered  Mr.  Currie  to  be  suspended  from  the  exercise  of  his 
ministerial  functions  until  the  next  meeting  of  the  annual  Con- 
ference. That  the  case  was  reported  to  the  Sackville  Annual 
I>istrict  Meeting,  and  was  passed  on  to  the  Conference  at  its 
annual  meeting  at  Charlottetown  in  June,  1885.  That  Mr. 
Currie  was  present  at  this  meeting ;  that  the  case  was  reported 
and  a  committee  of  trial  consisting  of  twelve  members  and  a 
committee  of  appeal  were  appointed  to  deal  with  it.  That  on 
the  18th  June,  the  committee  of  trial,  by  a  vote  of  eight  to 
four,  found  Mr.  Currie  guilty  of  the  charges  against  him,  and 
so  reported  to  the  Conference.  That  Mr.  Currie  then  appealed 
from  this  verdict,  to  the  Court  of  Appeal,  consisting  of  nine 
members,  who  reviewed  the  case,  and  on  the  application  of 
Mr.  Currie,  who  stated  that  he  could  obtain  additional  evi- 
dence, ordered  that  a  new  trial  should  be  granted — which  order 
was  reported  to  the  Conference. 

In  August  following,  the  Bev.  Mr.  Shenton,  the  President  of 
the  Conference  for  that  year,  notified  Mr.  Currie,  that  for  the 
purposes  of  the  new  trial,  he  had  appointed  a  committee  to 
meet  at  Scotchtown  on  the  9th  September  then  next ;  that  the 
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committee,  consisting  of  nine  ministers,  including  Mr.  Shenton,  ^^86. 
met  at  the  time  and  place  appointed — Mr.  Currie,  and  the  Bxparu 
prosecutor,  and  others  being  present — and  that  after  hearing  ^^ 
the  evidence,  the  committee  found  the  charges  proved,  and  Aiienjc-j. 
ordered  the  sentence  of  suspension  pronounced  in  May  pre- 
ceding to  be  continued  till  the  next  session  of  the  Annual 
Conference.  That  at  the  annual  meeting  of  the  Prince  Edward 
Island  District  on  the  8th  June,  1886,  the  decision  of  the 
committee  of  investigation  held  in  September  preceding  was 
accepted,  and  the  case  passed  to  the  Conference  at  Sackville, 
who  took  charge  of  it,  and  appointed  a  committee  of  trial  and 
a  committee  of  appeal  to  deal  with  it — Mr.  Currie  being 
present  and  making  no  objection.  That  on  the  19th  June, 
the  committee  of  trial,  by  a  vote  of  eight  to  four,  found  that 
the  charge  of  seduction  was  not  proved,  and  were  unable  to 
agree  upon  the  other  charge — being  equally  divided.  That 
these  findings  of  the  committee  were  reported  to  the  Con- 
ference on  the  21st  June,  and  they  appointed  another  com- 
mittee of  trial  to  investigate  the  charge  of  adultery — Mr. 
Currie  being  pi*esent,  and  not  objecting;  that  he  was  served 
with  a  &)py  of  the  charge  against  him,  and  was  notified 
that  the  trial  would  proceed  at  once.  That  the  committee 
began  to  investigate  the  matter,  and  on  the  22nd  June,  in  order 
to  obtain  further  evidence,  adjourned  till  the  25th  June,  and 
that  when  they  met  on  that  day  they  were  served  with  the 
rule  nisi  in  the  case,  which  had  been  granted  by  this  Court  on 
the  previous  day. 

The  first  objection  taken  on  shewing  cause  against  the  rule 
was,  that  a  prohibition  would  not  lie  against  the  Conference 
in  this  matter,  it  being  entirely  a  question  of  ecclesiastical 
discipline ;  and  that  Mr.  Currie's  only  remedy,  if  dissatisfied, 
was  by  appeal  to  the  general  Conference  under  the  86th  rule 
of  Discipline. 

I  think  however,  that  the  Methodist  Church  not  being  now 
a  mere  voluntary  association,  but  having  its  Rules  of  Discipline 
regulated  by  act  of  Parliament,  and  having  by  law  the  power 
to  hold  Courts,  and  to  try  and  punish  its  ministers  and  mem- 
bers for  certain  offences,  must  be  subject  to  the  like  control 
and  supervision  of  this  Court,  as  any  of  the  other  inferior 
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1886,  Courts  in  the  country ;  and  consequently  that  a  prohibition  is 
JSe  parte  the  proper  remedy  if  the  Conference  has  exceeded  its  jurisdic- 
CcRRiE.  |,j^j^^  ^j,  ^  attempting  to  exercise  powers  which  it  has  no  right 
AUen^j.  to  cxercisc.  Bac.  Abr.  "Prohibition"  (A);  3  Bla.  Com.  112. 
In  2  Chit.  Gen.  Prac.  355,  it  is  said  that  the  Court  of  King's 
Bench  (and  this  Court  has  similar  powers)  has  jurisdiction  by- 
prohibition,  to  restrain  all  other  Courts,  from  the  highest  to 
the  lowest,  and  whether  or  not  of  record,  from  proceeding  in  a 
matter  over  which  they  have  no  jurisdiction,  or  when,  having 
jurisdiction,  they  have  attempted  to  proceed  by  rules  differing 
from  those  which  ought  to  be  observed. 

The  next  question  is,  whether  the  Conference  has  exceeded 
its  jurisdiction,  or  is  exercising  powers  which  it  has  no  right 
to  exercise  under  its  Rules  of  Discipline. 

These  Rules  of  Discipline  have  been  confirmed,  and  declared 
to  be  binding,  by  an  Act  of  the  Parliament  of  Canada,  47  Vic. 
cap.  IOC  (local  and  private  acts),  and  by  an  Act  of  Assembly 
of  this  Province,  47  Vic.  cap.  22,  which  adopts  and  confirms 
the  basis  of  union  of  the  several  Methodist  Churches  in  Canada, 
incorporated  by  that  Act  of  Parliament.  The  pi-eamble  of  the 
Act  of  Assembly  expressly  refers  to  the  Rules,  Regulations  and 
Discipline,  as  contained  in  the  Book  of  Discipline  published 
by  the  Rev.  William  Briggs  at  Toronto  in  the  year  1884 ;  a 
copy  of  which  has  been  produced  l)efore  us,  verified  by  afiidavit. 

I  will  therefore  now  proceed  to  enquire  into  the  facts  of  this 
case,  on  which  the  question  arises  whether  the  Conference  of 
188C,  has  or  has  not  power  to  proceed  with  the  enquiry  into 
the  charges  against  Mr.  Currie. 

The  first  proceeding  in  this  matter  after  the  charge  was 
made,  was  the  meeting  of  the  committee  of  investigation,  con- 
sisting of  seven  members ;  which  took  place  on  the  20th  May, 
1885. 

The  249th  paragraph  of  the  Rules  of  Discipline,  under  the 
head  of  "  Trial  of  a  Minister  or  Probationer,"  provides  as  fol- 
lows : 

"If  the  accused  be  a  minister  or  a  *  probationer '  for  the 
ministry,  then  let  the  Superintendent,  in  the  absence  of  the 
President,  call  as  many  ministers  as  he  may  think  fit — at  least 
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thfbe — and,  if  possible,  bring  the  accused  and  the  accuser  face ^^86. 

to  face."  Ex  jtarlt 

Then  the  250th  paragraph  declares  that  "  If  the  person  be  ^^«- 
clearly  convicted  (i.  6.,by  the  ministers  selected  under  the  preced-  ^^°'  ^-  '• 
ing  paragraph),  he  shall  be  admonished,  reproved,  suspended,  or 
dealt  with  as  the  committee  may  judge  expedient,  until  the 
next  ensuing  Annual  Conference,  when  the  President  shall 
nominate,  and  the  Conference  appoint,  a  Court  of  twelve,  who 
shall  consider  and  determine  the  case  by  a  majority  vote ;  the 
President  or  his  nominee  presiding.  When  a  brother  is  put  on 
his  trial  at  the  Annual  Conference,  before  the  trial  proceeds, 
the  President  shall  appoint  a  committee  of  nine  of  the  senior 
ministers  present,  who,  with  a  President  presiding,  shall  con- 
stitute a  Court  of  Appeal,  to  whom  the  accused,  if  not  acquitted, 
may  refer  his  cause ;  said  Court  to  be  convened  before  the  par- 
ties interested  leave  the  seat  of  Conference." 

It  appears  very  clearly  from  this  Rule  that  the  only  power 
which  the  committee  of  investigation  has  over  the  accused,  is  to 
deal  with  him  ad  vnterim,  till  the  next  Annual  Conference 
meets,  when  a  Court  is  appointed  to  try  him. 

The  nixt  Annual  Conference  after  the  report  of  the  com- 
mittee of  investigation  in  this  case,  was  held  at  Charlottetown 
on  the  18th  June,  1885,  when  a  Court  of  Trial  and  a  Court  of 
Appeal  were  appointed,  as  directed  by  Rule  250.  A  majority 
of  this  Court  of  Trial  found  Mr.  Currie  guilty  of  the  chaises 
made  agaiast  him :  he  appealed  from  their  decision ;  and  upon 
his  request,  and  on  his  stating  that  he  could  obtain  additional 
evidence,  a  majority  of  the  Court  of  Appeal  ordered  a  new 
trial. 

With  the  exception  of  the  fact  that  Mr.  Currie  had  no  notice 
of  the  meeting  of  the  committee  of  investigation  on  the  20th 
May  (for  a  notice  sent  through  the  post  office,  without  proof  of 
its  receipt  in  proper  time,  is  not  a  legal  notice)  the  proceedings 
appear  to  have  been  regular  up  to  this  time,  but  I  think  the 
next  step  taken  was  wrong.  I  think  as  the  charge  w&s  made 
before  the  Conference  in  June,  1885,  they  acquired  jurisdiction 
over  the  subject-matter,  though  Mr.  Currie  had  no  notice  of 
the  meeting  of  the  committee  of  investigation  in  May;  and 
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^^^'        that  when  he  i^peared  before  the  Conference,  and  took  part 
Skparu     in  the  proceedings,  they  acquired  jurisdiction  over  him. 
CuKWK.  Q^  ^j^^  jg^j^  August,  1885,  the  Rev.  Mr.  Shenton,  the  Presi- 

Aiien^  J.  jgui^  Qf  ^Q  Conference  for  that  year,  notified  Mr.  Currie  that 
for  the  purpose  of  a  new  trial,  he  had  appointed  a  committee 
to  investigate  the  charges  against  him,  to  meet  at  Scotchtown, 
in  Queens  County,  on  the  9th  September,  then  next  That 
committee  consisted  of  nine  ministers,  including  the  President. 
Mr.  Currie  was  present,  as  were  also  his  accuser  and  others ; 
witnesses  were  examined  on  both  sides,  and  the  committee 
found  the  charges  proved,  and  ordered  that  the  sentence  of 
suspension  pronounced  on  the  20th  May  preceding,  be  con- 
tinued till  the  next  session  of  the  annual  Conference. 

Now,  I  am  unable  to  find  in  the  Rules  of  Order,  any  author- 
ity for  the  appointment  of  such  a  committee  as  heard  this  c&se 
on  the  9th  September. 

When  the  Court  of  Appeal  in  June  ordered  a  new  trial,  I 
should  say,  in  the  absence  of  any  express  direction  on  the 
subject  in  the  Rules,  that  such  new  trial  should  have  taken 
place  before  the  same  Court  of  Trial  of  twelve,  which  first  tried 
the  case.  The  new  trial  was  ordered  on  the  ground  that  addi- 
tional evidence  could  be  produced ;  and  it  is  on  this  ground  only 
that  the  Court  of  Appeal  can  order  a  new  trial.  See  Rule  240. 
I  cannot  see  any  authority  in  the  Rules  for  holding  a  new  trial 
before  a  committee  of  nine.  They  had  no  authority  to  re-try 
the  case,  or  to  order  Mr.  Currie's  suspension  to  be  continued 
till  the  next  session  of  the  annual  conference. 

It  appears  to  me  that  what  that  committee  really  intended 
to  do  was,  to  commence  proceedings  de  novo  ;  for  Mr.  Shenton's 
affidavit  states  that  he  notified  Mr.  Currie  that  he  had  appointed 
a  committee  ''  to  investigate  the  charges  "  against  him  (a  copy 
of  which  was  at  that  time  given  to  Mr.  Currie).  Now,  the 
investigation  of  charges  against  a  minister  is,  I  think,  what  a 
committee  of  investigation  has  power  to  do  under  Rule  249,  as 
distinguished  from  a  trial  under  Rule  250.  But  while  the 
order  of  the  Conference  for  a  new  trial  stood,  I  cannot  see 
what  authority  there  was  in  the  committee  to  abandon  it,  and 
adopt  an  entirely  difierent  proceeding.  The  Conference  of 
1885,  having  acquired  jurisdiction  over  the  subject-matter,  and 
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over  the  pei-son  charged  (as  I  think  they  had)  excluded  the       ^^^' 
jurisdiction  of  any  other  Conference — at  all  events,  until  after     JSkparie 
the  new  trial.     See  Beg.  v.  Roberts  (1).  crkik. 

The  251st  Rule  declares  that  if  the  accuser  and  the  accused  ^'^'^  '• 
cannot  be  brought  face  to  face,  but  the  alleged  delinquent 
evades  trial,  it  shall  be  received  as  presumptive  proof  of  guilty 
etc.,  "  Nevertheless,  in  that  case,  as  well  as  in  all  others,  the 
annual  district  meeting  shall  examine  into  it,  and  shall  dispose 
of  the  case  as  it  judges  expedient;  and  shall  report  to  the 
annual  Conference,  where  the  whole  matter  shall  be  finally 
determined."  The  exact  application  of  that  rule,  and  how  some 
of  its  provisions  relate  to  the  trial  provided  for  in  the  preced- 
ing rule,  are  not  very  clear  to  me;  but  I  think  ''the  Annual 
Conference"  there  mentioned, is  the  Conference  which  appointed 
the  Court ;  and  that  the  intention  was,  that  such  Conference 
should  continue  in  session  till  the  finding  of  the  Court — whether 
it  be  the  Court  of  twelve,  or  the  Court  of  Appeal — and  that 
that  Conference  should  finally  determine  the  matter. 

I  do  not  overlook  the  fact  that  this  construction  of  the  Rule 
might  lead  to  difficulty ;  and  in  fact,  that  it  might,  in  cases 
where  the  proceedings  were  protracted  by  new  trials  and 
appeals,  be  impossible  to  carry  it  out  before  the  meeting  of 
another  Conference.  But,  if  my  construction  of  the  rule  is 
correct,  and  such  a  contingency  should  arise,  it  could  only  be 
said  that  the  Rules  of  Discipline  of  the  Church  had  not  made 
any  provision  for  such  a  case. 

I  presume  that  the  meeting  of  the  Conference  of  1885  had 
adjourned  before  the  committer  met  in  September  of  that 
year  to  make  their  investigation ;  otherwise  they  would  have 
reported  to  that  Conference,  and  not  to  the  Conference  of 
1886. 

I  have  had  some  doubt  whether  all  the  proceedings  had  in 
1885  up  to  the  time  of  ordering  the  new  trial,  might  not  be 
abandoned,  and  the  report  of  the  committee  made  in  Septem- 
ber, treated  as  a  jiew  investigation  arising  out  of  a  new  charge, 
and  so,  properly  dealt  with  by  the  Conference  in  June,  1886. 
But  I  have  not  been  able  to  satisfy  myself  that  this  can  be 
done  where  the  Conference  of  1885  had  jurisdiction  of  the  case, 
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1886.       and  while  their  order  for  a  new  trial  was  pending,  and  unde- 

Bxparu     termined.    Under  the  circumstances,  I  think  the  Conference 

CuRRiE.      ^£  -j^ggg  Y^^^  ^^  jurisdiction  to  proceed  upon  the  report  of  the 

Allen,  G.  J.     committee,  and  that  the  rule  should  be  made  absolute,  the 

prohibition  to  be  limited,  however,  in  the  manner  hereafter 

stated. 

Some  reliance  was  placed,  during  the  argument,  on  the  fact 
that  Mr.  Currie  had  attended  the  trials  which  took  place  under 
the  order  of  the  Conference  in  1886,  and  had  taken  part  in  the 
proceedings,  whereby,  it  was  contended,  he  had  waived  any 
irregularity.  That  might  be  a  very  good  answer  if  the  objec- 
tion to  the  proceedings  was,  that  they  were  mere  irregularities ; 
but  it  would  not  be  so  if  the  proceedings  were  void  for  want 
of  jurisdiction  in  the  Court  or  the  committee  by  which  they 
were  being  carried  on.  A  party  by  appearing  before  a  Court 
which  has  no  jurisdiction  over  the  subject-matter,  cannot  give 
it  jurisdiction.    Johnson  v.  Colam  (1). 

One  of  the  grounds  taken  on  moving  for  the  rule  was,  that 
the  charge  should  have  been  proved  before  the  committee  of 
investigation  by  more  than  one  witness ;  and  that  the  words 
of  the  251st  Rule — "  and  out  of  the  mouths  of  two  or  three 
witnesses  he  shall  be  condemned," — were  relied  on  to  support 
the  objection.    I  think  they  have  no  application  here. 

I  have  endeavoured  to  arrive  at  a  proper  construction  of  the 
Rules  of  Discipline,  which,  in  some  respects,  are  not  very  clear, 
and  are  somewhat  difficult  to  apply.  But  having  been  adopted  ' 
by,  and  virtuaUy  incorporated  in,  the  Act  of  Parliament,  they 
must  be  construed  in  the  same  manner  as  any  other  Act  of  the 
Legislature. 

I  think  the  rule  should  be  made  absolute,  subject  to  this 
variation :  that  the  Conference,  and  any  committee  appointed 
by  them,  should  be  prohibited  from  proceeding  with  the  charge 
made  by  the  Rev.  Mr.  Hamilton  in  March  or  April,  ]  886,  which 
was  the  foundation  of  the  proceedings  of  the  committee  of 
investigation,  which  met  on  the  20th  May  in  that  year. 

Wetmore,  J.    I  agree  with  the  learned  Chief  Justice. 

Palmer,  J.    I  think  that  the  Methodist  Conference  could 
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only  try  the  charge  made  by  Hamilton  in  March,  1885,  1886. 
at  the  annual  meeting  of  the  Conference  that  was  held  at  Exyaru 
Charlottetown  in  that  year.  I  say  nothing  as  to  whether  a  ^^"' 
new  charge  can  be  made,  or  whether  if  it  is,  the  Conference  P*i»«n  j. 
would  or  would  not  be  the  sole  judges  of  whether  they  could 
try  it.  I  also  think  that  on  the  particular  charge  made  at  that 
time,  the  committee  of  twelve  first  chasen  were  the  only  tribunal 
that  could  try  it,  and  when  the  new  trial  was  granted  it  should 
have  gone  back  to  them  and  be  disposed  of  by  them  at  that 
meeting  of  the  Conference.  Failing  in  that,  I  do  not  think 
there  is  any  power  in  the  Conference  again  to  try  it  at  all,  as 
th^  Conference  at  its  annual  meeting  in  1886  appointed  a  new 
committee  to  try  the  charge,  which  committee  are  attempting 
to  proceed.  If  they  do  so,  in  my  opinion  they  will  be  assuming 
the  power  to  hold  a  Court  and  adjudicate  upon  important 
rights  of  the  applicant,  which  they  have  no  legal  right  to 
do ;  and  therefore  this  Court  is  bound,  in  the  exercise  of  its 
undoubted  jurisdiction  and  duty,  to  prevent  it.  This  Court 
is,  I  think,  bound  to  prevent  all  Courts  from  attempting  to 
exercise  powers  which  the  law  does  not  give  them,  and  to 
prevent  all  persons  from  assuming  to  exercise  powers  which 
are  alone  exerciseable  by  properly  and  legally  constituted 
Courts.  But  the  prohibition  must,  I  think,  be  confined  to 
preventing  the  trial,  or  any  adjudication  of  the  charge  made 
by  Hamilton  in  1885.  In  my  opinion,  when  the  Act  of  the 
Dominion  Parliament  that  incorporated  the  Methodist  Con- 
ference, made  a  certain  pifblished  Book  of  Discipline  a  part  of  the 
law  of  the  land,  the  breach  thereof  was  thereafter  a  breach  of 
the  laws,  and  not  as  before,  a  mere  breach  of  an  agreement 
made  between  the  members  of  a  voluntary  association ;  and 
the  tribunals  created  thereby  to  try  such  ofiences  were  made 
Courts,  having  their  power  and  jurisdiction  by  the  law  of  the 
land,  as  are  many  of  the  statutory  Courts  in  the  country,  the 
proceedingg  of  all  of  which  it  is  the  clear  duty  of  this  Court 
to  supervise  by  certiorari,  and  to  prohibit  any  excess  of  juris- 
diction by  writ  of  prohibition. 

It  is  obvious  that  the  principles  applicable  to  mere  voluntary 
societies  or  churches  have  no  application  here.  It  follows  that, 
in  my  opinion,  the  writ  must  go,  limited,  however,  to  prevent 
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1886.        the  trial  of  the  charge  made  by  Hamilton  in  1885,  mentioned 
Hx  parte     in  the  affidavits.      * 

CURRIK. 

Pfcimer.  J.  KiNG,  J.    Unless  the  irregularity  has  been  waived  by  the 

action  of  the  applicant,  I  am  clearly  of  opinion  that  the  Con- 
ference has  no  right  under  the  rules  of  discipline  to  investigate 
and  determine  upon  a  charge  made  prior  to  its  preceding  ses- 
sion. The  rules  are  very  clear  that  the  matter  is  to  be  heard 
and  finally  determined  in  all  its  stages  of  trial  and  appeal 
(within  the  annual  Conference)  at  the  annual  Conference  next 
succeeding  the  action  of  the  committee  of  investigation  by 
which  the  person  charged  is  admopished,  reproved  or  suspended. 
The  interim  action  of  the  committee,  aflTecting  prejudicially,  as 
it  does,  the  person  charged,  is  to  be  promptly  followed  by  final 
determination.  Whether  what  I  have  called  an  irregularity  is 
strictly  that  or  something  more,  whether  it  is  capable  of  being 
waived,  and  if  bo,  whether  the  facts  establish  waiver,  are  ques- 
tions which  I  do  not  think  it  necessary  to  consider,  as  I  am  of 
opinion  that  the  Conference  courts  (so  called)  are  not  Courts 
at  all  in  the  proper  sense,  and  therefore  that  prohibition  is  not 
appropriate  to  the  case.  The  object  of  the  writ  is  thus  stated 
in  Bac.  Ab.:  "  As  all  external  jurisdiction  whether  ecclesiastical 
or  civil  is  derived  from  the  Crown  and  the  administration  of 
justice  is  committed  to  a  great  variety  of  Courts,  hence  it  hath 
been  the  care  of  the  Crown  that  these  Courts  keep  within  the  lim- 
its and  bounds  of  their  several  jurisdictions  prescribed  by  the 
laws  and  statutes  of  the  realm,  and  for  this  purpose  the  writ  of 
prohibition  was  framed  which  issues  out  of  the  Superior  Courts 
of  common  lawto  restrain  the  inferior  Court,  whether  such  Courts 
be  temporal,  ecclesiastical, maritime,  military,  etc.,  upon  a  sugges- 
tion that  the  cognizance  of  the  matter  belongs  not  to  such  Courts; 
and  in  case  they  exceed  their  jurisdiction  the  officer  who  executes 
the  sentence,  and  in  some  cases  the  judges  that  give  it,  are  in 
such  Superior  Courts  punishable — sometimes  at  the  suit  of  the 
king,  sometimes  at  the  suit  of  the  party,  sometimes  at  the  suit 
of  both,  according  to  the  nature  of  the  case.  The  object  of 
prohibition  in  general  is  the  preservation  of  the  right  of  the 
King's  Crown  and  Courts,  and  the  ease  and  quiet  of  the  sub- 
ject   For  it  is  the  wisdom  and  policy  of  the  law  to  suppose 
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(1)  10  9.  B.  D.  320. 


both  best  preserved  when  everything  runs  in  its  right  channel        ^^^* 
according  to  the  original  jurisdiction  of  every  Court,  for  by      Bxparu 
the  same  reason  that  one  Court  might  be  allowed  to  encroach,        _^ 
another  might,  which  could  produce  nothing  but  confusion  and       ^!^' 
disorder  in  the  administration  of  justice." 

Where,  as  in  England  and  Scotland,  churches  are  established 
by  law,  and  where  all  that  concerns  their  government,  minis- 
trations and  discipline  relates  to  matters  of  assumed  public 
interest  (for  this  is  involved  in  the  notion  of  a  state  church), 
the  ecclesiastical  tribunals  are  public  Courts  to  which  a  par- 
ticular branch  of  the  administration  of  justice  is  committed, 
and  accordingly  they  are  subject  to  the  control  of  the  Superior 
Courts  of  common  law  by  process  of  prohibition,  if  they 
attempt  to  go  beyond  the  bounds  of  their  jurisdiction. 

Mr.  Wetmore,  in  the  course  of  his  very  able  argument,  con- 
tended that  Parliament,  by  declaring  that  the  rules  and  regu- 
lations of  the  Church  shall  |jp  binding  on  the  Church  corpora- 
tion and  all  the  members  thereof,  until  the  same  shall  have 
been  altered  or  varied  in  accordance  with  the  provisions  therein 
contained,  has  in  effect  constituted  the  so  called  courts  of 
Conference,  ecclesiastical  Courts.  I  differ  with  this.  In  my 
view  the  effect  of  the  Act  is  not  to  create  a  public  jurisdiction, 
but  is  simply  to  ratify  a  contract,  giving  to  the  rules  and 
regulations  the  same  effect  as  they  would  have  had,  but  no 
more  effect  than  they  would  have  had,  if  they  had  been  adopted 
by  the  united  Church  after  incorporation,  instead  of  by  the 
several  Churches  before  incorporation.  Where  the  Act  is  one 
incorporating  a  private  body,  how  can  bodies  acting -within  the 
corporation  and  as  part  of  it  be  properly  deemed  public  bodies 
or  functionaries  ?  Can  any  case  be  found,  where  it  has  been 
decided  that  a  body  within  a  private  corporation  is  a  Court  ? 
Certainly  all  principle  is  against,  such  a  notion.  Commission- 
ers appointed  by  the  Crown  to  regulate  railway  traffic  between 
railway  companies  are  public  functionaries  exercising  judicial 
functions,  and  as  such  are  subject  to  prohibition.  The  obser- 
vations of  Brett,  L.  J.,  in  The  Queen  v.  Local  Government  Board 
(1),  are  to  be  read  in  the  light  of  the  fact  that  the  question 
there  related  to  a  public  body,  and  that  the  Court  expressly 
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1^^'  refrained  from  determining  whether  or  not  the  Local  Govern - 
Eitparte  ment  Board  was  a  tribunal  or  set  of  persons  against  whom 
_^"'  prohibition  would  lie  at  all.  But  here  we  have  bodies 
KinR^J  within  the  corporation,  appointed  by  the  corporation,  and 
whose  existence  as  alleged  Courts  continues  only  so  long 
as  the  corporation  sees  fit  to  continue  them.  Is  not  all 
this  utterly  irreconcilable  with  any  proper  notion  of  a  public 
judicial  tribunal  ?  and  does  it  not  indicate  that  the  Legislature 
was  simply  constituting  what  Lord  Campbell,  in  Ex  parte 
Death  (1),  denominates  "  a  domestic  forum  "  in  accordance  with 
the  agreement  of  the  parties,  for  the  purpose  of  managing 
their  corporate  affaira  until  they  should  see  fit  to  change  it  ? 
The  alternative  is  this :  that  in  a  country  where  all  churches 
are  voluntary  societies  for  religious  purposes  and  where  ques- 
tions of  church  membership,  official  status,  ministerial  qualifi- 
cations and  disqualifications  and  of  discipline  are  left  primarily 
to  the  body  itself,  to  be  determii^d  within  itself  upon  a  basis 
of  contract  so  far  as  its  relations  to  its  members  and  to  the 
law  are  concerned,  we  ^Fould  have  the  Legislature  establishing 
a  public  jurisdiction  over  such  matters  in  the  case  of  a  single 
church,  and  setting  up  a  series  of  Courts  with  novel  jurisdic- 
tions. Thus  in  addition  to  the  one  in  question,  a  Court  to 
inquire  into  the  conduct  of  a  minister  for  non-payment  of  his 
debts,  rule  255 ;  or  for  engaging  in  secular  business  that  would 
detract  from  his  usefulness  or  ministerial  character,  rule  256 ; 
or  for  the  dissemination  of  erroneous  doctrine,  rule  257 ;  or  for 
imprudent  conduct,  rule  258 ;  also  Courts  for  the  trial  of  local 
preachers,  under  rules  259  to  264 ;  and  Courts  for  the  trial  of 
Church  members,  under  rules  264  to  276.  If  it  had  been 
intended  that  all  these  Church  bodies  and  committees  should 
be  considered  as  public  Courts  of  law  engaged  in  the  adminis- 
tration of  justice,  it  seems  to  me  that  the  intention  would  have 
been  expressed  in  unmistakeable  terms,  and  we  would  not  be 
driven  to  ground  such  a  wide  and  novel  departure  from  the 
settled  practice  of  neutrality,  upon  the  construction  of  a  few 
general  words  of  reference  in  an  Act  of  incorporation. 

I  might  stop  here  so  far  as  this  case  is  concerned  ;  but  as  it 
has  been  contended  on  the  part  of  the  Church  that  any  inter- 


(1)  17  Jur.  112 ;  18  Q.  R  647. 
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ference  by  the  Court  is  an  assumption  of  authority,  I  desire  to  ^^^^ 
make  a  few  observations  as  to  the  power  of  the  Courts  in  such  St  parte 
cases.  In  the  case  of  every  voluntary  society  the  Courts  will  ^^^** 
restrain  the  society  from  acting  towards  its  members  otherwise  '^g'^- 
than  as  the  constitution  of  the  society  allows.  It  does  this, 
not  by  treating  the  private  tribunals  as  Courts  and  granting 
prohibition,  but  by  dealing  with  them  on  the  ground  of  con- 
tract and  by  the  process  of  injunction.  This  was  done  in 
Labotvchere  v.  Earl  Wharndiffe  (1),  where  the  members  of  a 
club  were  restrained  from  expelling  a  member  contrary  to  its 
rules.  The  same  law  is  applied  to  the  voluntary  societies 
called  churches.  The  law  has  been  much  considered  in  Scot- 
land in  the  cases  of  the  Free  Church  and  of  the  Episcopal 
Church.  In  the  Cardross  (McMillan's)  case,  a  Presbytery  of 
the  Free  Church  having  tried  a  minister  for  his  conduct, 
adjudged  partially  against  him,  and  the  Synod  on  appeal 
reversed  its  action.  Upon  appeal  to  the  General  Assembly 
that  body  took  the  case  up  de  novo,  and  passed  a  sentence 
more  extensive  than  that  of  the  Presbytery.  The  minister 
applied  to  the  Civil  Court  for  "  reduction  "  as  it  is  termed,  on 
the  ground  that  th^  Assembly,  being  confined  to  an  appellate 
power  by  the  constitution  of  the  Church,  had  transcended  its 
authority  by  passing  an  original  sentence  upon  him.  The 
General  Assembly  pleaded  amongst  other  pleas,  that  the  sen- 
tences complained  of  being  spiritual  acts  done  in  the  ordinary 
course  of  discipline  of  a  christian  church  tolerated  and  pro- 
tected by  law,  it  is  not  competent  for  the  Civil  Court  to  reduce 
them,  and  the  actions  should  therefore  be  dismissed.  The  plea 
was,  however,  overruled.  The  Lord  President  said,  (Select 
Scotch  Ecclesiastical  cases,  page  94):  "If  the  bye-laws  or 
constitution  or  rules  of  government  are  not  contrary  to  law,  • 

are  not  illegal  in  themselves,  the  Courts  of  law  will  not  inter- 
fere between  them  and  their  members  in  the  fair  application 
and  enforcement  of  such  rules  against  parties  who  have  chosen 
to  enter  the  body  and  to  subject  themselves  to  its  laws.  But 
if  the  office  bearers,  or  the  governing  authorities  of  the  body 
go  altogether  beyond  the  sphere  of  the  constitution  of  the 
association,  if  they  deal  with  a  member  in  a  way  that  they 
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1^8^'        are  not  authorized  by  their  constitution  to  deal  with  him,  if 
Hcparte     they  attempt  to  exercise  over  him  a  power  or  authority  which 
^^^*      he  by  becoming  a  member  did  not  give  them,  and  if  by  so 
Kingj^j.       acting  they  have  done  him  injury,  he  will  not  be  precluded, 
from  seeking  redi'ess,  nor  will  the  Courts  of  law  hold  them- 
selves precluded  from  giving  him  redress.      *      *      *      It  is 
truly  a  question  of  contract,  of  the  laws  or  bye-laws  of  a  body 
or  association." 

Lord  Curriehill  says:  "The  dissenting  bodies  in  this  country, 
although  they  are  unquestionably  tolerated  and  protected  by 
law,  are  still  in  their  nature  and  character  only  voluntary 
associations  or  societies,  and  their  office  bearers  whom  they 
appoint  for  the  management  of  their  affairs,  or  for  the  perfor- 
mance of  any  other  functions  are  not  included  among  the  Judi- 
cial institutions  of  the  country,  and  have  no  authority  over  any 
othera  than  the  members  and  functionaries  of  their  respective 
associations,  and  have  no  authority  over  them  beyond  what  is 
voluntarily  agreed  to  by  them." 

The  case  came  before  the  Court  a  second  time,  and  at  page 
145  Lord  Ivory  says :  **  As  to  the  extent  of  the  Court's  powers 
in  exercising  jurisdiction  in  regard  to  such  a  constitution  (as 
that  of  the  Free  Church),  it  is  perfectly  clear  that  this  Court  is 
not  to  touch  matters  of  doctrine,  is  not  to  review  sentences  of 
discipline,  is  not  to  depose  clergymen  or  suspend  tbem« 
Nobody  would  dream  of  that.  This  Court  is  not  to  appoint, 
any  more  than  it  is  to  depose,  ministers.  But  it  is  to  consider 
whether  the  constitution  has  been  acted  upon  or  not,  who  has 
gone  beyond  it,  and,  in  regard  to  its  violation,  who  has  been 
affected  by  that  violation  if  a  violation  has  taken  place.  That 
this  Court  is  entitled  to  do,  and  it  is  bound  to  do  it  to  the 
•  effect  of  setting  aside  and  quashing  what  is  inconsistent  with  the 

constitution,  leaving  the  parties  to  find  their  other  remedies — 
their  spiritual  remedies  as  they  are  called — within  the  body 
itself,  when  the  body  has  been  put  right  as  to  what  the  constitu- 
tion really  is.  Now,  this  is  not  an  invasion  of  the  freedom  of 
the  church.  This  is  not  a  violation  of  the  privileges  belonging 
to  a  church  well  constituted  as  this  truly  is.  It  is  a  defence  of 
the  church,inasmuch  as  it  is  a  defence  and  protection  of  itn  con- 
stitution.   A  constitution  under  which  no  party  knows  what 
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is  to  happen  to  him  to-moirow,  who  is  to  sit  over  him  in  judg-        ^886. 
ment,  and  what  is  to  become  both  of  his  spiritual  and  temporal      En  parte 
rights,  is  no  constitution  at  all."  umib. 

And  Lord  Curriehill  at  page  154  says :  "  The  observance  of  King^. 
forms  of  process  is  not  a  condition  of  the  powers  or  jurisdiction 
of  Church  Courts ;  and  it  is  not  every  error  of  that  kind  which 
renders  their  sentences  null  and  void.  But  the  conditions  of 
powers  conferred  by  members  of  a  voluntary  association  upon 
the  office  bearers  limit  their  powers,  and  any  proceeding  in 
contravention  of  these  conditions  is  vltra  vires,  and  coiH^e- 
quently  null  and  void." 

In  my  view  therefore  the  applicant  is  not  without  ade- 
quate remedy  in  case  he  is  dealt  with  contrary  to  the  constitu- 
tion of  the  Methodist  Church,  but  for  the  reasons  which  I  have 
given  I  think  that  he  has  misconceived  his  remedy  and  that 
prohibition  does  not  lie. 

Eraser,  J.  With  the  time  at  my  disposal  since  this  matter 
was  argued,  and  the  best  consideration  I  can  give  to  it,  I  have 
come  to  the  same  conclusion  as  the  learned  Chief  Justice. 

The  Act  of  the  Parliament  of  Canada  47  Vic.  cap.  106,  and 
the  Act  of  Assembly  47  Vic.  cap.  22  have  in  eflfect  made  the 
Book  of  Discipline  of  the  Methodist  Church  part  of  the  law  of 
the  land,  subject,  of  course,  to  the  provisions  of  those  statutes. 
The  church  which  before  such  enactments  may,  so  far  as  the 
present  application  is  concerned,  have  been  regarded  as  gov- 
erned by  the  law  applicable  to  a  voluntary  association,  there- 
after in  respect  to  the  rules  and  the  matters  to  which  such 
rules  relate  can  only  be  dealt  with  as  any  other  association 
whose  rules  have  received  legislative  sanction^.  The  adminis- 
tration of  discipline  in  the  Methodist  Church  is,  therefore,  now 
regulated  by  the  rules  laid  down  in  the  Book  of  Discipline, 
and  these  rules  are  to  be  construed  in  the  same  manner  as  any 
legislative  provision  dealing  with  other  subjects  would  be  con- 
strued. If,  therefore,  any  Court  created  under  and  dealing 
with  any  of  the  subjects  mentioned  in  the  rules  relating  to  the 
administration  of  discipline,  should  attempt  to  act  beyond  its 
jurisdiction,  this  Court  would  have  an  undoubted  right  to  pro- 
hibit it  doing  so.    I  cannot  assent  to  Mr.  Stockton's  argument 
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ClTRBIB. 
Fraaer,  J. 


1836.  that  this  is  a  matter  of  spiritual  concern  and  that  the  Court  is 
Ec parte  a  spiritual  Court  and  sole  judge  of  its  own  jurisdiction.  The 
Court  and  the  proceedings  for  the  trial  of  a  minister  of  the 
Methodist  Church,  since  the  passing  of  the  Acts  I  have  referred 
to,  are  Courts,  and  the  proceedings  are  proceedings  regulated 
by  the  laws  of  the  land,  that  is,  by  the  rules  of  the  Book  of 
Discipline,  made  part  of  the  law  of  the  land — and,  although  the 
conduct  of  a  minister  and  the  charge  of  immorality  against 
him  may  be  and  is  of  the  highest  concern  to  the  Church  and  its 
spiritual  interests,  yet  it  can,  in  my  opinion,  only  be  dealt  with 
by  the  proceedings  appointed,  and  the  Courts  mentioned  in  the 
Rules  of  Discipline,  and  these  proceedings  are  subject  to  the 
supervision  of  this  Court,  and  if  the  Court  dealing  with  them 
acts  without  jurisdiction,  it  is  amenable  to  the  writ  of  prohibi- 
tion. 

The  Rules  for  the  trial  of  a  minister  are  the  Rules  249,  250, 
251,  and  252,  together  with  several  others,  principally  those 
from  227  to  243. 

It  may  be  a  question  whether  the  proceeding  at  Scotchtown 
on  the  20th  May,  1885,  was  regular  without  a  personal  notice 
to  Mr.  Currie^and  whether  he  was  then  rightly  suspended,  but 
it  is  clear  that  the  Annual  Conference  in  June,  1885,  proceeded 
to  deal  with  the  case  under  the  authority  given  them  by  Rule 
250,  when  they  nominated  and  appointed  a  Court  of  twelve 
and  a  Court  of  Appeal  of  nine.  The  Court  of  twelve,  by  a 
majority  vote,  found  the  charges  of  immorality  proved,  and 
the  Court  of  Appeal,  under  the  authority  given  them  by  the 
the  240th  Rule,  ordered  a  new  trial  upon  the  ground  that  fur- 
ther evidence  was  available. 

No  objection  was  taken  at  the  argument  to  the  constitution 
of  these  two  Courts,  and  I  do  not  now  desire  to  base  my  judg- 
ment upon  any  such  objection,  but  merely  to  observe  that  the 
250th  Rule,  while  stating  that  there  shall  be  a  Court  of  twelve, 
seems  to  point  to  that  Court  being  presided  over  by  the  Piesi- 
dent  or  his  nominee,  who  under  the  232nd  Rule,  was  to  see  that 
a  correct  record  was  kept  of  the  charges,  evidence  and  judg- 
ment in  the  case,  and  under  Rule  232  was  to  refrain  from 
delivering  any  charge  to  the  committee  or  from  interfering  in 
any  way  with  their  liberty  of  judgment,  but  under  Rule  228 
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was  to  have  a  casting  vote  in  every  case  of  an  equal  division        ^^^' 
of  votes ;  and  that  nine  ministers,  with  a  president  presiding,      Exparu 
shall  constitute  the   Court  of  Appeal,  and   the  233rd  Rule,        ^^«- 
already  referred  to,  states  that  the  presiding  officer,  in  all  cases      ^^^•^  J- 
of  appeal,  shall  refrain   from  delivering  any  charge  to  the 
committee,  or  from  interfering  in  any  way  with  their  liberty  of 
judgment,  and  I,  therefore,  express  no  opinion  as  to  whethef 
the  words  of  Rule  250  mean  that  there  shall  be  a  presiding 
officer  sitting  over  the  Court  of  twelve,  making  thirteen  sitting 
at  the  investigation,  the  pre.*:iding  officer  having  only  the  powers 
given  him  by  Rules  228,  232  and  233,  and  that  the  Court  of 
Appeal  shall  consist  of  nine  ministers  and  a  President  presiding, 
or  ten  persons  subject  to  Rules  232- and  233. 

Assuming,  then,  that  the  Court  of  twelve,  and  the  Appellate 
Court  of  nine,  appointed  by  the  Conference  in  June,  1885, 
were  properly  constituted,  the  result  of  their  action  was  the 
ordering  of  a  new  trial  by  the  Court  of  Appeal.  Such  new 
trial  has  never  taken  place;  for,  I  quite  agree  with  the 
learned  Chief  Justice,  that  the  new  trial  contemplated  by  the 
240th  Rule  can  only  mean  a  new  trial  before  the  same  Court 
of  twelve  who  had  delivered  the  judgment  appealed  from- 
The  proceeding  in  September,  1885,  at  Scotchtown,  was,  no 
doubt,  intended  by  the  then  President  of  the  Conference  to  be 
a  proceeding  by  way  of  a  new  trial,  but  I  cannot  see  anything 
in  the  Rules  which  would  shew  that  that  was  the  proper  step 
to  be  taken  to  attain  that  end. 

At  present  it  appears  to  me  that  what  took  place  in  August 
and  September,  1885,  was  not  a  new  charge  but  was  a  proceed- 
ing adopted  towards  procuring  a  new  trial,  not  in  any  way 
warranted  by  the  Rules. 

The  Rules  are  in  some  instances  not  very  clear — indeed  ap- 
pear wanting  in  detail  and  explicitness.  Rules  251  and  252,  it 
would  seem,  might  consecutively  have  followed  Rule  249,  be- 
cause it  is  doubtful,  to  say  the  least,  whether  those  Rules  have 
any  relation  whatever  to  what  is  provided  for  by  Rule  250. . 

I  offer  no  opinion  as  to  whether  new  charges  for  the  same 
offence  can  be  now  instituted,  or  what  proceedings  can  be  taken 
to  further  investigate  the  alleged  charges  against  Mr.  Currie. 
All  I  now  say  is,  that  I  concur  in  the  judgment  of  the  learned 
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^^6'  Chief  Justice,  and  think  the  order  should,  for  the  reasons  stated 

Ex  parte  in  his  judgment,  be  made  absolute  for  a  writ  of  prohibition, 

CuBMB.  limited  as  he  has  stated. 


Eraser,  J. 


Tuck,  J.  This  was  an  application  made  in  Trinity  Term 
last,  on  the  affidavit  of  Duncan  D.  Currie,  for  a  rule  nisi  for  a 
writ  of  prohibition  to  the  New  Brunswick  and  Prince  Edward 
Island  Conference  of  the  Methodist  Church,  and  the  Rev. 
Charles  W.  Hamilton,  to  prohibit  the  Conference  or  any  com- 
mittee then  appointed  or  thereafter  to  be  appointed  by  this 
Conference,  from  further  hearing,  trying,  or  investigating  or 
further  proceeding  with  a  charge  of  adultery  made  by  Charles 
W.  Hamilton,  against  Duncan  D.  Cume,  in  the  Conference. 

The  affidavit  of  Mr.  Currie,  upon  which  the  rule  was  granted, 
stated  that  he  was  a  member  of  the  New  Brunswick  and  Prince 
Edward  Island  Conference  of  the  Methodist  Church ;  that  on 
the  26th  day  of  May,  1885,  he  was  served  with  a  paper  writ- 
ing, containing  a  charge  of  seduction  and  adultery,  made  against 
him  in  his  official  capacity  as  a  Methodist  minister  and  a  mem- 
ber of  the  Conference,  by  Charles  W.  Hamilton,  also  a  mem- 
ber of  the  Conference,  and  on  the  same  day  he  received  another 
paper,  notifying  him  that  an  investigation  was  to  be  held  by  a 
committee  on  those  charges  on  the  20th  day  of  May,  1885 ;  that 
this  committee  met  on  the  20th  May,  1885,  in  his  absence  and 
without  his  knowledge,  investigated  the  charges  and  reported 
them  proven ;  and  that  it  appears  by  the  records,  that  only  one 
witness  was  called  to  prove  the  charges.  That  at  the  Annual 
Session  of  Conference,  held  at  Charlottetown  in  June,  1885, 
the  chargesof  seduction  and  adultery  were  tried,  and  heard  by 
a  committee  of  twelve,  nominated  by  the  President  and  ap- 
pointed by. Conference,  and  eight  members  of  this  committee 
reported  the  charges  proven,  and  four  that  they  were  not 
proven ;  that  he  then  appealed  to  the  Court  of  Appeal,  who 
granted  him  a  new  trial,  and  the  Conference  ordered  th^ 
charges  to  lie  over  till  the  next  annual  meeting  of  the  Confer- 
ence. That  on  the  9th  of  September,  1885,  there  was  another 
committee  meeting  on  the  matter  which  he  attended,  at  Can- 
ning in  the  County  of  Queens.  That  at  the  annual  meeting  of 
Conference  for  the  year  1886,  abother  committee  of  twelve  was 
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appointed  to  investigate  the  charges,  and  a  trial  was  had,  when        ^8^* 
he  was  acquitted  of  the  charge  of  seduction,«nd  the  committee      Exparu 

stood  six  for  and  six  against  him  on  the  charge  of  adultery ;        * 

that  a  new  trial  was  then  ordered  and  a   new  committee      Tuok^. 
struck  to  investigate  the  charge  of  adultery.    Before  this  last 
named  committee  had  finished  its  work,  a  rule  nisi  for  a  writ 
of  prohibition  was  granted  by  this  Court 

The  grounds  upon  which  the  rule  went  were :  1st.  That  the 
annual  Conference  of  1885,  should  have  finally  determined  the 
case,  and  after  that  session,  their  jurisdiction  to  further  try 
the  case  was  gone. 

2nd.  That  Mr.  Cuirie  should  have  been  served  with  a  copy 
of  the  charges  and  notice  of  the  meeting,  a  week  before  the 
first  meeting  of  the  committee  in  May,  1885,  or  of  any  subse- 
quent meeting  of  a  committee ;  and  it  was  claimed  that  this 
had  not  been  done. 

3rd.  That  at  the  preliminary  meeting  before  the  committee, 
the  charges  should  have  been  proved  by  more  than  one  witness. 

In  shewing  cause  against  this  rule  there  were  read  affidavits 
of  Revs.  John  Reid,  Robert  Wilson,  Job  Shenton  and  Charles 
Stewart,  D.  D.,  in  which  it  was  stated  that  there  was  mailed 
by  letter,  post  paid  and  registered,  on  the  8th  of  May,  1885, 
addressed  to  Mr.  Currie  at  Albert  in  the  County  of  Albert,  his 
Circuit  address  and  place  of  residence,  a  copy  of  the  charges 
against  him,  and  a  notification  to  attend  a  meeting  of  a  com- 
mittee of  investigation,  which  would  convene  at  the  Methodist 
Church,  Scotchtown,  Queen's  County,  on  the  20th  May,  1885, 
which  letter,  in  the  ordinary  course,  would  reach  Albert,  ready 
for  delivery  on  the  9th  May,  1885 ;  that  the  fact  that  charges 
had  been  made  and  such  a  notice  would  be  sent  him  was  told 
Mr.  Currie  by  Rev.  Robert  Wilson  about  the  last  of  April,  1885, 
and  on  the  8th  May,  1885,  Mr.  Wilson  sent  by  mail  to  Mr. 
Currie,  a  letter  directed  to  Albert,  enclosing  a  copy  of  the 
charges,  which  had  been  made  against  him,  and  another  directed 
to  Quispamsis  in  King's  County,  where  his  family  resided, 
stating  what  had  been  done ;  and  both  letters  were  posted  at 
Salisbury  in  the  County  of  Westmorland ;  that  in  September, 
1885,  there  was  an  investigation  of  the  charges  at  Scotchtown 
in  Queen's  County,  when  Mr.  Cun;ie  was  present,  and  Rev.  Mr. 
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^886.  Deinstadt  there  handed  him  the  finding  or  verdict  of  the  com- 
Bkparu     mittee,  which  was  read  by  him ;  that  at  the  annual  session  of 

^^''  Conference  in  Charlottetown  in  June,  1885,  a  committee  of 
'^^^-  twelve  was  appointed  by  the  President  to  try  the  charges 
against  Mr.  Currie,  and  also  a  committee  of  nine  senior  mem- 
bers present  and  members  of  Conference,  to  act  as  a  Court  of 
Appeal,  as  provided  in  the  Book  of  Discipline ;  that  Mr.  Carrie 
was  present  and  accepted  the  committee,  but  objected  that  the 
charges  had  not  been  sustained  by  the  testimony  of  two  wit- 
nesses ;  that  this  committee  by  a  verdict  of  eight  to  four  found 
Mr.  Currie  guilty  of  the  charges  made  against  him ;  that  Mr. 
Currie  then  appealed  to  the  Court  of  Appeal  composed  of  the 
nine  senior  ministers,  presided  over  by  the  President,  and  asked 
for  a  new  trial,  so  that  he  might  face  the  accuser  and  obtain 
additional  evidence  in  his  own  behalf,  and  a  new  trial  was 
granted  him;  that  on  the  18th  August,  1885,  Mr.  Shenton, 
then  President  of  Conference,  sent  Mr.  Currie,  in  writing,  for 
the  purpose  of  a  new  trial,  a  copy  of  the  charges  against  him, 
^  and  a  notification  that  a  committee  had  been  appointed  to  in- 

vestigate the  charges,  which  committee  would  meet  at  Scotch- 
town  on  the  9th  September,  1885;  that  the  committee  met  accord- 
ing to  appointment,  to  investigate  the  charges,  Mr.  Currie  being 
present,  and  found  them  proven,  and  ordered  that  the  sentence 
of  suspension,  pronounced  in  May,  1885,  be  continued  until  the 
next  session  of  annual  Conference ;  that  on  the  27th  day  of 
May,  1886,  a  letter,  post  paid,  written  by  the  President  of  the 
Conference,  posted  at  Charlottetown,  was  sent  Mr.  Currie, 
directed  to  him  at  Quispamsis,  King's  County,  where  he  had 
given  directions  to  address  him,  notifying  him  that  the  annual 
meeting  of  the  Prince  Edward  Island  District,  would  be  held 
at  Summerside  on  the  8th  day  of  June,  1886 ;  no  reply  was 
received  to  this  letter  and  Mr.  Currie  did  not  attend  the  Dis- 
trict Meeting,  which  accepted  the  decision  of  the  committee  of 
investigation,  and  passed  the  case  on  to  the  Conference ;  that 
at  the  annual  Conference  held  at  Sackville  in  June,  1886,  over 
which  Dr.  Stewart  presided,  Mr.  Currie  was  present  and  raised 
no  objection  to  the  course  pursued  in  nominating  the  Court  of 
twelve  ministers,  and  was  permitted  to  challenge  and  did  chal- 
lenge a  greater  porportion  than  two  to  five  of  the  ministers 


Digitized  by 


Google 


XXVI.]  NEW  BRUNSWICK  REPORTS.  429 


nominated ;  that  at  this  Conference  the  President  appointed  a  ^BS6. 
committee  of  nine  of  the  senior  ministers  present,  being  mem-  Hxpane 
bers  of  Oonference,  who,  with  the  President,  constituted  a  Court  ^^^' 
of  Appeal  ;that  Mr.  Currie  was  present  before  this  committee,  '^^^' 
during  the  progress  of  the  trial,  at  each  meeting  of  the  Court, 
and  did  not  question  or  object  to  the  authority  or  jurisdiction 
of  the  same ;  that  when  this  Court  failed  to  agree  upon  the 
charge  of  adultery,  and  another  committee  was  appointed,  Mr. 
Currie  was  present  and  offered  no  objection  to  the  course  pur- 
sued, and  the  same  nine  ministers  constituted  the  Court  of 
Appeal  for  the  new  Court  of  trial ;  that  when  this  last  named 
Court  of  trial  began  the  investigation  of  the  charge,  Mr.  Currie 
was  in  attendance,  made  no  objection,  and  said  all  that  he 
wanted  was  light,  more  light  on  the  case,  come  from  what 
quarter  it  might,  and  made  his  statement  before  the  Court ;  and 
on  the  22nd  June,  1886,  the  Court,  having  expressed  the 
opinion  that  in.  order  to  properly  understand  the  case,  Eliza 
Moore,  the  young  woman  implicated,  should  be  brought  before 
them  to  give  testimony,  the  Court  was  adjourned  until  Friday, 
the  25th  day  of  June ;  on  this  day,  Eliza  Moore  and  other  wit- 
nesses being  present,  at  the  instance  of  Mr.  Cume  further  pro- 
ceedings were  stayed  by  order  of  this  Court  There  was  an 
affidavit  in  reply  by  Mr.  Currie,  which  does  not  materially 
alter  the  above  named  facts. 

The  third  ground  taken,  on  moving  the  rule,  namely,  "  That 
the  charge  should  have  been  proved  by  more  than  one  wit- 
ness," under  section  251  of  the  Doctrines  and  Discipline  of  the 
Methodist  Church,  was  not  urged  by  counsel  in  support  of  the 
rule,  and  may  be  considered  to  have  been  abandoned.  In  fact 
the  affidavits  shew  that  there  were  several  witnesses  present 
and  gave  evidence  before  the  investigating  committee. 

Whilst  sections  227,  249,  250,  251  and  252  of  the  Discipline 
were  all  cited  when  this  Court  was  asked  to  grant  the  rule, 
yet  the  counsel  relied  chiefly  on  sect'on  252,  which  reads  as 
follows:  ''If  a  minister  or  probationer  for  the  ministry  be 
charged  with  immorality  between  the  time  of  holding  the 
annual  district  meeting  and  the  annual  Conference,  a  com- 
mittee, chosen  as  above  directed,  shall  investigate  the  matter, 
and  shall  have  authority  to  admonish,  reprove  or  suspend  the 
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18^'        offender  until  the  meeting  of  the  annual  Conference,  when  the 
Eb  jHiHe     case  shall  be  finally  determined."    It  was  contended,  on  moving 

uRRiE.  £^^  ^^  ^^j^^  j.j^^^  under  this  section,  as  the  matter  was  not 
'^^^'  finally  determined  at  the  next  meeting  of  annual  Conference, 
in  June,  1885,  after  investigation  by  the  committee  chosen  in 
the  manner  pointed  out.  Conference  had  no  further  power  to 
act,  and  this  rule  was  granted  largely  upon  that  contention. 
But  at  the  argument,  that  view  was  abandoned,  because  it  was 
clear  that  Afr.  Currie  had  not  been  charged  with  immorality, 
''  between  the  time  of  holding  the  annual  district  meeting  and 
the  annual  Conference,"  and  it  was  admitted  by  counsel  for 
Mr.  Currie  that  if  the  rule  could  be  sustained,  it  must  be  on 
other  sections. 

By  Act  of  Assembly  47  Vic.  ca^  22,  after  reciting  that, 
"  whereas  the  Methodist  Church  of  Canada,  the  Methodist  Epis- 
copal Church  of  Canada,  the  Primitive  Methodist  Church  of 
Canada,  and  the  Bible  Christian  Churchpf  Canada,  have  agreed 
to  unite  under  the  name  of  "  The  Methodist  Church,"  on  the 
basis  of  union  adopted  by  the  said  four  denominations  in  a  gen- 
eral convention  or  conference  assembled  at  Belleville  in  the 
Province  of  Ontario,  on  the  6th  day  of  September,  1883,  which 
basis  of  union,  rules,  regulations  and  discipline  are  found  in  the 
journal  of  the  said  Conference,  published  at  the  City  of  Toronto 
by  the  Reverend  William  Briggs  in  the  said  journal,  and  also 
in  the  Book  of  Discipline  published  by  the  said  Reverend  Wil- 
liam Briggs  at  Toronto,  in  the  year  1884  :  it  was  enacted  by 
section  1,  "  that  the  said  basis  of  union  of  the  said  churches  is 
hereby  ratified  and  confirmed ; "  and  by  section  9,  it  is  enacted 
that  "  all  copies  of  the  basis  of  union,  rules,  regulations  and 
discipline  or  minutes  of  Conference,  under  the  direction  or 
authority  of  the  General  Conference  of  the  said  Church,  or  a 
copy  of  any  bye-law  or  resolution  of  said  General  Conference, 
under  the  seal  or  duplicate  seal  of  the  Corportltion,  shall  be 
prima  facie  evidence  in  all  Courts  of  the  contents  thereof." 
47  Vic.  cap.  lOG,  Statutes  of  Canada,  contains  the  same  pre- 
amble, and  section  19  of  this  Act  is  as  follows:  "  The  said  basis 
of  union,  adopted  by  the  said  four  denominations,  and  the  rules, 
regulations,  and  discipline  also  adopted  by  the  said  four  denom- 
inations in  the  s^id  Genen^l  Conference  or  convention  held  at 
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the  said  city  of  Belleville  are  hereby  declared  to  be  binding  on       ^886. 
the  said  Corporation  and  all  the  members  thereof,  until  the      Bitparu 
same  shall  have  been  altered,  &c."    Schedule  A,  part  3,  pro-        ^'"'"' 
vides  that,  "  The  territory  occupied  by  each  annual  Conference      '^^^' 
shall  be  divided  into  districts,"  and  also  the  manner  in  which 
those  districts  shall  be  constituted,  the  time  and  place  of  meet- 
ing, &c.,"  and  "  that  the  examination  of  ministerial  character 
shall  be  business  of  the  first  day  of  district  meeting,  and  shall 
be  confined  to  the  ministerial  members  alone/' 

The  first  question  which  arises,  is  whether  the  Court,  in  this 
case,  has  the  right  to  grant  a  writ  of  prohibition.  It  was  con- 
tended that  the  Methodist  Church  of  Canada  is  a  voluntary  , 
one,  that  no  question  of  property  nor  yet  of  civil  rights  arises 
here,  except  so  far  as  clerical  office  and  salary  are  involved,  as 
attached  to  the  office,  and  therefore  prohibition  will  not  lie. 
A  number  of  cases  were  cited  at  the  argument  in  support  of 
this  contention,  chiefly  decisions  of  Courts  in  the  United  States, 
but,  so  far  as  I  am  able  to  discover,  no  authority  can  be  found 
for  the  contention  that  prohibition  will  not  lie  where  a  spirit- 
ual Court  has  been  created  by  Act  of  Parliament,  or  where 
church  rules,  regulations  and  discipline  are  by  statute  made 
2ynma  facie  evidence  in  all  Courts  of  the  contents  thereof,  or, 
as  in  this  case,  where  the  basis  of  union  and  the  rules,  regula- 
tions and  discipline  of  the  Methodist  Church  are  by  statute 
declared  to  be  binding  on  the  Church  Corporation  and  all  the 
members  thereof,  and  where  such  a  Court  has  proceeded  in  a 
matter  clearly  out  of  its  jurisdiction.  In  Comyn's  Digest, 
"  Prohibition"  (A.)  and  (F.).  and  Bac.  Abr.  "  Prohibition," 
(I.),  without  quoting  the  paragraphs,  it  is  stated  that  in 
cases  therein  mentioned,  prohibition  lies  to  the  spiritual  Court. 
If  the  spiritual  or  any  inferior  Court  proceeds  in  a  matter  be- 
yond its  jurisdiction,  prohibition  will  lie.  In  Mayor  of  Lon- 
don V.  Cox  (1),  it  is  held  that  "  where  an  inferior  Court  pro- 
ceeds in  a  cause  properly  within  its  jurisdiction,  no  prohibition 
can  be  awarded  till  the  pleadings  raise  some  issue  which  the 
Court  is  incompetent  to  try.  But  where  the  foundation  for 
the  jurisdiction  is  itself  defective,  a  prohibition  may  be  applied 
for  at  once." 
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1886'  Jolly,  et  al.  v.  Baines  (1),  decides  "  that  on  motion  for  a  pro- 

JSx parte  hibition  the  Court  will  not  enter  into  questions  as  to  the  prac- 
CuKBiE.  ^j^^  ^£  Ecclesiastical  Courts ;  and  Ex  parte  William  Story  (2), 
'^^J^-  decides  that  "prohibition  to  the  Spiritual  Court  lies  only 
where  the  Court  is  proceeding  in  a  matter  which  is  clearly  out  of 
its  jurisdiction,  or  in  a  manner  that  is  manifestly  contraiy  to  the 
general  principles  of  justice/'  In  Hudson  v.  Tooth  (3),  the 
rule  was  made  absolute,  because  the  Court  were  of  the  opinion 
that  Lord  Penzance  had  no  jurisdiction  to  hear  the  cause  at 
Lambeth.  In  the  course  of  his  judgment,  Cockbum,  C.  J., 
says,  (and  this  may  have  a  bearing  on  another  part  of  this 
'  case),  "  the  jurisdiction  must  be  exercised  in  strict  conformity 
to  the  statute  which  creates  it."  In  my  opinion  the  same 
principles  which  govern  the  Superior  Cruris  of  England  in 
granting  writs  of  prohibition  to  Spiritual  Courts  there,  apply 
to  cases  like  the  one  now  under  consideration.  But  it  is  put 
forward,  that  even  admitting  this  to  be  true,  then  the  utmost 
that  can  be  said,  is  that  there  is  only  an  irregularity  in  practice, 
and  the  proper  course  for  Mr.  Currie  was  to  have  appealed 
to  the  Court  of  Appeal  of  Conference,  under  paragraph  8G  of 
Discipline,  which  provides  for  a  Court,  which  shall  hear  and 
determine  appeals.  This  same  argument  was  used  by  counsel 
in  Hudson  v.  Tooth,  but  the  Court  in  their  judgment  gave 
no  weight  to  this,  and  determined  the  case  entirely  upon  Lord 
Penzance's  want  of  jurisdiction. 

It  seems  to  me  that  if  the  Court  at  annual  Conference  in 
June,  1886,  acted  wholly  without  jurisdiction,  then  the  proper 
remedy  is  by  prohibition,  and  Mr.  Currie  was  not  obliged  to 
apply  to  the  Court  of  Appeal  of  Conference. 

There  is  no  doubt,  after  looking  at  all  the  affidavits,  that  Mr. 
Currie  submitted  himself  to  the  trial  at  the  meeting  of  annual 
Conference  in  June,  1885,  when  he  was  found  guilty  of  both 
charges,  and  that  a  new  trial  was  granted  upon  his  application, 
and  because  he  said  he  could  produce  more  evidence.  When 
the  committee  met  again  at  Scotchtown  in  September,  1885, 
and  evidence  was  taken,  Mr.  Currie  was  present,  and  the 
charges  were  found  to  be  proven.  Afterwards  at  Sackville  in 
June,  188G,  at  the  annual  meeting  of  Conference  a  new  trial 

(l)12Ad.  &E,201.  (2)12C.  B.  7(J0.  (3)  3  (^.  a  D.  4«. 
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committee  of  twelve  was  appointed.  Mr.  Currie,  being  present,  18S6. 
got  more  than  his  right  of  challenge  under  paragraph  230  of  Ex  pane 
Discipline,  which  is,  for  cause,  in  the  proportion  of  two  in  five  ^^^^^' 
of  those  nominated  to  form  a  committee  of  investigation.  He  Tnck^j. 
exercised  his  right  of  challenge,  and  Dr.  Williams,  as  General 
Superintendent,  present  at  this  Conference,  allowed  Mr.  Currie 
a  larger  challenge  than  he  was  entitled  to  under  the  Discipline, 
so  that  he,  to  a  certain  extent,  controlled  the  committee,  and, 
although  he  did  not  name  them,  yet  for  cause  he  was  allowed 
to  challenge  in  the  proportion  of  more  than  two  to  five,  and 
really  he  had  the  privilege  of  largely  making  his  own  com- 
mittee. This  committee  met,  reported  in  his  favor  on  the 
charge  of  seduction,  and  divided  equally  on  the  charge  of 
adultery.  Before  the  parties  had  left  the  seat  of  Conference,  a 
new  trial  committee  yas  appointed,  in  relation  to  w^hose  ap- 
pointment, Mr.  Currie  had  the  same  privilege,  by  the  courtesy 
of  Dr.  Williams,  as  in  the  former  committee  of  this  Conference, 
to  challenge  a  proportion  greater  than  two  in  five,  and  he 
exercised  that  privilege.  After  this  last  committee  had  been 
nominated,  and  when  an  adjournment  had  been  granted  from  the 
22nd  day  of  June  to  the  25th  day  of  June,  to  enable  Mr. 
Hamilton  to  bring  the  witness,  Eliza  Moore,  and  other  wit- 
nesses from  Scotchtown  in  Queen's  County,  before  the  trial 
committee,  Mr.  Currie,  taking  advantage  of  the  adjournment, 
applied  to  this  Court  for  a  prohibition  to  stay  the  hands  of  the 
trial  committee  of  twelve,  and  a  rule  niai  was  granted.  He  is 
willing  to  be  tried  by  the  first  and  even  by  the  second  com- 
mittee of  twelve  at  the  Conference  of  1886,  and  take  all  the 
chances  of  a  verdict  in  his  favor,  but  the  moment  the  witnesses 
are  sent  for,  including  the  woman  implicated,  Mr.  Cunie  asks 
this  Court  to  grant  him  a  writ  of  prohibition.  It  seems  to  me, 
that  if  there  was  ever  a  case,  apart  from  the  legal  question 
involved,  where,  if  possible,  the  Court  should  refuse  the  appli- 
cation, this  is  that  case. 

Notwithstanding  this,  it  may  be  argued,  that  if  this  Court 
had  no  jurisdiction  in  June,  1886,  to  try  him,  no  consent  on 
his  part  could  give  jurisdiction.  I  am  not  prepared  to  agree 
to  this,  for  this  one  stands  in  a  different  position  from  ordinary 
cases,  and  if  this  Court  can  avoid  it,  it  ought  not  to  interfere 
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^886.        with  the  tribunal  provided  by  the  Discipline  to  try  the  case. 
Ehcparu     And,  whilst  it  is  true  that  the  rules  and  regulations  should  be 

^^"'^'      followed,  it  is  also  true  that  if  this  Court  has  any  discretion  in 
Tude^j.       ^iie  matter,  it  should  exercise  it  in  favor  of  the  spiritual  Court. 
I  agree  that  the  Parliament  of  Canada  has  the  right  to  legis- 
late as  to  Courts  connected  with  the  Methodist  Church. 

It  is  a  little  singular  that  Mr.  Stockton,  counsel  for  the 
Methodist  Church,  in  order  to  sustain  his  position,  maintains 
that  the  notice  sent  by  Rev.  Mr.  Reid  to  Mr.  Currie,  on  the 
8th  day  of  May,  1885,  was  sufficient,  and  that  Mr.  Wetmore, 
counsel  for  Mr.  Currie,  argues  to  the  same  effect.  Both  counsel 
desire  to  make  it  appear  that  personal  service  was  not  necessary. 
Cap.  2  sec.  1,  paragraph  227,  reads  as  follows :  "  The  officer 
under  whose  supervision  a  trial  is  to  be  conducted  shall  furnish 
to  the  accused,  at  least  one  week  before  the  trial,  a  copy  of  the 
charges,  and  a  notice  of  the  time  and  place  of  trial."  This  has 
evidently  a  reference  to  the  trial  provided  for  in  paragraph 
249  of  the  same  chapter.  In  my  opinion,  in  order  to  make  it 
binding  on  Mr.  Currie,  the  service  on  him  should  have  been 
personal ;  and  even  if  he  avoided  receiving  the  notice  which 
was  sent  by  mail  on  the  8th  May,  1885,  and  was  informed,  as 
appears  by  the  affidavit  of  Mr.  Wilson,  that  the  notice  was 
about  to  be  sent,  this  does  not  help  the  matter.  Unless  it 
could  be  shewn  that  Mr.  Currie  received  the  notice  in  time,  as 
provided  by  the  Discipline,  paragraph  227,  it  is  not  sufficient 
If,  then,  the  notice  sent  by  mail  to  Mr.  Currie  on  the  8th 
May,  1885,  for  a  trial  on  the  20th  day  of  May,  and  received 
by  him  on  the  26th  day  of  May,  was  insufficient,  it  seems  pretty 
clear  that  the  President  of  annual  Conference,  which  met  at 
Charlottetown  in  June,  1885,  had  no  power  to  nominate,  nor 
had  the  Conference  any  power  to  appoint  a  Court  of  twelve  to 
consider  and  determine  the  case.  The  paragraph  249,  which 
provides  for  the  preliminary  trial  of  a  minister,  such  as  that 
which  was  holden  at  Scotchtown  on  the  20fch  day  of  May, 
1885,  is  as  follows :  "  If  the  accused  (in  this  case  the  person 
accused  of  immorality)  be  a  minister  or  a  probationer  for  the 
ministry,  then  let  the  Superintendent,  in  the  absence  of  the 
President,  call  as  many  ministers  as  he  may  think  fit — at  least 
three — and  if  possible,  bring  the  accused  and  the  accuser  face 
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to  face."  Then  follows  paragraph  250:  "If  the  person  be  1886. 
clearly  convicted  he  shall  be  admonished,  reproved,  suspended  Bx parte 
or  dealt  with  as  the  committee  may  judge  expedient,  until  the  C^^*- 
next  ensuing  annual  Conference,  when  the  President  shall  Tuck.j. 
nominate  and  the  Conference  appoint  a  Court  of  twelve,  who 
shall  consider  and  determine  the  case  by  a  majority  vote,  the 
President  or  his  nominee  presiding.  When  a  brother  is  put  on 
his  trial  at  the  annual  Conference,  before  the  trial  proceeds, 
the  President  shall  appoint  a  committee  of  nine  of  the  senior 
ministers  present,  who  with  a  President  presiding,  shall  con- 
stitute a  Court  of  Appeal,  to  whom  the  accused,  if  not  acquitted, 
may  refer  his  cause — said  Court  to  be  convened  before  the  par- 
ties interested  leave  the  seat  of  Conference."  Reading  these 
two  paragraphs  together,it  is  evident  that,under  paragraph  250, 
the  President  of  Conference  had  no  power  to  nominate,  or  the 
Conference  to  appoint  a  Court  of  twelve,  unless  the  party 
accused  had  been  clearly  convicted  under  paragraph  249.  But, 
it  is  urged,  that  even  if  the  notice  mailed  on  the  8th  day  of 
May,  1885,  was  not  sufficient  under  paragraph  227,  still  the 
President  of  the  annual  Conference  of  1886,  having  nominated 
and  the  Conference  appointed  a  Court  of  twelve,  who  failed  to 
agree  on  the  charge  of  adulteiy,  that  Conference  was  functus 
ojfficio,  and  therefore  could  not  appoint  another  Court  of  twelve 
to  try  this  charge,  nor  could  such  a  Court  be  appointed  at  any 
future  Conference ;  and  this  is  the  real  contention  on  the  part 
of  Mr.  Currie's  counsel,  based  on  paragraph  250.  In  this  con- 
nection paragraph  240  is  referred  to,  reading  as  follows :  "  In 
the  conduct  of  an  appeal  the  testimony  produced  to  the  lower 
Court  alone  shall  be  received.  If  further  evidence  in  the  case 
is  available,  the  Court  of  Appeal  may  oi-der  a  new  trial." 

I  cannot  agree  with  this  last  contention,  for  it  would  involve 
this  absurdity,  that  upon  a  trial  of  a  minister  accused  of  any 
immorality,  however  serious,  and  no  matter  how  convincing 
the  proof  might  be,  if  the  Court  of  twelve,  appointed  by  Con- 
ference, should  divide  equally,  the  accused  would  go  free  and 
could  never  be  tried  again.  This  was  never  the  intention  of 
the  rule,  nor  do  I  believe  that  it  will  bear,  on  a  literal  reading, 
that  construction.  Beyond  doubt  it  may  be  fairlj'  said,  that 
the  jurisdiction  must  be  exercised  in  strict  conformity  to  the 
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i^Q'  rule  or  regulation,  having  the  force  of  a  statute,  which  creates 
Etc  parte  it.  It  was  clearly  the  intention  of  Conference,  when  the  doc- 
'^^^"'  trines  and  discipline  of  the  Methodist  Church  were  framed 
Tack^.  g^n^j  adopted,  that,  under  paragraph  250,  only  the  method  of 
forming  the  Court,  therein  mentioned,  should  be  prescribed, 
and  this  was  merely  directory,  not  imperative.  Whilst  this 
Court  might  be  appointed  for  the  trial  of  an  offence  charged 
in  1885,  yet  if  the  case  was  not  then  finally  determined,  a  sim- 
ilar Court,  for  the  trial  of  the  same  offence,  might  be  appointed 
in  1886,  and  so  on  till  the  case  was  concluded.  And  it  must 
be  borne  in  mind  that  paragraph  250  does  not  contain  the 
words,  "  when  the  case  shall  be  finally  determined,"  which  are 
found  at  the  end  of  paragraph  252,  upon  which,  in  my  opinion, 
this  rule  was  improvidently  granted.  But  even  if  the  trial 
had  been  under  the  last  named  rule,  there  might  have  been  an 
.  appeal  to  the  Court  of  Appeal  of  Conference. 

I  cannot  agree  that  the  Court  of  twelve  first  appointed  by 
Conference,  under  rule  250,  is  the  only  one  which  can  try  a 
case  like  this  ;  nor  do  I  think  that  there  is  any  warrant  in  the 
rules  for  concluding,  that  a  charge,  once  made,  must  be  disposed 
of  at  the  first  meeting  of  annual  Conference. 

In  this  view  of  the  case,  it  is  not  necessary,  that  I  should 
determine  whether  or  not  there  is  sufficient  evidence  before  the 
Court  that  a  new  charge  was  made  against  Mr.  Currie  in 
August,  1885,  but  I  do  think  that  under  rule  477  of  the  Discip- 
line, Conference  may  refuse  to  repay  an  expelled  minister  the 
amount  of  his  annual  subscriptions. 

I  am  of  opinion  that  the  rule  nisi  for  a  writ  of  prohibition 
should  be  discharged. 

Rule  absolute. 
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Ex  PARTE  GROVES.  1887. 


Ca7iada  Temperance  Act —  Variance  between  hiformoiion  and  summons 
as  to  date  of  offence — Amendment — Adjournment  of  liearing — 
Certiorari. 

The  information  in  a  prosecution  under  The  Canada  Temperance  Act  stated  a 
sale  of  liquor  by  the  defendant  on  the  2nd  March,  but  the  summons  stated 
the  sale  to  have  been  on  the  7th  April.  The  evidence  proved  sales  on  both 
days,  and  the  conviction  was  for  selling  on  the  7th  Apru.  No  objection  was 
taken  at  the  trial  that  the  defendant  was  misled  by  the  variance. 

Heldf — '.rhat  if  such  an  objection  had  been  taken,  the  variance  might  have  been 
amended  under  section  116  of  the  Act. 

Quesre, — As  to  the  effect  of  the  Magistrate  refusing  to  adjourn  the  hearing  ^o 
enable  defendant  to  obtain  witnesses,  if  he  has  reason  to  believe  the  applica- 
tion is  not  bond  fide. 

This  was  an  application  for  a  rule  nisi  for  a  certiorari  to 
remove  a  conviction  of  one  Daniel  Groves,  had  before  the 
Police  Magistrate  of  the  Town  of  Woodstock  for  unlawfully 
selling  liquor  contrary  to  the  second  part  of  The  Canada 
Temperance  Act,  1878. 

The  information  was  laid  on  the  7th  April,  1887,  and  stated 
that  the  informant  had  just  cause  to  suspect  and  believe,  and 
did  susi)ect  and  believe  that  Daniel  Groves  within  the  space 
of  three  months  then  last  past,  to  wit,  on  the  2nd  tiarch  last 
past,  at  Woodstock,  did  unlawfully  sell  intoxicating  liquor 
contrary  to  The  Canada  Temperance  Act,  1878.  The  sum- 
mons against  Groves  was  issued  on  the  12th  April,  and  stated 
that  information  had  that  day  been  laid  before  the  Police 
Magistrate  that  Groves  did  within  the  space  of  three  months 
last  past,  to  wit,  on  the  7th  day  of  April  instant,  at  Wood- 
stock unlawfully  sell  intoxicating  liquors,  etc. 

The  evidence  on  the  trial  proved  a  sale  of  liquor  on  the  7th 
April,  and  also  in  March. 

The  Police  Magistrate  found  that  the  offence  charged  was 
proved,  and  called  on  Groves'  attorney  to  state  whether  he 
had  been  previously  convicted,  as  stated  in  the  information ; 
but  he  declined  to  answer;  and  certified  copies  of  two  pre- 
vious convictions  against  Groves  for  unlawfully  selling  liquor 
were  then  put  in  evidence — his  attorney  objecting  that  such 
certificates  were  not  evidence  of  previous*  convictions — and 
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^^7.        the  Magistrate  then  convicted  Groves  of  a  third  offence  for 

Eitparte     the  selling  on  the  7th  April,  and  sentenced  him  to  two  months' 
Oboyes.      •        •  . 

imprisonment/ 

April  23,  1887.  Tfiomaa,  in  support  of  the  application, 
contended  that  the  summons  was  defective,  not  being  author- 
ized by  the  information,  for  several  reasons.  It  stated  that 
the  date  of  making  the  information  was  the  12th  April,  and 
that  the  date  of  the  offence  was  the  7tb  April,  whereas  the 
information  was  dated  the  7th  April  and  stated  that  the 
^offence  was  committed  on  the  2nd  March.  That  the  informa- 
tion only  stated  that  the  informant  had  just  cause  to  suspect 
and  believe  and  did  suspect  and  believe  that  the  defendant 
had  committed  the  offence  charged,  while  the  summons  stated 
that  the  information  alleged  that  the  defendant  did  commit 
the  offence. 

Affidavits  were  also  read  for  the  purpose  of  showing  that 
the  magistrate  had  refused  to  put  the  defendant  on  his  defence, 
or  to  adjourn  the  hearing  to  enable  him  to  procure  his  wit- 
nesses. 

Cur,  adv.  wit 
The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.,  who,  after  stating  the  facts  as  given  above, 
continued :  The  application  for  a  cetiiorari  to  remove  this 
conviction  was  made,  substantially,  on  the  ground  that  the 
information  did  not  authorize  the  summons  that  was  issued. 
Another  objection  was  that  the  Magistrate  had  refused  to  put 
the  defendant  on  his  defence  as  directed  by  the  113th  sec- 
tion of  the  Act,  or  to  allow  him  to  call  witnesses  on  his  de- 
fence. 

It  is,  no  doubt,  true  that  the  time  of  the  commission  of  the 
offence  stated  in  the  summons  differs  from  that  in  the  informa- 
tion— the  former  stating  the  sale  to  have  been  on  the  7th 
April,  and  the  latter  on  the  2nd  March;  but  the  evidence 
would  support  a  conviction  for  a  sale  either  on  the  7th  April, 
or  in  March ;  and  the  summons  might  have  been  amended  so 
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as  to  agree  with  the  evidence  as  to  the  day  of  the  sale.    Mayor       ^^7. 
of  Exeter  v.  Heavian  (1).  Er  parte 

It  was  not  contended  at  the  trial  that  the  defendant  was  ^^^s. 
misled  by  the  variance  between  the  information  and  the  sum- 
mons as  to  the  time  of  the  sale,  or  between  the  information 
and  the  evidence  in  that  respect.  If  such  an  objection  had 
been  taken,  an  amendment  might  have  been  made  under  the 
116th  section  of  The  Canada  Temperance  Act,  (2  Revised 
Statutes  of  Canada,  cap.  106),  or,  the  Magistrate  might  have 
adjourned  the  hearing.  The  28th  section  of  The  Summary 
Convictions  Act,  (2  Revised  Statutes  of  Canada,  cap.  178), 
declares  that  "  no  objection  shall  be  allowed  to  any  informa- 
tion, complaint,  summons  or  warrant  for  any  alleged  defect 
therein,  in  substance  or  in  form,  or  for  any  variance  between 
such  information,  complaint,  summoas  or  warrant,  and  the 
evidence  adduced  on  the  part  of  the  informant  or  complainant 
at  the  hearing  of  such  information  or  complaint."  2.  "Any 
variance  between  the  information  for  any  offence  or  act  pun- 
ishable on  summary  conviction  and  the  evidence  adduced  in 
support  thereof,  as  to  the  time  at  which  such  offence  or  act  is 
alleged  to  have  been  committed,  shall  not  be  deemed  material, 
if  it  is  proved  that  such  information  was  in  fact  laid  within 
the  time  limited  by  law  for  laying  the  same." 

Sub-section  4  authorizes  the  Justice  to  adjourn  the  hearing 
if  he  thinks  the  defendant  has  been  misled  by  any  variance 
between  the  information,  etc.,  and  the  evidence  adduced  in 
support  of  it:  substantially  the  same  power  as  is  given  by 
section  116  of  The  Canada  Temperance  Act. 

The  information  in  this  case  was  laid  within  the  time  limited 
by  the  Act,  so  that  any  variance  between  the  information  and 
the  evidence  as  to  the  time  of  the  sale  is  not  to  be  treated  as 
material  unless  it  appears  to  the  magistrate  that  the  defendant 
has  been  misled  by  it.  We  therefore  think  there  Ls  nothing  in 
the  first  objection  to  the  conviction. 

The  other  objection — that  the  magistrate  refused  to  put  the 
defendant  on  his  defence,  or  to  adjourn  the  hearing  to  enable 
him  to  obtain  witnesses  to  rebut  the  evidence  given  by  the 

(1)  87  L.  T.  584. 
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^8^7.  prosecutor — even  if  it  would  be  a  ground  for  a  certiorari 
Exparu  under  the  Canada  Temperance  Act,  is  not  satisfactorily  shown 
by  the  aflSdavits,  and  by  the  copy  of  the  proceedings  annexed 
to  them.  It  appears  that  after  all  the  evidence  had  been  given 
to  prove  the  sale  of  liquor  by  the  defendant,  the  hearing  was 
adjourned  for  five  days;  so  that  he  had  ample  opportunity  to 
produce  witnesses  for  his  defence,  if  he  had  any;  and  the 
refusal  of  the  magistrate  to  grant  a  further  adjournment,  was 
upon  the  distinct  ground  that  the  witnesses  lived  in  the 
immediate  vicinity  of  the  Court.  The  magistrate  evidently 
believed  that  the  application  for  a  further  adjournment  was 
not  for  the  bond  fide  purpose  of  defence ;  and  the  defendant's 
affidavit  on  this  point  is  vague  and  unsatisfactory. 

We  therefore  think  that  no  case  has  been  made  out  to  inter- 
fere with  the  conviction,  and  that  the  application  should  be 
refused. 

Rvde  refused. 
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JOHNSON,  Appellant,  and  DeVEBER,  Respondent.  1887. 


Practice — County  Court — Summons  not  served  personally — Order 
perfecting  service  —  Waiver  of  irregularity  —  Entry  docket — ' 
Whether  required  in  the  County  Court — Insolvent  Act  of  1875 — 
Judgment  obtained  by  insolveyU — How  enforced  by  assignee. 

Where  a  summonB  is  not  served  personally,  and  an  order  perfecting  service  has 

not  been  obtained,  the  judgment  signed  is  irregular  only. 
Semble—Th&t  the  County  Court  Act  does  not  require  an  entry  docket  to  be 

filed. 
If  a  indgment  creditor  makes  an  assignment  under  the  Insolvent  Act  of  1875, 

and  the  debt  is  sold  by  the  assignee,  an  execution  subsequently  issued  in  the 

name  of  the  insolvent  will  be  set  aside,  it  not  appearing  that  it  had  been 

authorized  either  by  the  assignee  or  the  purchaser. 
The  assignee  cannot  issue  execution  on  a  judgment  obtained  by  the  insolvent, 

without  making  himseif  a  party  to  it  by  scire  facias. 

The  respondent  brought  an  action  against  the  appellant,  in 
the  County  Court  in  January,  1879,  and  the  summons  was 
served  upon  his  wife,  at  his  dwelling  house  on  the  8th  of  that 
month,  but  no  order  of  the  Judge  of  the  Court  was  ob- 
tained for  perfecting  the  service,  as  directed  by  the  21st  section 
of  the  County  Courts'  Act  (Consol.  Statutes,  cap.  51).  Inter- 
locutory judgment  was  signed  on  the  30th  January  for  want  of 
an  appdftrance,  and  final  judgment  on  the  24th  February.  A 
fi.fa.  execution  was  issued  in  March,  1879,  which  was  returned 
nvila  bona,  and  an  alias  fi.  fa.  in  August,  1885,  under  which 
a  levy  was  made  on  the  defendants'  property. 

Application  was  made  to  the  Judge  of  the  County  Court  in 
February,  1886,  to  set  aside  the  judgment  and  execution  on 
several  grounds,  the  material  ones  of  which  are : 

1.  That  a  Judge's  order  should  have  been  obtained  to  perfect 
the  service  of  the  summons. 

2.  That  there  was  no  Entry  Docket  filed. 

3.  That  the  interlocutory  judgment  was  a  nullity — there 
being  no  legal  service  of  the  summons,  and  no  appearance  by 
the  defendant. 

4.  That  the  plaintiff  became  insolvent  in  November,  1879, 
and  made  an  assignment  under  the  Insolvent  Act  of  1875, 
and  that  in  November,  1883,  the  official  assignee  sold  this  debt 
on  which  the  action  was  brought  to  one  Wm.  Hawker,  and 
assigned  it  to  him. 


April  SO. 


Digitized  by 


Google 


4»42  NEW  BRUNSWICK  REPORTS.  [vOL. 

1887.  The  Judge  of  the  County  Court,  after  hearing  the  parties, 

Johnson      refused  the  application,  being  of  opinion  that  the  defendant  by 

Di\^EE.    ^^^  conduct  had  waived  all  irregularities  in  the  proceedings  up 

to  the  judgment ;  and  that  he  could  not  dispute  the  regularity 

of  the  proceedings  taken  upon  the  judgment.    The  defendant 

appealed  from  this  decision. 

February  3, 1887.  Wallace,  in  support  of  the  appeal.  The 
summons  not  having  been  served  personally,  a  Judge's  order 
should  have  been  obtained  to  perfect  the  service.  The  obtain- 
ing of  the  order  is  a  statutory  requirement,  and  the  failure  to 
obtain  it  is  more  than  a  mere  irregularity :  it  renders  the  judg- 
ment a  nullity.  The  words  of  section  21  of  the  County 
Courts*  Act  (Consol.  Statutes,  cap.  51)  are,  that  the  service  when 
not  made  personally  "  shall  not  be  deemed  good  service  with- 
out the  order  of  a  Judge.  The  judgment  and  execution  should 
be  set  aside  as  was  done  in  James  v.  Dujyres  (1).  See  also 
Wetmore  v.  Levy  (2).  Until  the  service  was  perfected,  or  ap- 
pearance was  put  in  for  the  defendant,  interlocutory  judgment, 
if  signed,  would  be  a  nullity,  and  final  judgment  could  not 
afterwards  be  legally  entered  up.  If  the  proceedings  are 
void,  the  defect  is  not  waived  by  any  delay  of  the  opposite 
party:  Roberts  v.  Spurr  (3).  But  if  the  objection  only  amounts 
to  an  irregularity,  and  the  judgment  cannot  be  disturbed,  the 
execution  is  clearly  bad  and  must  be  set  aside,  because  all 
rights  of  the  plaintiff  were  taken  out  of  him  by  his  assignment 
under  the  Insolvent  Act,  and  by  the  sale  of  the  debt  by  the  offi- 
cial assignee.  The  judgment  is  a  debt,  and  under  section  39 
of  the  Insolvent  Act  of  1885,  the  assignee,  in  his  own  name  as 
such,  has  the  exclusive  right  to  sue  for  the  recovery  of  all  debts 
due  to  or  claimed  by  the  insolvent.  The  purchaser  gets  the  same 
right.  See  Rose  v.  Schofidd  (4).  He  must  bring  an  action  on 
the  judgment.  The  right  of  the  plaintiff  is  extinguished,  and 
no  execution  could  properly  issue  in  his  name.  [King,  J.,  re- 
ferred to  Owinness  v.  Carrol  (5). 

Earle,  contra.  As  to  setting  aside  the  judgment :  The  pro- 
ceedings objected  to,  and  which  are  claimed  not  to  be  in  accord- 

mi  AIL  600.  (8)8DowL661.  (6)  I  B.  &  Ad.  46a 

(2)6AU.66.  (4)26N.aBep.l27. 
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ance  with  the  practice  of  the  Court,  are  more  irregularities,  ^^^7. 
and  have  been  waived  by  the  defendant  An  application  to  Johnson 
set  aside  a  proceeding  for  irregularity  must  be  made  within  a  dbVeber. 
reasonable  time.  Cf  Began  v.  Berrymount  (1).  Here,  the  de- 
fendant has  allowed  nearly  Seven  years  to  elapse  since  he  had 
knowledge  that  judgment  was  entered  against  him;  As  to  the 
issuing  of  the  execution  in  the  name  of  the  plaintiffs  :  section 
39  cf  the  Insolvent  Act  only  applies  to  cases  where  an  action 
has  to  be  brought  for  the  recovery  of  the  debt  due  the  insolv- 
ent ;  but,  when  a  judgment  has  been  recovered  by  the  insolvent, 
the  assignee  or  purchaser  need  not  bring  an  action  upon  the 
judgment,  but  may  issue  execution  upon  it.  Under  Doe.  dem 
Peahody  v.  McKnight  (2),  the  assignee  would  lose  his  lien  on 
the  defendant's  property  under  the  first  judgment  if  he  were 
obliged  to  proceed  in  a  new  action.  [Palmer,  J.  He  might 
enforce  his  lien  in  equity.]  It  would  be  preferable  and  more 
convenient  to  proceed  in  a  Court  of  law,  by  execution,  in  the 
name  of  the  first  judgment  creditor.  If  a  party  equitably 
assigns  a  debt  and  afterwards  becomes  insolvent,  the  assignee 
must  bring  his  action  in  the  name  of  the  assignor.  [Palmer, 
J.  The  moment  a^arty  has  no  legal  interest,  his  right  to  pro- 
ceed is  gone.]  The  Court  should  not  look  at  the  case  from  a 
strictly  legal  standpoint  as  on  a  demurrer,  as  this,  application  is 
to  the  equitable  j  urisdiction  of  the  Court.  Waugh  v.  Austen  (3). 
There  is  no  equity  against  us. 

WaUace,  in  reply.  The  plaintiff  has  no  interest  either  legal 
or  equitable  in  the  claim.  Having  become  insolvent  and  the 
debt  being  sold,  the  purchaser  is  the  only  one  who  has  the  legal 
right. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  now  ddivered  by 

Allen,  C.  J.,  who,  after  stating  the  facts  as  given  above,  con- 
tinued :  As  to  the  first  objection,  that  the  service  of  the  summons 
should  have  been  perfected  by  a  Judge's  order,  no  doubt  the 
subsequent  proceedings  without  such  order  were  irregular,  and 

a)l  Kerr  107.  (2)Berl870.  (8)8T.  R.  487 
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1887.        might  have  been  set  aside  if  an  application  had  been  made  at 

Johnson      a  proper  time ;  but  the  omission  to  obtain  such  order  does 

DeVebkb.    ^^^  make  the  subsequent  proceedings  nullities ;  and  if  it  appears 

that  the  process  came  to  the  knowledge  of  the  defendant,  the 

Court  will  not  set  aside  the  proceedings.   Chit.  Arch.  (12th  ed.) 

211 ;  OLeary  v.  Oraham  (1). 

Now.  it  appears  by  the  affidavit  of  the  plaintiff 's  attorney, 
which  was  used  before  the  Judge  of  the  County  Court,  that 
after  the  judgment  was  signed,  the  defendant  had  several  con- 
versations with  him  about  the  case,  in  one  of  which  he  stated 
his  inability  to  pay  it,  but  said  he  might  pay  the  costs ;  and 
that  in  September  or  October,  1885,  he  offered  to  pay  $50  in 
satisfaction  of  the  judgment ;  and  afterwards,  in  1886,  be  offered 
to  pay  $100 — which  offers  the  plaintiff's  attorney  refused.  The 
affidavit  of  the  Deputy  Sheriff*  states  that  after  he  received  the 
execution  in  March,  1879,  he  informed  the  defendant  of  it,  who 
stated  that  he  had  no  property  to  levy  upon ;  and  that  after- 
wards, in  August,  1885,  when  the  alias  fi.  fa.  issued,  he  (the 
Deputy  Sheriff*)  again  spoko  to  the  defendant  on  the  subject, 
and  received  a  similar  answer  from  him. 

It  is  clear  from  these  affidavits,  that  ^he  defendant  knew 
nearly  seven  years  before  he  applied  to  set  aside  the  proceed- 
ings, that  a  judgment  had  been  signed  and  an  execution  issued 
agaiast  him  at  the  suit  of  the  plaintiff;  and  by  not  then — ^whon 
he  undoubtedly  had  knowledge  of  the  suit — applying  to  set 
aside  the  proceedings,  he  has  waived  any  objection  that  he 
might  have  taken  to  their  regularity.  This  also  disposes  of 
the  third  objection. 

As  to  the  second  objection — that  there  was  no  entry  docket 
filed :  I  can  find  nothing  in  the  County  Court  Act  requiring 
such  a  practice ;  and  there  is  nothing  in  the  affidavits  to  show 
that  the  proceedings  in  the  suit,  (with  the  exception  of  the 
want  of  the  Judge's  order  to  perfect  the  service  of  the  summons), 
have  not  been  carried  on  according  to  the  practice  of  that 
Court. 

The  fourth  objection  raises  a  more  important  question. 

At  the  time  of  the  plaintiff^s  insolvency,  in  November,  1879, 

""""^  a)5AU.106. 
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this  judgment  formed  part  of  his  assets,  and  vested  in  the        ^^7. 
Official  Assignee  under  the  16th  section  of  "  The  Insolvent  Act     JoHN^M)N 
of  1875,"  and  by  the  39th  section  "  The  assignee  in  his  own    jy^y^^tL. 
name  as  such,  shall  have  the  exclusive  right  to  sue  for  the 
recovery  of  all  debts  due  to,  or  claimed  by  the  insolvent,  of 
every  kind  and  nature ;    *     *     *     and  to  take,  both  in  the 
prosecution  and  defence  of  all  suits,  all  the  proceedings  that 
the  insolvent  might  have  taken,  for  the  benefit  of  the  estate,  or 
that  any  creditor  might  have  taken  for  the  benefit  of  the 
creditors  generally;   and   may  intervene  and  represent  the 
insolvent  in  all  suits  or  proceedings  by  or  against  him,  which 
are  pending  at  the  time  of  his  appointment" 

The  judgment  was  a  debt  due  to  the  respondent  at  the  time 
of  his  insolvency,  and  his  assignee  might  have  brought  an 
action  to  recover  the  amount  of  it.  By  section  39  he  had  the 
exclusive  right  to  collect  it,  but  he  could  not  have  issued  an 
execution  upon  the  judgment  without  making  himself  a  party 
to  it  by  8cvre  facias.  Hexvitt  v.  MantM  (1) ;  Kvrmear  v. 
Tarrant  (2);  Swann  v.  Satlon  (3);  2  Chit.  Arch.  1132.  This 
was  not  done ;  and  it  does  not  appear  that  the  assignee  had 
any  knowledge  of  the  existence  of  the  judgment.  One  of  the 
affidavits  used  before  the  Judge  of  the  County  Court  states 
that  "  the  debt  in  this  action  "  was  sold  by  the  assignee  for  10 
cents;  but  in  the  grounds  of  appeal  filed,  it  is  stated  with 
more  particularity,  that  "  the  original  debt,  the  subject-matter 
of  this  suit,"  was  sold  by  the  assignee  to  one  William  Hawker. 
The  original  debt  in  this  action  was  a  promissory  note  made 
by  the  defendant. 

It  does  not  seem  to  be  material  whether  the  right  to  the 
proceeds  of  the  judgment  belongs  to  the  assignee,  or  to  Hawker 
— it  must  be  in  one  or  the  other.  The  plaintiff's  right  to  it 
ceased  on  his  insolvency;  and  there  being  nothing  to  show 
that  the  execution  was  issued  by  the  authority  of  either  the 
assignee,  or  of  Hawker,  I  do  not  think  it  can  stand. 

The*appeal  should  be  allowed  with  costs,  and  the  case  sent 
back  to  the  County  Court  with  directions  to  allow  so  much  of 
the  defendant's  application  as  related   to  setting  aside  the 

(1)  2  WilB.  372.  <S)  15  East  022.  (3)  10A.&£.a23. 
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1S87.        execution  only.    The  defendant  not  to  be  allowed  the  costs  of 
JoHwsoN      that  part  of  his  application  to  the  County  Court  which  related 
De\^er.     ^^  setting  aside  the  judgment  and  previous  proceedings  for 
irregularity. 

Ajypeal  alloived  with  costs. 


October  27. 


1887.  MONTGOMERY  v.  MONTGOMERY. 

Practice — Judgment  as  in  case  of  a  nonsuit — Form  of  notice. 

It  is  Bufficient  in  a  notice  of  motion  for  judgment  as  in  case  of  a  nonsuit*  to 
state  that  it  wiU  be  made  pursuant  to  the  statute,  &c.,  without  stating  the 
particular  ground  of  the  application. 

This  was  an  application  for  judgment  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial  pursuant  to  notice. 

An  affidavit  was  read  shewing  that  a  notice  had  been  served 
upon  the  attorney  for  the  plaintiff,  stating  that  the  Court  would 
be  moved  "that  the  like  judgment  may  be  entered  for  the  defend- 
ant as  in  the  case  of  a  nonsuit,  pursuant  to  the  statute  in  that 
case  made  and  provided,"  together  with  the  copy  of  an  affi- 
davit stating  when  issue  had  been  joined,  and  that  notice  of 
trial  had  been  given  by  the  plaintiff  for  the  last  Circuit 
Court  held  in  the  County  in  which  the  venue  was  laid,  and 
that  the  plaintiff  did  not  proceed  to  the  trial  of  the  cause  in 
pursuance  of  such  notice. 

October  15,  1887.  A.  I.  Trtbeman,  in  support  of  the  motion, 
referred  to  the  Rules  of  Court  of  Hilary  Term  1836,  and  Mich- 
aelmas Term  1859  (Earle's  Rules  C4  and  147). 

A  question  having  been  raised  as  to  the  sufficiency  of  the 
notice,  the  Court  desired  to  look  into  the  practice ;  and  the 
judgment  was  now  delivered  by 

Allen,  C.  J.  We  think  there  is  no  difficulty  in  the  way  of 
granting  the  application  in  this  case. 
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The  practice  of  granting  judgment  as  in  case  of  a  nonsuit,       1887. 
grew  out  of  the  statute  14  Geo.  2,  cap.  17,  which  enacted  that  Montuomebt 
where  issue  was  joined  in  any  action,  and  the  plaintiff  should  momtoomkry 
neglect  to  bring  the  issue  on  to  be  tried  according  to  the  course 
and  practice  of  the  Court,  it  should  be  lawful  for  tBe  Court  at 
any  time  after  such  neglect,  upon  motion  made  in  open  Court, 
(due  notice  of  which  had  been  given)  to  give  the  like  judg- 
ment for  the  defendant  as  in  case  of  a  nonsuit ;  unless  upon 
just  cause  shewn  further  time  was  allowed  for  the  trial  of  the 
issue. 

Before  the  passing  of  this  statute,  the  only  way  the  defend- 
ant had  of  forcing  the  plaintiff  to  bring  a  suit  to  trial,  was  to 
carry  it  down  by  proviso ;  and  the  statute  was  passed  to  avoid 
the  delay  and  expense  of  that  mode  of  trial.  Tidds'  Pr.  (9th 
ed.)  7G2 ;  2  Arch.  Pr.  (2nd  ed.)  244. 

The  statute  gave  rise  to  the  practice  of  moving  for  judgment 
&s  in  case  of  a  nonsuit;  and  it  applies  as  well  to  cases  where 
the  plaintiff  has  failed  to  try  his  case  according  to  notice,  as 
to  cases  where  he  has  not  proceeded  to  trial  according  to  what, 
by  way  of  distinction,  may  be  called,  the  course  and  practice 
of  the  Court. 

In  the  older  editions  of  Arch.  Forms,  the  notice  of  motion  is 
given  in  the  same  words  as  in  Earle*s  Rules,  p.  65  ;  and  is 
applicable  both  to  cases  where  notice  of  trial  has  been  given, 
and  where  it  has  not  been  given.  In  either  case,  the  motion  is 
made  pursuant  to  the  statute  of  14  Geo.  2,  cap.  17 ;  and  it  is 
quite  unnecessary  to  state  in  the  notice,  the  particular  ground 
of  the  application :  that  appears  by  the  copy  of  the  affidavit 
which  is  served  on  the  plaintiff's  attorney  with  the  notice,  so 
that  he  cannot  possibly  be  misled. 

Application  granted. 
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1886.  O'BRIEN  V.  MALONEY. 


October  I4, 


Practice — Affidavit  for  review  from  a  Jtistice^s  Court — Jurat — Com- 
missioner, how  described. 

An  affidavit  to  obtain  an  order  for  review  of  a  Magistrate's  judgment  is  suffi- 
cient if  the  Commiflsioner  before  whom  it  is  sworn,  is  described  in  the  jurat 
as  a  **  Commissioner,  &c.,  in  the  Supreme  Court,"  though  the  affidavit  is  not 
entitled  in  the  Court.    (Wetmobb,  J.,  dissenting). 

This  was  an  application  for  an  order  for  review  from  a 
Justice's  Court,  made  to  Mr.  Justice  Wetmore  and  by  him  re- 
ferred to  the  Court  for  its  opinion  as  to  the  sufficiency  of  the 
jurat  of  the  affidavit  on  which  the  application  was  made.  The 
affidavit  was  entitled,  "  On  review,"  &c.,  and  was  sworn  before 
a  commissioner  for  taking  affidavits  to  be  read  to  the  Supreme 
Court,  who  described  himself  as  "  a  Commissioner,  &c.,  in  the 
Supreme  Court." 

October  14,  1886.  Oeo,  F.  Gregory,  in  support  of  the  applica- 
tion. Affidavits  to  be  used  in  proceedings  on  review  may  be 
sworn  before  a  commissioner  authorized  to  take  affidavits  to 
be  read  in  the  Supreme  Court.  Consol.  Statutes,  cap.  60,  sec. 
58.  The  Court  should  not  toWow  Ex  parte  McQiuarrie  (1)  as,  in 
some  respects,  that  case  differs  from  the  present  one.  That 
was  an  application  for  a  mandamus,  which  is  a  discretionary 
writ ;  and  there  was  a  predisposition  in  the  minds  of  the  Court 
to  refuse  the  application  as  it  could  not  be  followed  by  any 
beneficial  results.  Again,  that  application  was  to  a  County 
Court  Judge,  and  while  this  Court  may  very  properly  take 
judicial  notice  of  its  own  officers,  it  might  not  be  disposed  to 
compel  a  Judge  of  a  County  Court  to  take  like  notice  of  such 
officers.  The  case  of  Doe  dem.  Rector,  <&c,,  of  Andover  v. 
Kennedy  (2),  which  decides  that  the  place  were  an  affidavit  is 
sworn  need  not  be  stated  in  the  jurat,  if  sworn  before  an  at- 
torney of  this  Court,  shews  that  the  Court  will  take  judicial 
notice  of  the  jurisdiction  of  the  person  before  whom  an  affidavit 
is  sworn.  The  Court  should  equally  take  notice  that  a  person 
before  whom  an  affidavit  is  sworn  and  who  describes  himself 
as  "  a  Commissioner,  &c.,  in  the  Supreme  Court, "  is  a  commis- 
sioner authorized  to  take  affidavits. 

(1)  24  N.  B.  Rep.  287.  (2)  Ante,  83. 
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Hazen,  contra.     This  case  is  on  all  fours  with  Ex  parte        1386. 
McQuan^ie,  and  it  is  submitted  that  the  authorities  bear  out     O'Brirn 
the  decision  in  that  case.     If  an  affidavit  is  properly  entitled    maloney. 
in  a  Court,  it  is  sufficient  in  the  jurat  to  describe  the  commis- 
sioner before  whom  it  is  sworn  as  a  "  Commissioner,  &c.,  in  the 
Supreme  Court/'  but  not  so,  if  the  affidavit  is  not  entitled  in  a 
Court.    As  an  affidavit  to  obtain  an  order  for  review  cannot 
be  entitled  in  any  Court,  the  reason  is  very  much  stronger  for 
requiring  the  description  of  the  commissioner  to  be  given  in 
full.     See  Ex  parte  Morse  (1) ;  Rex  v.  Hare  (2).    In   Hoiv- 
ard  V.  Brovm  (3)  it  is  also  decided  that  the  Court  will  not 
take  judicial  notice  of  its  own  officers.     In  any  matter  coming 
from  an  inferior  Court,  the  jurisdiction  by  virtue  of  which  the 
proceedings  are  taken,  must  clearly  appear — ^as,  for  instance, 
the  taking  of  the  affidavit.     Connell  v.  Yerxa  (4). 

Gregory,  in  reply.  Even  if  Ex  parte  McQuarrie  would 
govern  in  the  case  of  an  application  to  a  County  Court  Judge 
for  an  order  for  review,  a  different  principle  must  apply  where 
the  application  is  to  a  Judge  of  this  Court. 

Allen,  C.  J.  I  think  the  jumt  of  the  affidavit  in  this 
case  was  sufficient.  It  is  admitted  that  if  the  affidavit  had 
been  entitled  "In  the  Supreme  Court,"  the  objection  to  it 
could  not  prevail,  and  the  cases  of  Burdekin  v.  Potter,  Ex 
parte  Morse,  and  others,  are  relied  on  to  shew  that  this  jurat 
is  defective ;  but  I  think  they  are  distinguishable  from  this 
case.  The  present  affidavit  could  not  properly  be  entitled  in 
this  Court,  but  the  person  l^efore  whom  it  was  sworn  describes 
himself  as  "  a  Commissioner,  &c.,  in  the  Supreme,Court,"  which, 
I  think,  answers  all  the  purpose,  and  is  much  more  certain  as 
to  his  authority^  than  it  would  have  been  if  the  affidavit  had 
been  entitled  in  "  The  Supreme  Court,"  and  the  jurat  had  only 
described  the  person  before  whom  it  was  sworn,  as  "  a  (yom- 
missioner,  &c,"  as  was  done  in  Burdekin  v.  Potter,  (5)  where  it 
was  held  that  the  affidavit  being  entitled  in  the  proper  Court,  the 
jurat  need  not  state  that  the  person  before  whom  it  purported 

)8  Kerr 866.  (8)4Blng.8W.  (6)9H.  &W.  It. 

)  nEMt  189.  (4)  8  P.  &  B.  687. 
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^886.  to  have  been  sworn,  was  a  commissioner  for  taking  affidavits 
O'Brien  in  that  Court.  That  principle  was  adopted  in  Ex  pai'te  Morse. 
Malonbt.  ^^  Howard  v.  Brown  (1),  the  person  before  whom  the  affidavit 
was  sworn  did  not  describe  himself  as  a  commissioner  at  all ; 
and  in  Bex  v.  Hare  (2),  the  affidavit  was  neither  entitled  in 
the  Ring's  Bench,  nor  did  the  jurat  state  that  the  person  before 
whom  it  appeared  to  be  sworn  was  a  commissioner  of  that 
Court ;  it  being  merely  **  a  Commissioner,  &c."  Here,  on  the 
contrary,  the  jurat  describes  Mr.  Murray  as  "  a  commissioner, 
fee,  in  the  Supreme  Court ; "  and  the  58th  section  of  cap.  60 
of  the  Consol.  Statutes  authorizes  affidavits  to  be  used  in  pro- 
ceedings on  review,  to  be  sworn  before  commissioners  author- 
ized to  take  affidavits  to  be  read  in  this  Court.  In  Ex  parte 
Morse,  where  the  words  of  the  jurat  were,  as  here,  "a  Commis- 
sioner, &C.,"  Chipman,  C.  J.,  said  that  the  Court  would  intend 
that  the  person  was  a  commissioner  for  taking  affidavits.  I, 
therefore,  think  that  all  the  requisites  of  the  practice  have  been 
complied  with  in  the  present  affidavit. 

In  Doe  dem.  Bector,  <fcc.,  of  Andover  v.  Kennedy,  a  ma- 
jority of  the  Court  held  that  they  would  take  notice  that  the 
person  before  whom  an  affidavit  appeared  to  have  been  sworn, 
was  a  commissioner  authorized  to  take  affidavits  in  any^  part  of 
the  Province,  and — though  no  place  of  swearing  was  stated  in 
the  jurat — that  it  would  be  presumed  that  he  had  administered 
the  oath  within  his  jurisdiction,  and,  therefore,  that  the  affi- 
davit was  sufficient ;  though,  up  to  that  time,  it  had  always 
been  considered  necessary  to  state  in  the  jurat,  the  place  where 
the  affidavit  was  taken. 

Wetmore,  J.  I  am  not  prepared  to  concur  in  the  judgment 
of  the  learned  Chief  Justice.  In  the  year  1847  the  case  of  Ex 
parte  Morse  (3)  was  decided,  and  this  Court  has  since  that  time 
invariably  followed  the  practice  indicated  by  the  Court  in  that 
case,  that  if  an  affidavit  is  properly  entitled  in  ihe  Court,  it 
is  sufficient  that  the  person  before  whom  it  is  sworn  should 
be  described  in  the  jurat  as  **a  Commissioner,  &:c.,  in  the  Su- 
preme Court;"  but  the  fair  inference  from  that  decision  is,  that 

(l)4Blng.S93w  (2)  18 East  180.  (8)3  Kerr  aoa 
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if  the  affidavit  is  not  so  entitled,  such  a  description  of  the  com-       ^886. 
missioner  in  the  jurat  would  be  insufficient.     The  case  of  Doe     O'Beibn 
dem.  Rector,  Ac,  of   Andover  v.    Kennedy  (1),   is   in    no    malon^. 
way  inconsistent  with  Ex  parte  Morse,  because  there  the  affi- 
davit was  entitled  in  the  Supreme  Court.    In  Ex  parte  Mc- 
Quarrie  it  was  held  in  a  case  similar  to  the  present  that  a 
jurat  like  this  was  insufficient.    J  am  disposed  to  adhere  closely 
to  previous  decisions  of  this  Court,  and  think  that  where  a 
certain  course  of  practice  has  been  laid  down  by  the  Court  as 
correct,  we  should  insist  upon  that  course  being  followed.     I, 
therefore,  think  the  application  should  be  refused. 

King,  Fraser  and  Tuck,  JJ.,  concurred  with  the  learned 
Chief  Justice. 

Palmer,  J.,  took  no  part. 

Referred  back  to  Mr.  Justice  Wetmore 

to  hear  the  application. 


(1)  Ante,  88. 
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1886.  Ex  PARTE  CADBY. 

May  11. 

Treaty  of  Waslungion,  184^ — Extradition  Act,  1870 — Canadian  Ex- 
tradition Act,  1877 — Application  to  fugitives  from  United  States 
— Jurisdiction  to  arrest  fugitive  criminals — Requisition  to  arrest 
— Statement  of  offence  in  warrant — Evidence  of  the  crime — De- 
positions taken  in  foreign  country — Auilientication  of- — Discharge 
ofpris&ner  on  previous  arrest — Subsequent  arrest  in  another  Prov- 
ince— Forgery  in  a  foreign  country. 

By  an  order  of  The  Queen  in  Council  in  December,  1882,  the  operation  of  ''The 
Extradition  Act,  1870,"  was  suspended  in  Canada,  so  far  as  related  to  a  for- 
eign state  with  which  there  was  an  extradition  arrangement.  Held, — that 
under  this  suspending  order,  the  provisions  t>f  the  Canadian  Extradition  Act, 
1877,  were  made  applicable  to  fugitive  criminals  from  the  United  States, 
under  the  provisions  of  the  Treaty  of  Washington,  1842. 

Under  ''The  Extradition  Act,  1877,"  a  requisition  from  the  United  States 
Government  is  not  necessary  as  a  preliminary  condition  to  the  arrest  and 
commitment  of  a  person  charged  with  an  extraditable  offence. 

In  order  to  give  jurisdiction  to  issue  a  warrant  to  arrest  a  person  under  "  The 
Extradition  Act,  1877,"  it  is  not  necessary  that  the  information  should  state 
that  he  was  then  within  the  Province. 

It  is  sufficient  to  authorize  a  commitment  for  an  extraditable  offence,  that  the 
evidence  would  justify  a  commitment  for  trial  if  the  offence  had  been  com- 
mitted in  this  Province. 

A  warrant  of  commitment  under  the  Extradition  Act,  may  state  the  crime 
generally — as  "  forgery  " — according  to  the  prescribed  form ;  without  setting 
forth  the  acts  constituting  the  offence. 

The  Governor  of  a  State  in  the  United  States  of  America  is  not  a  minister  of 
a  foreign  state  within  section  9  of  the  Extradition  Act,  so  as  to  make  depo- 
sitions authenticated  by  him  evidence  in  this  Province. 

Forgeiy  of  an  instrument  purporting  to  be  a  promissoi^  note,  may  be  com- 
mitted whether  the  name  signed  to  it  is  that  of  an  existing,  or  a  fictitioua 
person ;  provided  the  name  is  assumed  for  a  fraudulent  purpose. 

A  fugitive  triminal  arrested  in  Nova  Scotia  under  an  extradition  warrant  and 
improperly  brought  into  this  Province,  while  the  proceedings  were  pending, 
by  the  ofacer  having  him  in  charge,  was  dischar^d  from  custody  here  by  a 
Judge's  order.  Ifekt,—th&t  being  out  of  the  junsdiction  of  Nova  Scotia  he 
might  afterwards  be  arrested  here  for  the  same  offence  ;  and  that  his  arrest 
in  this  Province  was  not  a  violation  of  section  6  of  the  Habeas  Corpus  Act. 
(.31  Car.  2,  c  2). 

This  was  an  application  made  to  His  Honor  Mr.  Justice 
Palmer  for  the  discharge  of  one  John  H.  W.  Cadby,  a  prisoner 
confined  in  the  common  goal  of  the  City  and  County  of  St. 
John,  under  a  warrant  of  commitment  made  by  His  Honor  Mr. 
Justice  Tuck  directing  the  keeper  of  the  goal  to  receive  and 
safely  keep  the  said  Cadby  until  he  should  be  delivered  and 
surrendered  in  pursuance  of  the  Extradition  Act  of  1877,  (40 
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Vic.  cap.  25),  the  accused  being  charged  with  the  crime  of        ^^^* 
forgery  within  the  United  States  of  America.  Eeparu 

The  application  was  referred  to  the  Court  by  the  learned 
Judge.    The  following  facts  appeared  from  the  aflSdavits  : 

On  the  6th  day  March,  A.  D.  1886,  a  warrant  for  the  arrest 
of  Cadby  on  a  charge  of  forgery  alleged  to  have  been  com- 
mitted in  the  State  of  New  York,  was  issued  by  Judge  Sin- 
clair, a  County  Court  Judge  of  the  County  of  Wentworth  in 
the  Province  of  Ontario,  and.  entrusted  to  one  A.  D.  Stewart, 
Chief  of  Police  of  Hamilton,  to  be  executed.  Cadby  was  not 
arrested  in  Hamilton,  but,  on  or  about  the  12th  day  of  March, 
he  was  arrested  in  the  City  of  Halifax,  Nova  Scotia,  without 
warrant,  on  a  charge  of  forgery,  and  after  such  arrest  an  infor- 
mation was  laid  against  him  before  Judge  Johnson,  a  County 
Court  Judge,  under  the  Extradition  Act  of  1877,  by  one  Aaron 
B.  Gardiner  of  Columbia  in  the  State  of  New  York,  on  which 
information  a  warrant  warf  issued  by  Judge  Johnson,  by  virtue 
of  which  Cadby  was  on  the  13th  day  of  March  placed  in  the 
custody  of  the  keeper  of  the  goal  of  the  City  of  Halifax,  and 
an  examination  thereunder  was  arranged  for  before  Judge 
Johnson  on  the  15th  day  of  March  at  half-past  ten  o'clock  in 
the  forenoon.  On  Sunday,  the  14th  day  of  March,  the  said 
Stewart,  who  had  come  to  Halifax  with  Judge  Sinclair's  war- 
rant, and  one  McCoy,  a  barrister,  obtained  an  order  from  Judge 
Johnson  to  hand  the  prisoner  over  to  Stewart  to  be  taken  to 
Hamilton  under  the  warrant  of  Judge  Sinclair.  At  an  early 
hour  on  Monday,  the  15th  day  of  March,  Stewart  took  Cadby 
fiom  the  custody  of  the  gaoler  in  Halifax  and  placed  him  on 
board  the  train  and  brought  him  into  the  Province  of  New 
Brunswick.  While  passing  through  this  Province  in  custody 
of  Stewart,  Cadby  was,  on  the  19th  day  of  March,  brought  be- 
fore Mr.  Justice  Palmer  in  the  City  of  Saint  John  on  a  habeas 
corpus,  and  after  a  hearing  His  Honor  adjudged  the  imprison- 
ment illegal,  and  made  an  order  discharging  Cadby  from  the 
custody  of  Stewart. 

Immediately  after  his  discharge,  Cadby  was  again  arrested 
under  a  warrant  issued  by  His  Honor  Mr.  Justice  Tuck,  upon  the 
following  information  made  before  him  by  the  said  Aaron  B. 
Qardiner,  namely : 
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1886.  "  The  information  and  complaint  of  Aaron  B.  Gardiner  of  Valatie  in 

ExparU  the  State  of  New  York  in  the  United  States  of  America,  at  present  of 
Cadby.  the  Qi^j  Qf  gaint  John  in  the  City  and  County  aforesaid,  taken  on 
oath  this  twenty-fifth  day  of  March,  A.  D.  1886,  before  the  under- 
signed William  Henry  Tuck,  one  of  Her  Majesty's  Justices  of  the 
Supreme  Court  of  Judicature  in  and  for  the  Province  aforesaid,  and 
a  Judge  under  The  Extradition  Act,  1877,  who  saith  that  he  is  the 
District  Attorney  for  the  County  of  Columbia  in  the  State  of  New 
York  in  the  United  States  of  America,  and  as  such  the  prosecuting 
officer  of  said  County  of  Columbia ;  that  as  this  deponent  is  informed 
and  believes,  one  John  H.  W.  Cadby,  late  of  said  County  of  Columbia, 
on  the  eighth  day  of  July  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-five  feloniously  did  forge  the  signature  of  one  M. 
Abrial  to  a  certain  promissory  note,  or  paper  purpoi-ting  to  be  a 
promissory  note,  which  said  paper  is  in  the  words  and  figures  follow- 
ing, that  is  to  say : — 
$50.00.  Clairmont,  July  8,  1885 

Six  months  after  date  I  promise  to  pay  J.  H.  W.  Cadby  and  Son, 
or  order,  fifty  dollars  with  interest,  at  Farmers  National  Bank  of 

Hudson,  N.  Y.,  for  a  Chase  Organ,  No. ,  which  is  to  remain 

theirs  until  this  note  is  paid. 

*  M.  Abrial,' 
with  intent  thereby  to  defraud,  and  contraiy  to  the  statute  of  the 
State  of  New  York,  in  such  case  made. 

This  deponent  further  saith  that  a  warrant  for  the  arrest  of  the 
said  John  H.  W.  Cadby  for  the  said  crime  of  feloniously  forging  the 
name  of  said  M.  Abrial  to  the  said  paper  as  aforesaid,  has  been  duly 
issued  by  the  Police  Justice  of  the  City  of  Hudson  aforesaid,  being 
duly  authorized  and  having  full  jurisdiction  to  issue  the  same. 

This  deponent  further  saith  that  the  said  John  H.  W.  Cadby  is  at 
present  a  fugitive  from  justice,  and  at  present  in  Canada,  and  is  sus- 
pected of  having  committed  the  said  crime  of  forging  the  name  of  the 
said  M.  Abrial  to  said  paper  in  the  said  County  of  Columbia  in  said 
State  of  New  York,  one  of  the  United  States  of  America,  and  has  fled 
the  jurisdiction  of  the  State  of  New  York. 

That  the  grounds  for  this  deponent's  suspicion  and  belief  that  the 
said  John  H.  W.  Cadby  has  forged  the  said  signature  of  the  said  M. 
Abrial,  in  manner  and  to  the  paper  aforesaid  are,  that  he  was  present 
when  a  warrant  for  the  apprehension  of  said  Cadby  was  issued  as 
aforesaid,  by  the  Police  Justice  of  the  City  of  Hudson  aforesaid,  and 
that  he  did  hear  the  said  M.  Abrial,  whom  he  well  knows  to  be  a 
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person  of  reputable  oharacter,   swear  on   oath  before   said    Police         1886. 
Justice  that  the  signature  to  the  said  note,  which  note  was  then  and      Mc  parte 
there  produced  in  my  presence,  was  not  his  writing  and  that  he  had       Cadbt. 
never  known  or  heard  of  it  until  he  received  notice  of  its  protest, 
and  further  that  at  the  same  time  and  place  he,  this  deponent,  heard 
the  cashier  of  the  said  Farmers  National  Bank  of  Hudson,  N.  Y., 
depose  on  his  oath  that  said  note  was  put  into  said  bank,  as  and  for 
the  note  of  M.  Abrial  aforesaid,  by  the  said  J.  H.  W.  Oadby,  and 
was  indorsed  by  J.  H.  W.  Cadby  and  Son,  or  so  purported  to  be." 
Sworn,  <fec.  (Signed,)        A.  B.  Gardiner. 

After  hearing  evidence,  Cadby  was  committed  for  extradition 
by  Mr.  Justice  Tuck.  Mr.  Justice  Palmer  w&s  again  applied  to 
for  the  discharge  of  the  prisoner  upon  the  following  grounds : 

i.  That  the  Extradition  Act  of  1877,  is  not  in  force  as  regards 
the  United  States,  or,  if  in  force,  does  not  interfere  with  the  pro- 
visions or  restrictions  of  the  Ashburton  Treaty,  and  is  only  in 
force  so  far  as  there  is  no  provision  in  the  Treaty  itself. 

2.  That  Mr.  Justice  Tuck  had  no  jurisdiction,  as  the  informa- 
tion did  not  shew  that  Cadby  was  in  the  Province  when  the 
warrant  issued. 

3.  That  the  warrant  of  commitment  is  bad  on  its  face,  be- 
cause, while  stating  that  the  prisoner  is  accused  of  forgery,  it 
does  not  state  what  where  the  acts  which  constituted  the  for- 
gery. 

4.  That  there  is  no  evidence  to  warrant  the  commitment. 

5.  That  the  accused,  a  British  subject,  was  taken  before  Judge 
Johnson,  an  extradition  Judge,  and  under  his  warrant  was 
imprisoned  on  proceedings,  as  valid  as  the  present,  for  the  same 
offence,  and  that  such  proceedings  are  still  pending,  or  if  ended 
and  the  prisoner  returned  to  another  custody  by  the  fraud  and 
collusion  of  the  prosecution,  they  are  estopped  from  again 
vexing  the  accused  for  the  same  cause. 

G.  That  the  accused,  having  been  imprisoned  on  the  same 
charge  and  discharged  on  habeas  corpus,  the  present  arrest  and 
imprisonment  is  a  violation  of  sec  6,  Habeas  Corpus  Act  (31 
Car.  2,  cap.  2).  ♦ 

7.  That  there  should  ^  a  requisition  from  the  United  States 
government,  and  a  charge  preferred  by  that  government,  before 
any  proceedings  can  be  taken  against  the  accused. 


Digitized  by 


Google        ^_ 


456  NEW  BRUNSWICK  EEPORTS.  [VOI- 


Cadby. 


1886.  8.  That  the  information  is  bad  on  the  following  grounds  : 

Sxparu         (a)  Being  only  hearsay  and  belief,  and  untrue  on  the  face 
of  the  proceedings. 

(b)  In  stating  no  extraditable  offence. 

(c)  In  stating  no  name  that  was  forged. 

(d)  Only  suspects  a  place  where  crime  was  committed. 

(e)  The  information  was  twice  altered  on  its  face  after  being 
sworn. 

(f)  That  the  charge  is  ambigious.  "  M.  Abrial "  may  mean 
any  one  of  five  persons,  or  no  person  at  all. 

The  learned  Judge  referred  the  application  to  the  Court  as 
already  stated. 

On  the  examination  before  Mr.  Justice  Tuck  it  appeared  that 
the  various  proceedings  taken  as  detailed  above  all  related  to 
the  same  offence. 

April  16, 17, 19  and  20, 1886.  Boi-den  and  R  Beckioiih,  in 
support  of  the  application.  As  to  the  finst  point — that  the 
Extradition  Act,  1877,  is  not  in  force  as  to  the  United  States. 
The  Treaty  arrangement  is  by  section  10  of  the  Ashburton 
Treaty,  which  provides  that  upon  mutual  requisitions  by  them, 
they  shall  deliver  up  to  justice  all  persons  who,  being  charged 
with  certain  crimes,  committed  within  the  jurisdiction  of  either, 
shall  be  found  within  the  territories  of  the  other. 

The  Imperial  Act  of  1870  gave  effect  to  the  Treaties  between 
Great  Britain  and  other  countries,  and  by  sub-section  2  of 
section  3  of  such  Act  it  is  provided :  "  A  fugitive  shall  not  be 
surrendered,  unless  it  can  be  made  to  appear  that  he  cannot  be 
tried  for  any  other  offence  than  that  for  which  he  is  extra- 
dited." There  is  no  such  provision  on  the  part  of  the  United 
States:  Lawrence's  case  (1).  The  United  States  Federal 
authorities  are  in  line  with  this.*  See  also  Reg.  v.  WaddeJl 
(2).  The  Treaty  cannot  be  construed  any  further  than  both 
countries  concerned  have  concurred  in  it  England  has  held 
one  view,  and  the  United  States  another.  Wheaton's  Inter- 
national   Law,  •jpage   162,   refers   to  LawreTice's  case.     See 

(1)  18  Cox.  C.  C.  861.  (2)  25  N.  B.  Rep.  98. 

*See  United  States  v.  Matueher  (119  U.  &  Rep.  407.)  dedded  in  December,  1886.  where  it  m 
held  that  a  prisoner  surrendered  to  the  United  States  by  Great  Britain  under  the  Ashonrton  Treatj, 
could  not  be  tried  for  any  other  offence  than  that  for  wbicfa  he  wa8  extradited,  onttl  he  had  had  an 
opportunity  of  returning.— Rip. 
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Wimsloiv'a  case  in  Spear  on  Law  of  Extradition.  Under  ^8^^- 
section  4  provision  is  made  for  bringing  this  Act  into  force  by  &:  parte 
order  in  council,  but  it  is  submitted  the  Imperial  Act  of  1870  ^^^^' 
never  applied  to  the  United  States,  and  therefore  an  order  in 
council  does  not  and  could  not  affect  it.  Section  27  repeals 
certain  previous  Acts  as  to  the  Ashburton  Treaty  and  other 
Treaties,  and  provides  as  to  those  Treaties  that  the  Act  should 
be  in  force  without  an  order  in  council,  but  only  so  far  as  the 
order  in  council  could  bring  it  in  force.  The  Act  of  1870  had 
been  suspended,  so  far  as  Canada  was  concerned,  by  order  in 
council;  and  if  it  ever  had  applied,  the  order  in  council  of 
1882  suspended  it.  As  therefore  the  Act  of  1870  was  never  in 
force  &s  to  the  United  States,  the  Act  of  1877  cannot  now  be 
in  force  as  regards  that  country.  If  the  Act  is  in  force 
at  all,  it  is  only  in  force  so  far  as  the  Treaty  arrangement  does 
not  provide  and  so  far  as  it  is  not  inconsistent  with  the  Treaty. 
Sub-section  2  of  section  4  of  the  Imperial  Act,  1870,  only 
applies  to  prospective  treaties.  It  is  claimed  that  section  27 
applies  to  present  treaties  without  an  order  in  council,  and  we 
submit  this  section  does  not  carry  it  any  further.  See  Clarke 
on  Extradition,  149  to  152.  In  Ex  parte  Bouvier  (1),  it  was 
held  that  it  was  necessary  to  prove  the  French  law  to  show 
whether  the  prisoner  could  be  tried  for  some  other  offence. 

2.  The  powers  conferred  by  the  Act  of  1877  in  section  8,  ai-e 
limited  to  the  province  in  which  the  Judge  resides.  The  pris- 
oner must  be  in  the  territorial  jurisdiction  of  the  Judge.  It  is 
not  contended  the  warrant  cannot  follow  the  accused  after  it  is 
once  properly  issued.  But  to  give  the  Judge  power  to  issue 
the  warrant  in  the  first  instance,  it  must  be  shown  that  the 
person  to  be  arrested  is  within  the  jurisdiction  of  the  Judge, 
and  it  must  be  so  stated  in  the  information.  [Eraser,  J.  Did 
not  the  evidence  show  it?]  Tes,  but  the  information  does  not 
so  state.  This  is  a  mere  statutory  right  and  the  provisions 
must  be  strictly  construed.  There  is  no  common  law  right  as 
to  extradition.  The  statute  must  be  construed  most  strongly 
in  favor  of  the  party  accused.  [Eraser,  J.  Can  you  find  a 
case  where  a  person  is  shown  to  be  guilty  of  the  offence  changed, 
and  discharged  because  the  information  was  defective  ?    Kino, 

a)  li  ooz.  a  a  no. 
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1S86.        J.,  refers  to  Beg.  v.  Hughes  (1).]     See  Ex  parte  Jaoqwes 
Ex  pane     Besset  (2). 

3.  It  is  a  common  law  right  to  have  the  offence  so  stated 
that  there  can  be  no  doubt  as  to  it,  and  the  warrant  is  bad 
unless  the  Act  has  so  altered  the  law  as  to  make  it  sufficient 
to  state  the  name  of  the  oflFence  barely  as  "  forgery."  Spear  on 
Extradition ;  Ex  parte  Lane  (3). 

4.  The  evidence  of  the  offence  consisted  of  ex  parte  deposi- 
tions purporting  to  be  made  before  a  Police  Justice  in  the 
State  of  New  York.  They  were  not  authenticated  as  required 
by  section  9,  and  were  improperly  received  in  evidence. 

5.  The  proceedings  before  Judge  Johnson  are  still  pending, 
and  therefore  no  other  proceedings  can  be  taken.  Any  term- 
ination that  may  be  claimed  was  due  to  the  fraud  and  collusion 
of  the  prosecution.  Accused  could  only  be  removed  by  Habeas 
Corpus;  Hurd.  Hab.  Cor.  643;  4  Bac.  Abr. 

6.  The  present  arrest  is  a  violation  of  the  Habeas  Corpus 
Act,  section  6 :  a  man  cannot  be  arrested  twice  for  the  same 
cause.  If  he  is  arrested  for  a  crime  and  discharged  he  cannot 
again  be  deprived  of  his  liberty  for  the  same  offence.  [Tuck, 
J.  Where  there  has  been  no  examination  and  no  discharge  for 
the  offence  ?  A  prisoner  may  be  arrested  for  murder  and  dis- 
charged, but  if  there  has  been  no  examination  he  may  be 
arrested  again.]  Section  6  of  cap.  2,  31  Car.  2,  (Habeas 
Corpus  Act)  was  made  to  prevent  a  person  being  so  vexed. 

7.  If  the  Act  is  in  force  it  is  only  so  far  as  Treaty  aiTange- 
ment  does  not  provide.  If  this  matter  is  covered  by  it  in  any 
way,  if  the  terms  of  the  Treaty  have  been  concurred  in  with 
reference  to  extradition,  all  the  preliminaries  stipulated  for  by 
Treaty  must  be  observed,  and,  by  the  Treaty,  requisition  must 
be  made  by  and  on  behalf  of  the  Government  of  the  United 
States  for  the  deliverance  of  the  accused  under  extradition. 
The  information  and  warrant  provided  for  by  the  Ti-eaty  must 
be  followed.  This  would  be  such  as  were  then  in  use  and 
known,  and  the  statute  cannot  provide  a  different  warrant 
Hurd  on  Hab.  Cor.  p.  594;  Queen  v.  WUson  (4).  There  is 
not,  and  has  not  been,  any  evidence  of  a  requisition  by  the 
United  States  for  the  extradition  of  the  prisoner. 

a)4Q.B.D.  614.  (2)  e Q.  B.  48a  (8)  6 Fed.  Sep.  M.  (4)8Q.a4S. 
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8.  The  offence  is  not  sufficiently  stated.    The  information        ^^^' 
should  charge  that  the  signature  of  some  person  was  forged.      &iparu 
The  statement  that  the  name  *'  M.  Abrial "  was  forged,  is  not 
sufficient.     The  information  should  show  that  the  writing  is 
not  the  handwriting  of  the  person  whose  signature  is  said  to 
be  forged.    Arch.  Crim.  Evid.'(ed.  1878)  p.  614. 

The  information  is  bad  being  on  hearsay  and  belief.  Informa- 
tion on  information  and  belief  is  not  sufficient.  The  informa- 
tion only  shows  that  the  deponent  is  informed  and  believes 
that  the  prisoner  is  suspected  to  have  forged.  Hurd,  629.  It 
does  not  state  the  alleged  forgery  was  intended  to  represent 
the  handwriting  of  the  person  whose  handwriting  it  is  alleged 
not  to  be.  Arch.  Crim.  Evid.  p.  614.  Nor  does  it  state  that 
the  handwriting  of  any  person  is  forged.  M.  Abiial  is  not 
shown  to  be  the  name  of  any  person.    McLeUan  v.  Milmore  (1). 

The  complaint  should  set  forth  clearly  the  substance  of  the 
offence  charged — Hurd,  594-6 — and  a  particular  offence.  The 
information  has  been  altered  twice,  by  inserting  the  number 
of  the  organ  (12,006)  and  again  striking  it  out  after  the  war- 
rant was  granted.  It  was  not  re-sworn  after  such  alteration, 
and  judgment  was  given  with  the  information  so  altered,  and 
information  does  not  agree  with  the  charge  as  set  out  in  the 
depositions. 

We  submit  also  that  the  paper  writing  is  not  a  promissory 
note.  It  is  only  an  agreement  for  the  sale  of  an  organ.  There 
is  no  consideration  stated.  Chitty  on  Bills  (11th  ed.),  60 ; 
Byles  on  Bills  (13th  ed.),  96. 

The  information  is  not  such  that  perjury  could  bo  assigned 
upon  it.  There  must  be  some  certainty.  It  is  a  well-known 
test  that  every  material  allegation  must  be  stated  with  such 
certainty  that  perjury  may  be  assigned.  "  M.  Abrial "  may 
have  been  one  of  any  number  of  persons.  It  was  proved  there 
were  five  of  the  name,  and^  in  the  absence  of  direct  identity 
there  is  the  attendant  uncertainty. 

John  Kerr  and  C.  A.  Palmer,  contra.  In  reference  to  the  point 
as  to  whether  the  Act  of  1877  is  in  force  as  to  the  United 
States,  see  the  judgment  of  Harrison,  C.  J.,  delivered  in  1877, 
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^^^'  in  the  matter  of  Charles  E.  WiUiama  (1),  where  he  held  that  the 
-Kb  parte  Act  of  1870  was  in  force  and  that  the  Act  of  1877  was  not. 
The  Order-in-Council  of  1882  was  subsequently  published  in 
1882,  suspending  the  Act  of  1870,  and,  therefore,  it  results  from 
that  judgment  that  the  Act  of  1877  is  now  in  force. 

The  terms  on  which  an  offender  should  be  extradited  is  a 
question  for  the  Minister  of  Justice. 

The  8th  sec.  of  the  Act  of  1877  does  not  limit  the  issuing  of 
the  warrant  in  case  of  the  person  accused  being  in  the  Prov- 
ince. A  Judge  is  limited  to  his  own  Province.  He  could  not 
act  beyond  it,  and  even  if  the  objection  is  valid  it  could  only 
be  taken  before  the  Judge  below.  [Borden — I  certainly  took 
the  objection].  If  taken  it  was  certainly  cured  by  the  evi- 
dence afterwards  shewing  that  the  prisoner  was  in  the  Prov- 
ince. With  regard  to  the  form  we  say  the  warrant  of  com- 
mittment is  not  bad  on  its  face.  It  follows  the  form  in  the 
Act  of  1877,  and  looking  at  the  Treaty  giving  the  crime,  we 
find  the  words  stating  the  offence  are  general,  and  the  form  does 
not  require  anything  further.  Section  21  makes  valid  the 
forms  given.    The  warrant  uses  the  very  words  of  the  Act. 

As  to  the  evidence  to  warrant  the  committment  The  depo- 
sitions were  properly  used — ^and  they,  with  the  oral  evidence, 
are  abundant  to  give  the  Judge  jurisdiction.  The  9th  section 
clearly  shows  that  depositions  may  be  used.  The  objection 
that  the  depositions  were  not  properly  authenticated  was  not 
taken  before  Mr.  Justice  Tuck,  and  it  is  not  open  to  them 
to  take  objections  after  the  depositions  were  read  in  evidence. 
As  to  the  certificates,  see  sub-sec.  (a)  of  sec.  9  of  Act  1877. 
They  purport  to  be  certified  by  the  magistrate  and  satisfy  sub- 
sec,  (a);  being  sealed  by  the  Governor  of  New  York  they 
satisfy  sub-sec.  (b),  A  governor  is  a  minister  of  a  foreign  state. 
If  depositions  were  relevant  evidence,  even  on  a  trial  at  Nisi 
PriuB,  they  were  sufficiently  certified  to  admit  them  in  evidence. 
Even  if  the  depositions  were  all  shut  out,  the  oral  testimony 
sufficed  to  give  Mr.  Justice  Tuck  jurisdiction,  and  was  suffi- 
cient to  authorize  the  extradition.  [Tuck,  J.,  refers  to  Reg,  v. 
White  (2).] 

If  by  reasonable  intendment  the  information  can  be  read 

a)7U.aP.B.«6.  (2)SF.a(F.  6M.  " 
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as  charging  a  criminal  offence,  it  should  be  so  read.     It  is        ^^86. 
not  necessary  to  set  it  out  with  that  particularity  required  in     Exparu 
an  indictment.  Cadby. 

There  is  no  evidence  to  show  that  the  charge  for  which 
Cadby  was  arrested  in  Nova  Scotia,  is  the  same  charge  as  that 
for  which  the  present  warrant  issued.  Whether  there  is  such 
evidence  now  before  this  Court  or  not,  clearly  the  evidence 
was  not  before  Mr.  Justice  Tuck  and  we  contend  the  affidavits 
were  improperly  read  here,  inasmuch  as  they  had  not  been 
before  him.  [TuCK,  J.  I  heard  the  matter  out  as  if  the 
charges  were  identical  and  gave  my  judgment  with  that  in  my 
mind.]  Even  if  it  was  clear  that  the  charges  were  the  same, 
and  there  was  evidence  of  it,  it  is  still  open  to  any  other 
extradition  Judge  to  again  issue  his  warrant.  In  the  case  of 
John  H.  Millar  the  same  Judge  granted  two  orders  and  heard 
the  matter  over  twice  upon  production  of  further  evidence. 
Judge  Johnson's  warrant  was  spent,  and  the  prisoner  escaped, 
and  being  discharged  from  the  officer's  custody  by  order  of  a 
Judge  of  this  Province,  a  new  warrant  might  be  issued. 

As  to  the  sixth  objection :  It  is  not  true  that  Cadby  was 
before  imprisoned  and  discharged  for  the  same  crime.  He  was 
discharged,  it  is  true,  but  that  discharge  was  only  from  his 
attempted  detention  by  Stewart.  Mr.  Justice  Palmer  simply 
decided  that  Stewart  had  no  right  to  hold  him. 

As  to  the  seventh :  A  requisition  is  not  necessary  to  give  a 
Judge  jurisdiction  to  issue  his  warrant  of  commitment: 
Clarke's  Crim.  Law,  43  and  44  (ed.  1872).  A  requisition  is 
is  only  necessary  before  the  prisoner  is  surrendered  and  after 
committal.  A  delivering  up  to  justice  refers  to  the  foreign 
state  whose  laws  have  been  violated.  Article  10  of  the  Treaty, 
also  section  16  of  Act,  1877.  The  Act,  6  &  7  Vic,  required 
the  requisition  at  the  outset  of  the  proceedings,  but  that  Act 
was  repealed.  Clark's  Criminal  Law  (1872)  53 ;  Spears  on 
Extradition,  240  and  241,  citing  Ex  parts  Dugan  (1). 

The  information  charges  the  accused  with  forgery.  That  is 
sufficient.  Forgery  is  an  indictable  offence.  The  infoimation 
sets  out  the  grounds  on  which  the  charge  is  based.  The 
information  is  not  based  on  suspicion  and  belief.     On  the 

(1)  2  Lowen  367.  — 
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1886.  contrary  the  facts  in  this  case  were  submitted  to  the  Judge 
Mc parte  and  he  issued  his  warrant  after  having  had  all  the  facts  before 
him.  The  information  is  not  ambiguous  because  the  evidence 
clearly  shews  that  the  name  forged  was  not  the  signature  of 
any  person  of  that  name.  It  would  be  open  to  the  accused  to 
shew  that  it  was  the  genuine  signature  of  a  person  as  a  matter 
of  defence,  but  that  evidence  could  only  be  put  in  on  the  trial. 

In  reference  to  the  contention  that  the  note  is  not  a  pro- 
missory note  and  not  a  subject  of  forgery,  see  Ros.  Crim.  Evid. 
(1868)  521 .  As  to  what  amounts  to  a  forgery  see  Rex  v.  Thomas 
Lyon  (1);  Rex  v.  Ooate  (2);  Rex  v.  Hawkes  (3);  Rex  v. 
Hawkeswood  (4).  It  is  not  necessary  that  a  note  be  negotiable 
to  be  subject-matter  of  forgery :  Reg.  v.  Box  (5).  The  note 
in  question  satisfies  all  the  requirements  of  a  promissory  note. 
That  the  accused  cannot  be  tried  for  an  offence  other  than  the  one 
for  which  he  was  extradited  is  a  matter  of  plea,  as  in  CoTiimon- 
wealth  v.  Halves  (6). 

We  also  take  the  ground  that  the  Judge  having  remitted 
the  papers  to  the  Minister  of  Justice,  this  Court  has  no  right 
to  interfere  on  habeas  corpus:  In  re  Warner  (7),  dted  in 
Clark's  Criminal  Law,  p.  60.  The  moment  the  proceedings 
have  been  transmitted  to  the  Minister  of  Justice,  the  applica- 
tion might  be  made  to  the  Supreme  Court  of  Canada,  but  this 
Court  would  have  no  jurisdiction.  See  Act,  1877,  section  11, 
as  to  how  the  terms  of  the  Treaty  have  been  changed.  Refers 
to  cap.  30,  of  32  &  33  Yic,  sections  29,  30,  31,  32  and  5& 
The  Judge  did  all  that  is  required  under  that  Act  as  well  as 
Act  1877.  It  cannot  be  possible  that  the  depositions  mean 
depositions  taken  before  the  information  on  which  the  warrant 
issues ;  if  so  the  Act  could  not  be  operative. 

Borden,  in  reply. 

Cur.  adv.  mUt. 

The  following  judgments  were  now  delivered : 

Tuck,  J.  The  prisoner  is  an  alleged  fugitive  from  justice  in 
the  United  States  of  America.     He  is  charged  with  having 
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committed  the  crime  of  forgery  at  the  City  of  Hudson  in  the        ^8^' 
County  of  Columbia  in  the  State  of  New  York,  one  of  the      Ex  parte 
United  States  of  America.  ^t^- 

The  forgery  is  alleged  with  regard  to  a  certain  promissory       Tuck^j. 
note,  or  paper  purporting  to  be  a  promissory  note,  in  the  fol- 
lowing words  and  figures : 

"  Clairmont,  N.  Y.,  July  8,  1885. 

**  Six  months  after  date  I  promise  to  pay  J.  H.  W.  Cadby  &  Son, 
or  order,  fifty  dollars,  with  interest,  at  Farmers'  National  Bank  of 

Hudson,  N.  Y.,  for  a  Chiise  Organ,  No. ,  which  is  to  remain 

theirs  until  this  note  is  paid." 

"  M.  Abrial." 

It  appears  from  the  evidence  and  affidavits  used  before  the 
Supreme  Court,  on  the  argument,  that  some  time  in  March, 
1886,  a  warrant  was  issued  at  Hamilton  in  the  Province  of 
Ontario,  by  Judge  Sinclair  of  the  County  Court  there,  under 
the  Canadian  "  Extradition  Act,  1 877,"  for  the  arrest  of  the 
prisoner.  He  was  not  found  at  Hamilton,  but  about  a  week 
afterwards  was  arrested  by  Detective  Powers,  at  Bedford,  near 
Halifax,  taken  to  police  headquarters  at  Halifax,  in  the  Prov- 
ince of  Nova  Scotia,  where  an  information  was  laid  against 
him,  before  Judge  Johnson  of  the  County  Court  by  one  Aaron 
B.  Gardiner,  and  the  prisoner  was  lodged  in  goal  at  Halifax  on 
Saturday  about  the  15th  of  March.  On  the  following  Sunday, 
upon  an  order  made  by  Judge  Johnson,  the  prisoner  was  handed 
over  by  the  gaoler  at  Halifax  to  A.  B.  Stewart,  Chief  of  Police 
of  Hamilton,  who  proceeded  with  him  on  the  Intercolonial 
Railway  as  far  as  Newcastle  in  New  Brunswick,  where  Stewart 
was  arrested  on  a  warrant  issued  by  Police  Magistrate  Wort- 
man,  and  with  the  prisoner  taken  back  to  Moncton.  That 
afterwards  the  prisoner  was  brought  before  my  brother  Pal- 
mer at  St.  John,  upon  a  writ  of  habeas  coijms,  by  whom  he 
was  discharged  from  the  arrest  by  Stewart. 

That  on  the  25th  day  of  March,  1886,  a  warrant  was  issued 
by  me  for  the  arrest  of  the  prisoner,  upon  an  information  under 
the  Extradition  Act,  1877,  made  before  me  by  Aaron  B.Gardiner, 
alleging  the  forgery  of  the  same  promissory  note  or  paper. 
The  prisoner  was  arrested  on  this  warrant  and  brought  before 
me  on  the  2nd  of  April,  and  after  having  heard  the  evidence 
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1880.        offered,  I  ordered  him  to  be  committed  to  the  common  gaol  of 

jBxparte     the  City  and  County  of  St.  John  to  be  there   safely   kept 

Cadby.      ^j^yj  jj^  ^^  thence  delivered,  pursuant  to  the  Extradition  Act, 

TucM.       1877.    The  warrant  of  committal  dated  the  8th  day  of  April, 

188G,  is  framed  in  the  fprm  given  by  the  Extradition  Act,  1877, 

and  is  directed  to  John  Ring,  one  of  the  constables  of  the  City 

of  St.  John,  and  to  the  keeper  of  the  common  goal  in  and  for 

the  City  and  County  of  St.  John,  at  the  City  of  St.  John. 

An  order,  returnable  at  this  Court,  was  afterwards  made  by 
my  brother  Palmer,  under  the  Habeas  Corpus  Act,  cap.  41,  sec. 
4,  Consol.  Statutes  of  New  Brunswick,  and  the  matter  was 
argued  at  the  recent  Easter  Term  of  this  Court  by  Messrs. 
Borden  and  Beckwith  for  the  prisoner,  and  John  Kerr  and  C. 
A.  Palmer,  Esqrs.,  for  the  prosecution. 

The  grounds  upon  which  the  application  for  the  prisoner's 
discharge  is  made,  are  substantially  the  following :  1.  That  the 
Extradition  Act,  1877,is  not  in  force  with  regard  to  extradition 
with  the  United  States,  or  if  in  force  does  not  interfere  with 
the  provisions  or  restrictions  of  the  treaty,  and  is  in  force,  so 
far  only  as  the  provisions  of  the  treaty  (Ashburton)  do  not 
provide. 

2.  That  Mr.  Justice  Tuck  had  no  jurisdiction,  as  the  warrant 
did  not  show  clearly  that  Cadby  was  in  this  Province  when 
the  warrant  was  issued. 

3.  That  warrant  of  commitment  is  bad  on  its  face,  as  it  states 
only  that  the  prisoner  is  accused  of  forgery,  without  alleging 
that  which  would  constitute  it 

4.  No  evidence  to  warrant  commitment. 

5.  That  the  accused,  a  British  subject,  was  taken  before 
Judge  Johnson,  an  extradition  Judge,  and  imprisoned  by  him 
on  as  valid  proceedings  as  these  are,  and  for  the  same  offence ; 
that  said  proceedings  are  still  pending,  therefore,  he  cannot  be 
arrested  again ;  or,  if  they  were  ended,  and  the  prisoner  removed 
to  another  custody  by  the  fraud  and  collusion  of  the  prosecu- 
tion, they  are  estopped  from  again  vexing  the  accused  for  the 
same  cause. 

6.  Accused  having  been  imprisoned  on  the  same  charge, 
and  discharged  on  habeas  corpus,  his  present  arrest  and  impris- 
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onment  is  a  violation  of  the  Habeas  Corpus  Act  (31  Car.  2,       1886. 

cap.  2,  sec.  6).  BxparU 

7.  That  there  should  be  a  requisition  from  the  United  States,  ^^^^- 
and  a  chaise  preferred  by  that  Government,  before  a  warrant  Tack^. 
can  issue. 

8.  Information  is  bad  on  the  following  grounds : — 

(a)  Being  only  hearsay  and  belief,  and  untrue  on  face  of 
proceedings. 

(h)  Stating  no  extraditable  oifence  or  extradition  crime. 

(c)  States  r\fi  person's  name  which  was  foi^d. 

(d)  Only  suspects  a  place  where  crime  was  committed. 

(e)  The  information  was  altered  twice  on  its  face  after  it  had 
been  sworn. 

(f)  Charge  is  ambiguous.  "  M.  Abrial "  may  mean  any  one 
of  five  persons,  or  no  name  at  all. 

I  shall  endeavour  to  discuss  the  different  points,  as  nearly  as 
may  be,  in  the  order  above  named.  The  Canadian  Extradition 
Act  1877,  (40  Vic.  cap.  25,  sec.  4),  provides  that ;  "  In  the  case 
of  any  foreign  state,  with  which  there  is  at  or  after  the  time  this 
Act  comes  into  force,  an  extradition  arrangement,  this  Act  shall 
apply  during  the  continuance  of  such  arrangement :  Provided 
that  the  operation  of  the  Act  of  the  Parliament  of  the  United 
Kingdom  passed  A.  D.  1870,  and  intituled  '  An  Act  for  amend- 
ing the  law  relating  to  the  extradition  of  criminals,'  shall  have 
ceased  or  been  suspended  within  Canada  in  the  case  of  that 
State."  This  section  was  evidently  introduced  to  meet  the 
requirements  of  sec  18,  cap.  52,  33  &  34  Vic.,  Extradition 
Act  1875  (Imperial),  which  makes  such  a  suspension  necessary. 

It  is  clear  that  this  Act  was  suspended  by  an  order  of  Her 
Majesty,  by  and  with  the  advice  of  Her  Majesty's  Privy 
Council,  so  far  as  it  relates  to  any  foreign  state  in  the  case  of 
which  it  now  applies  and  so  long  as  the  Canadian  Extradition 
Acts  continue  in  force.  This  order  in  council  was  passed  on 
the  28th  December,  1882,  and  is  published  in  the  Canada 
Gazette  of  3rd  March,  1883,  and  in  the  Canadian  Statutes  of 
that  year  at  pages  xxvi  and  xxvii.  At  the  time  the  Extradi- 
tion Act,  1870,  was  passed,  there  was  a  treaty  arrangement 
between  Her  Britannic  Majesty  and   the 'United  States  of 
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1886.  America,  known  as  the  Ashburton  Treaty,  with  respect  to  the 
Ek  parte  surrender  of  fugitive  criminals,  and  therefore  this  Act  would 
Cadby.  apply  to  the  United  States.  It  has  been  argued,  that  it  never 
Tuck,  J.  so  applied,  because  sub-section  2  of  section  3  of  that  Act  pro- 
vides that,  "  a  fugitive  criminal  shall  not  be  surrendered  to  a 
foreign  state  unless  provision  is  made  by  the  law  of  that  state, 
or  by  arrangement,  that  the  fugitive  criminal  shall  not,  until 
he  has  been, restored  or  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions,  be  detained  or  tried  in  that  foreign  state 
for  any  offence  committed  prior  to  the  surrender,  other  than 
the  extradition  crime  proved  by  the  facts  on  which  the  sur- 
render is  grounded,"  and  that  no  such  law  or  arrangement  has 
been  made  by  or  with  the  United  States  of  America.  It  may 
be  said  here  that  there  is  no  such  provision  in  the  Extradition 
Act,  1877k  Now,  in  my  opinion,  this  Act  applied  to  the  United 
States,  and  to  all  foreign  states  with  which  Her  Majesty  had 
treaties  for  the  surrender  of  fugitive  ciiminals,  when  it  was 
passed,  or  made  to  apply  by  order  of  ller  Majesty  in  Council. 
The  restrictions  mentioned  in  the  sub-sections  of  sections  3 
and  4,  did  not  prevent  the  Act  applying  to  the  United  States, 
but  named  certain  terms  to  be  complied  with,  before  criminals 
should  be  surrendered.  It  may  be  admitted  that  any  part  of 
the  Extradition  Act,  1877,  which  is  inconsistent  or  interferes 
with  the  provisions  or  restrictions  of  the  treaty,  is  inoperative; 
but  so  far  as  they  are  not  inconsistent,  it  is  in  operation.  If 
there  was  in  the  Act  of  1877,  a  section  similar  to  sub-section 
2  of  section  3  of  Imperial  Act,  1870,  then  it  might  be  that  a 
fugitive  should  not  be  surrendered  by  Canada,  until  provision 
had  been  made  that  he  should  not  be  tried  for  any  offence 
committed  prior  to  the  surrender,  other  than  the  extradition 
crime.  As,  however,  there  is  no  such  section,  I  think  this 
Court  has  no  right  to  grant  this  prisoner's  discharge,  because 
if  surrendered  to  the  United  States  he  might  be  tried  there  for 
an  offence  other  than  the  extradition  crime.  It  is  not  necessary 
to  discuss  here,  what  is  the  proper  construction  of  article  X  of 
the  treaty  of  1842,  as  to  whether  or  not,  the  receiving  power 
has  the  right,  if  so  inclined,  after  having  tried  the  person 
extradited  on  the  charge  on  which  he  has  been  surrendered, 
to  try  him  for  any  other  offence  of  which  he  may  have  been 
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guilty  before  he  was  surrendered.  This  matter  has  undergone  1S86. 
judicial  decision  in  several  of  the  State  Courts  in  the  United 
States,  and  there  are  decisions  both  ways.  In  The  State  v. 
Hawea  (1),  (Kentucky  Court  of  Appeals);  Albany  Law  Jounial,  '^^>'^- 
325,  and  14  Cox  Criminal  Cases.  135,  the  Court  refused  to  try 
the  prisoner  on  an  indictment  for  embezzlement,  when  he  had 
been  surrendered  by  the  authorities  of  Canada  for  the  crime  of 
forgery,  on  which  he  had  been  tried  and  acquitted.  Then  there 
is  the  case  of  Caldwell  (2),  and  the  case  of  Laivrence  de- 
cided by  the  New  York  Court  of  Appeals,  which  held  that 
under  the  treaty  of  1842,  a  person  surrendered  for  one  crime 
may  be  tried  for  another.  This  matter  is  very  ably  discussed 
and  the  cases  collected  in  Spear  on  the  Law  of  Extradition, 
pages  146  to  180.  It  was  also  fully  discussed  in  the  corres- 
pondence between  Lord  Derby  and  Mr.  Fish,  and  in  the  debates 
in  the  House  of  Lords.  In  Ex  parte  Bouvier  (3),  Blackburn, 
J.,  in  giving  his  judgment  at  p.  310,  says:  "I  have  no  doubt 
that  it  was  intended  that  the  old  treaties  should  still  have  force 
and  effect,  and  that  they  should  be  enforced  by  the  machinery 
provided  under  the  Extradition  Act  of  1870."  In  that  case, 
the  Attorney-General,  Sir  J.  D.  Coleridge,  argued  that  sub- 
section 2  of  section  3,  Act  of  1870,  was  inconsistent  with  Treaty 
of  1843  (French)  and  therefore  did  not  apply,  but  the  Court  did 
net  decide  this  point.  In  the  matter  of  Charles  E.  WUliama 
(habeas  corpusX  cited  at  the  argument,  Harrison,  C.  J.,  said 
"  When  40  Vie.  cap.  25  (Extradition  Act,  1877),  was  passed  by 
our  Dominion  Legislature,  there  was  '  an  extradition  arrang^- 
ment  *  existing  between  Canada  and  the  United  States,  known 
as  the  Ashburton  Treaty.  Hence  the  operation  of  our  Act  is 
restrained,  until  the  cesser  or  suspension  of  the  Imperial  Act,  as 
regards  Canada  and  the  United  States."  This  decision  was 
given  before  the  order  in  council  of  28th  December,  1882,  had 
been  passed.  If  the  correct  construction  of  the  Treaty  of  1842 
is  as  decided  in  Commonwealth  v.  Hawes,  then  whether  the 
prisoner  shall  be  surrendered  or  not,  until  an  arrangement 
shall  be  made  with  the  United  States,  is  a  matter  for  the 
Government  of  Canada,  rather  than  this  Court.  This  was  the 
course  taken  in  Winslow's  case,  where  Lord  Derby,  acting 

(1)  18  Bush  097.  (2)  8  Blatch  131.  (3)  12  Cox  C.  C.  808. 
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188g.        under  sub-section  2  of  section  3,  refused  the  surrender  of 

Ikparu     Winslow,  uuless  the  requisite  guarantee  in  respect  of  his  trial 

Cadby.       ^^„  ^„A« 
was  given. 

'^^  J-  2.  Then  it  is  said,  that  in  order  to  give  the  Judge  jurisdic- 

tion, the  information  should  have  shown  that  Cadby  was  in 
the  Province  of  New  Brunswick,  when  the  warrant  was  issued. 
I  cannot  assent  to  this  proposition.  By  section  8  of  Act  of 
1877,  all  the  Judges  of  the  Supreme  Court  of  any  province  or 
territory  of  Canada,  are  authorized  to  act  judicially  in  extra- 
dition matters  under  this  Act,  within  the  province  or  territory 
where  they  have  jurisdiction.  This  must  mean,  that  when  a 
prisoner  is  brought  before  a  Judge  of  a  Superior  Court,  he  may 
act  judicially  in  extradition  matters,  no  matter  where  the  party 
charged  was  when  the  warrant  was  issued.  An  extradition 
Judge  under  this  Act,  can  act  judicially  only  in  his  own  prov- 
ince or  territory,  but  a  Judge  in  New  Brunswick  might  issue 
a  warrant  when  the  person  against  whom  it  went,  was  in  some 
other  province  or  territory.  If  this  is  not  correct,  yet  when 
the  prisoner  is  brought  before  him,  within  his  own  territory, 
he  has  jurisdiction. 

3.  A  third  ground  stated  is,  that  the  warrant  of  committal 
is  bad  on  its  face,  as  it  states  only  that  the  prisoner  is  accused 
of  "  forgery,"  without  alleging  the  act  which  would  constitute 
it.  I  think  the  complete  answer  to  this  objection  is,  that  the 
warrant  of  committal  is  in  the  form  prescribed  by  the  21st 
section  of  the  Act  of  1877.  The  forp  in  this  particular  is 
exactly  the  same  as  in  the  Imperial  Act,  1870.  The  cases  cited 
from  Paley  have  chiefly  reference  to  summary  convictions,  but 
at  page  344  (Paley  on  Convic),  it  is  said :  "  The  Queens  Bench 
Division  will  not  criticize  a  warrant  of  commitment,  with  the 
same  strictness  to  which  a  conviction  is  subjected,  if  there  be 
reasonable  ground  ior  presuming  that  the  conviction  on  which 
the  commitment  is  founded,  is  free  from  objection.  Nor  is  it 
necessary  in  the  warrant  to  state  the  conviction  in  a  pi*ecise  or 
technical  form,  &c.,  &c."  It  was  clearly  the  intention  of  the 
Legislature  to  have  the  crime  stated  in  the  committal  in  the 
very  words  of  the  treaty,  such  as  "  murder,  arson,  piracy,  rob- 
bery or  forgery."  If  the  statute  provides  the  form,  the  Court 
is  bound  by  it,  and  it  could  not  have  been  intended,  that  after 


Digitized  by 


Google 


XXVI.]  NEW  BRUNSWICK  REPORTS.  469 

the  words,  "  of  the  crime,"  in  the  form,  one  should  insert,  "  for       ^^C* 

that  the  said  John  H.  W.  Oadby,  on  the day  of iSc  paru 

feloniously  did  forge,  &c."     Such  particularity  Inay  be  required        adby« 
in  a  bill  of  indictment,  but  not  according  to  this  form.  tuci^j. 

4.  The  fourth  point  made  is  that  there  is  no  evidence  to 
warrant  the  commitment.  At  the  examination  before  the 
Judge,  the  prosecution  offered  in  evidence  the  depositions  of 
Morris  Abrial,  Minnie  Abrial,  G.   Frederick   Pollock,  Mary  "* 

Abrial,  Charl^  C.  Macy  and  William  Bostwick,  taken  and 
sworn  before  Willard  Peck,  Police  Justice  of  the  City  of  Hud- 
son, County  of  Columbia,  State  of  New  York,  on  the  31st 
March,  1886.  Several  objections  were  taken  at  the  examin- 
ation to  these  depositions  being  received  in  evidence.  With 
the  view  I  hold,  that  they  are  not  authenticated  according  to 
the  requirements  of  either  of  the  sub-sections  of  section  9 
of  the  Act  of  1877,  it  is  not  necessary  to  give  an  opinion  on  the 
other  points.  The  depositions  in  evidence  purport  to  have 
been  sworn  before  "  Willard  Peck,  Police  Justice,  City  of  Hud- 
son, N.  Y."  Pock*s  oflSce  and  signature  are  certified  by  William 
L.  Hallenbeck,  Clerk  of  Columbia  County,  under  the  seal  of 
that  County,  and  the  office  and  signature  of  William  L..  Hal- 
lenbeck, under  the  hand  of  David  B.  Hill,  Governor  of  the 
State  of  New  York,  with  the  seal  of  the  State  affixed,  and  the 
certificate  countersigned  by  Deidrich  Willers,  Deputy  Secre- 
tary of  State.  Section  9  provides,  that  depositions,  &c.,  may, 
if  duly  authenticated,  be  received  in  evidence  on  proceedings 
under  this  Act ;  sub-section  2 :  Such  papers  shall  be  deemed 
duly  authenticated,  if  authenticated  in  manner  provided  for  the 
time  being  by  law,  or  if  authenticated  as  follows : 

(a)  **  If  the  warrant  purports  to  be  signed  by,  or  the  certi- 
iScate  purports  to  be  certified  by,  or  the  depositions  or  state- 
ments, or  the  copies  thereof,  purport  to  be  certified  to  be  the 
originals  or  true  copies  by  a  Judge,  magistrate,  or  officer  of  the 
foreign  state. 

(b)  "  And  if  in  every  case  the  papers  are  authenticated  by 
the  oath  or  affirmation  of  some  witness,  or  by  being  sealed  with 
the  official  seal  of  the  Minister  of  Justice,  or  some  other  Min- 
ister of  the  foreign  state ;  of  which  seal  the  Judge  shall  take 
judicial  xiotice  without  proof." 
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^886.  Looking  at  sub-section  2,   if  the  law  therein  referred  to, 

Mcparu     means  the  law  of  this  Province,  as  to  receiving  papers  in  evi- 

^^'      dence,  as  it  seems  to  do,  then  these  depositions  are  not  authen- 

^^'^'  ticated  according  to  that  law.  See  cap.  46,  sec.  12,  Consol. 
Statutes — Evidence.  Then  they  are  not  certified  to  be  the 
originals  or  true  copies  by  a  Judge,  officer  or  magistrate  of  a 
foreign  state,  as  required  by  sub-section^^'ft^,  nor  are  they 
authenticated  by  the  oath  or  affirmation  of  some  witness,  or 
by  being  sealed  with  the  official  seal  of  the  Mirtster  of  Justice, 
or  some  other  Minister  of  the  foreign  state.  Therefore,  I  think 
these  depositions  are  not  properly  authenticated  and  ought 
not  to  have  been  received  in  evidence.  The  question  then 
arises,  is  there  any  evidence  apart  from  these  depositions  to 
warrant  the  commitment  of  the  prisoner  for  extradition  ?  And 
here  it  must  be  borne  in  mind,  that  section  13  of  the  Act  1877, 
provides  among  other  things :  2.  "  In  the  case  of  a  fugitive 
accused  of  an  extradition  crime,  if  such  evidence  is  produced 
as  would,  according  to  the  law  of  Canada,  subject  to  the  pro- 
visions of  this  Act,  justify  his  committal  for  trial,  in  case  the 
crime  bad  been  committed  in  Canada."  The  accused  party 
must  not  be  surrendered  on  mere  suspicion,  but  if  there  is  evi- 
dence upon  which  a  magistrate  at  a  preliminary  examination 
for  a  crime  charged  to  have  been  committed  in  this  country, 
would  send  the  accused  up  for  trial,  then  upon  similar  evidence 
a  Judge  should  commit  a  fugitive  from  justice  for  extradition. 
It  is  no  part  of  the  Judge's  duty  to  weigh  the  evidence;  but 
the  moment  he  tinds  that  he  has  to  argue  in  his  own  mind  as 
to  its  sufficiency,  it  is  his  duty  to  commit. 

In  Reg.  v.  Alb&ii;  T.  Goidd  (1),  Hagarty,  C.  J.,  said :  "  It  is  no 
part  of  my  duty  to  decide  on  the  weight  of  evidence, or  of  the  pos- 
sibly favorable  view  a  jury  may  take  of  the  prisoner's  conduct.  '  I 
find  the  decision  of  a  Judge  before  whom  the  complaint  was 
investigated ;  I  find  one  view  of  the  evidence  adduced  on  which 
that  decision  may  be  upheld ;  and  whatever  opinion  I  might 
hold  of  the  existence  of  other  views,  at  least  as  open  to 
adoption,  I  do  not  think  I  am  called  on  to  interfere."  Also  see 
Clarke  on  Extradition,  103  to  108.  Spear  on  Law  of  Extra- 
dition, 262  to  264.   The  Queen  v.  Maurer  (2).  In  the  last  named 

(1)  ao  U.  G.  0.  p.  154.  (2)10Q.&D.  618. 
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case,  Mathew,  J.,  says,  at  p.  510,  "  The  conditions  of  the  magis-        ^386. 
trate's  jurisdiT;tion  are  clearly  indicated  by  the  Extradition      Bk  parte 
Act.    The  crime  in  respect  of  which  extradition  is  sought,  must        t^' 
be  a  crime  against  the  law  of  both  the  contracting  states,  and      Tudc^j. 
there  must  be  prhia  facie  evidence  that  the  prisoner  is  guilty  of 
such  crime.     There  must  be  such  evidence  as  according  to  the 
law  of  England  would  justify  the  magistrate  in  committing  the 
prisoner  for  trial  if  the  alleged  crime  had  been  committed  in 
England.     It  appears  to  me  that  in  the  present  case  there  was 
such  evidence.     I  agree  with  my  brother  Field  that  there  being 
such  evidence  we  have  nothing  to  do  with  any  question  as  to 
the  weight  of  the  evidence." 

What  evidence  is  there,  then,  in  this  case  apart  from  the  de- 
positions to  warrant  the  commitment  ?  In  the  first  place  there 
is  the  evidence  of  Aaron  B.  Gardiner,  who  says  at  page  19, 
"  That  the  act  of  writing  the  name  *  M.  Abrial '  by  Cadby,  sup- 
posing he  wrote  it  without  any  authority  whatever,  and  the 
offering  it  at  the  Farmers'  National  Bank  at  Hudson  for  dis- 
count, without  any  authority  from  the  party  who  was  on  the 
note,  would  be  a  crime  of  forgery,  within  the  statutes  of  the 
State  of  New  York ; "  at  the  same  page  "  that  he  read  the 
depositions  put  in  evidence."  At  page  20,  in  answer  to  the 
question :  "  Would  the  writing  of  this  note  as  described  in  the 
depositions  be  forgery  ?"  He  said,  "  Certainly  it  would." 
"  Under  the  statute  would  that  be  forgery  ?"  He  answered, 
"  Yes."  The  prisoner  was  fully  identified  by  witnesses,  "  Albert 
Hogsradt,"  ''George  F.  Pollock,''  and  "Eichard  Macy,"  as  the 
person  who  did  business  at  the  Farmers'  National  Bank 
in  Hudson,  find  that  he  was  the  only  person  of  that  name  in 
Hudson.  Pollock,  at  pp.  1  and  2,  says  that  he  was  in  the  em- 
ploy of  J.  H.  W.  Cadby  &  Son  in  1885,  and  was  their  salesman ; 
that  on  the  5th  January,  1885,  sold  a  Chase  organ  to  Miss 
Minnie  Abrial,  that  the  number  of  this  organ  was  12,006,  and 
that  there  would  be  only  one  Chase  organ  of  that  number.  At 
page  5  he  says,  that  he  knows  Mervin  Abrial,  and  that  the  signa- 
ture to  the  note  in  question  is  not  his ;  that  the  body  of  the 
note  and  the  indorsement  are  in  the  handwriting  of  prisoner. 
At  page  8  «he  Bays  that  he  knows  the  town  of  "  Clairmont," 
adjoining  Livingstone,  and  that  he  knows  no  person  of  that 
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^^SO.        name,  "  Abrial,"  living  in  the  town  of  Clairmont.    At  page  12 
Ex  paru     he  says  the  prisoner  did  business  to  about  S200,(foO  a  year ;  and 

t^'       at  page  24  he  says,  the  $75  note  was  signed  by  Minnie  Abrial ; 

T^J-  and  that  the  48  and  29-100  are  in  Cadby's  writing,  the  indorse- 
ment in  Cadby's,  and  the  remainder  in  Mr.  Collum's.  Bichard 
Macy,  at  page  2,  says  that  he  knows  Cadby's  writing,  and 
looking  at  the  $50  note,  be  says,  that  the  body  and  indorse- 
ment of  it  are  In  Cadby's  handwriting,  that  it  was  received  at 
the  Farmers*  National  Bank  on  the  8th  July,  1885,  was  dis- 
counted and  went  to  the  credit  of  J.  H.  W.  Cadby  &  Son  ;  that 
Cadby  was  at  bank  nearly  every  day.  At  page  4  he  says,  on  the 
8th  July,  1885,  eight  notes  were  discounted  for  J.H.  W.Cadby  & 
Son  by  the  bank,  and  he  supposes  they  were  brought  there  by 
the  prisoner ;  at  page  5  he  says,  he  has  no  doubt  that  the  hand- 
writing of  the  body  and  endorsement  of  this  note  is  the  pris- 
oner's. In  answer  to  the  question,  "Do  you  believe  the 
signature  *  M.  Abrial  *  to  be  his  ?"  He  says,  "  I  think  the 
handwriting  of  the  signature  is  of  the  same  character  as  the 
filling  in — what  I  mean  to  say  is,  if  it  looked  to^  me  at  the 
time  I  handled  it,  making  the  discounts,  as  it  does  now.  I 
should  have  thought  it  questionable."  In  answer  to  the  ques- 
tion :  "  Did  that  note  for  $48.29,  dated  8th  July,  1885,  pass 
through  your  bank  too  ?"  he  answered,  "  Yes ;  it  has  the  cashier's 
mark,  and  was  discounted  on  the  18th  November— it  had  a 
month  and  24  days  before  it  was  due." 

This  last  named  note  for  $48.29,  is  dated  on  the  8th  July, 
1885,  at  Blue  Storr,  which  is  in  Livingstone,  is  a  renewal  of 
the  $75  note  first  given,  and  for  a  Chase  Organ,  No.  12,006. 
It  is  not  necessary  to  prove  the  identity  of  the  {)erson,  whose 
named  is  forged.  The  name  may  be  fictitious,  as  in  the  case 
of  Regima  v.  White  &  Davis  (1).  In  that  case,  at  page  558, 
Cockbum,  C.  J.,  says :  "  I  think  that  this  is  a  case  to  go  to  the 
jury.  There  is  some  evidence  that  the  George  Smith  who  has 
been  called  is  the  only  draper  of  .that  name  living  in  Birming- 
ham. If  there  is  another  George  Smith  living  there,  he  might 
have  been  called  as  a  witness  for  the  prisoner.  I  am  also  of 
opinion  that  the  name  '  George  Smith '  in  the  acceptance  was 
fictitious,  and  that  the  acceptance  was  not  the  acceptance  of  a 

"  a)  S  F.  A  F.  664. 
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man  of  straw  signing  his  real  name."     Surely  there  is  some        ^^^' 
evidence  in  this  case,  that  there  was  no  "Abrial"  or  "M.     Ex  paru 

Ahrial"  living  at  Clairmont  in  1885,  and  that  the  name  "M.         * 

Abrial"  to  this  promissory  note  is  fictitious.  If  there  was  '^^^' 
evidence  in  Regma  v.  White  &  Davis,  to  warrant  Cockburn,  C. 
J.,  to  leave  the  case  to  the  jury  (upon  which,  too,  they  con- 
victed the  prisoner),  there  is  evidence  here  sufficient  to  warrant 
the  committal  of  Cadby  for  extradition.  Besides,  there  is  the 
evidence  of  Pollock,  that  there  would  be  only  one  Chase  Organ 
No.  12,006 ;  and  yet  the  note  for  S50,and  that  for  $48.29,  dated 
the  same  day,  but  at  different  places,  are  both  for  a  Chase  organ 
No.  12.006  ;  and  the  evidence  of  Richard  Macy,  as  to  the  sig- 
nature of  the  $50  note,  being  of  the  same  character  as  the  body 
All  of  these  matters  bore  upon  the  guilt  of  the  prisoner,  in  the 
manner  charged,  and  might  in  any  case  fairly  be  left  to  a  jury. 

5.  As  to  the  next  contention,  which  in  short  is  that  the 
prisoner,  having  been  taken  before  Judge  Johnson  and  impris- 
oned by  him  for  the  same  offence,  cannot  be  arrested  again, 
as  the  proceedings  before  Johnson  are  still  pending;  or  if  they 
were  ended,  and  the  priboner  removed  to  another  custody  by 
the  fraud  and  collusion  of  the  prosecution,  they  are  estopped 
from  vexing  the  accused  for  the  same  cause.  I  cannot  agree 
with  this  view.  It  seems  to  me  that  the  warrant  issued  by 
Judge  Johnson  was  spent  when  the  prisoner  was  arrested  on  a 
warrant  issued  by  me.  The  proceedings  before  Judge  Johnson 
had  been  terminated,  and  the  prisoner  could  not  have  been 
arrested  again  on  his  warrant.  Even  if  there  was  fraud  on  the 
part  of  Stewart  and  Gardiner,  that  ought  not  to  affect  the  rights 
of  the  United  States. 

6.  The  prisoner's  counsel  contend  further  that  the  accused 
having  been  imprisoned  on  the  same  charge,  and  discharged  on 
habeas  carpus,  his  present  arrest  and  imprisonment  is  a  viola- 
tion of  the  6tb  section  of  the  Habeas  Corpus  Act,  31  Car.  2  cap. 
2.  Such  a  case  as  this  was  never  contemplated  by  that  section. 
It  had  evidently  reference  to  persons,  who  had  been  committed 
for  an  offence  and  discharged  on  habeas  corpus ;  but  in  this  case 
the  prisoner  was  discharged  from  the  custody  of  A.  D.  Stewart, 
and  bad  never  been  before  any  Judge  to  be  examined  on  the 
chaise  alleged  against  him.    It  cannot,  I  think,  be  successfully 
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1886.        urged  that  this  prisoner  has  ever  been  dischai^ed  within  the 

En  parte     meaning  of  section  6  of  the  Habeas  Corpus  Act    The  section 

C^BY.       commences  " For  the  prevention  of  unjust  vexation  by  reiterated 

'^^*  J-       commitments  for  the  same  offence,  it  is  enacted,  &c,"    Attorney- 

General  for  Colony  of  Horig  Kong  v.  Kiook-a-Sing  (1). 

7.  Another  objection  is  urged  against  the  validity  of  the 
proceedings  in  this  case,  to  the  effect,  that  there  should  have 
been  a  requisition  from  the  United  States,  and  a  charge  pre- 
ferred by  that  Government,  before  a  wairant  could  issue  in 
the  first  instance  for  the  arrest  of  the  prisoner.  The  learned 
counsel  for  the  prisoner  in  discassing  this,  relied  chiefly  on  the 
words  of  Article  X  of  the  Ashburton  Treaty,  and  6  &  7 
Vic.  cap.  76  (Imperial  Statutes)  for  giving  effect  to  that  treaty. 
Article  X  provides, "  that  Her  Britannic  Majesty  and  the  United 
States  shall,  upon  mutual  requisitions  by  them  or  their  minis- 
ters, officers  or  authorities,  respectively  made,  deliver  up  to 
justice  all  persons,  who  being  charged,  &c.:  '  Provided  that  this 
shall  only  be  done  upon  such  evidence  of  criminality,  as  accord- 
ing to  the  laws  of  the  place  where  the  fugitive  or  person  so 
charged  may  be  found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  crime  or  offence  had  there  been 
committed ';  and  the  respective  Judges  and  other  Magistrates 
of  the  two  Governments  shall  have  power,  jurisdiction,  and 
authority,  upon  complaint  made  under  oath,  to  issue  a  warrant 
for  the  apprehension  of  the  fugitive  or  person  so  charged^ 
before  such  Judges,  &c.,  to  the  end  that  the  evidence  of  crim- 
inality may  be  heard  and  consideretl."  Now,  as  I  read  this 
article,  it  is  nowhei^  stated  that  the  requisition  must  be  made 
before  a  Judge  may  issue  his  warrant  for  the  apprehension  of 
the  fugitive  or  person  charged,  but  rather  the  other  way.  The 
mutual  requisitions  are  to  deliver  up  to  justice  all  persons.  To 
deliver  them  where,  and  when  ?  Certainly  not  to  the  Judges 
to  have  the  evidence  of  criminality  heard  and  considered,  but 
to  the  government  making  the  requisition ;  and  equally  certain, 
it  appears  to  me,  this  is  not  t6  be  done  until  after  the  evidence 
of  criminality  has  been  heard  and  considered,  and  deemed  suffi- 
/cient  to  sustain  the  charge.  If  it  were  otherwise,  this  article 
would  have  said,  upon  mutual  requisitions  by  them  or  their 
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miDisters  respective!}'  made,  the  respective  Judges,  &c.,  shall  ^^^' 
have  power,  upon  complaint  under  oath  to  issue  a  warrant.  Bxj^rte 
The  requisitions  are  for  the  delivery  to  justice  of  the  fugitive 
or  person  charged,  after  the  evidence  of  his  ci^minality  has 
been  established  in  the  manner  prescribed  by  the  article.  That 
the  Imperial  Parliament  took  a  similar  view,  is  shown  by  sec- 
tion 1  of  6  &  7  Vic.  cap.  76,  which  enaqts :  "  That  in  case 
requisition  shall  at  any  time  be  made,  &c.,  it  shall  be  lawful 
for  one  of  Her  Majesty's  principal  Secretaries  of  State,  by  war- 
rant under  his  hand  to  signify  that  such  requisition  has  been 
made,  and  to  require  all  Justices  of  the  Peace,  &c."  Thus  it 
appears  that  very  soon  after  the  treaty  had  been  ratified,  this 
Act  was  passed  rendering  it  necessary  for  a  requisition  to  be 
made  befoi-e  a  warrant  could  issue.  This  Act  was  repealed  by 
33  &  34  Vic.  cap.  52  (1870).  Sections  7  and  8  and  their  sub- 
sections of  cap.  52  provide  how  warrants  shall  be  issued  in  the 
first  instance ;  and  this  is  either  by  a  Police  Magistrate  on  the 
order  of  a  Secretary  of  State;  or  by  a  Police  Magistrate  or 
Justice  of  the  Peace,  on  such  information  or  complaint  as  is 
therein  stated,  and  without  any  order  of  a  Secretary  of  State. 
There  is  also  the  Canadian  Statute  of  1868,  cap.  94,  which  by 
section  1,  enacts,  '*  That  upon  the  complaint  made  under  oath 
or  afiirmation,  charging  any  person  found  within  the  limits  of 
Canada,  with  having  committed  within  the  United  States  of 
America,  any  of  the  crimes,  &c.,  it  shall  be  lawful  for  any 
Judge,  &C.,  to  issue  his  warrant,  &;c."  Next  comes  the  Canadian 
Extradition  Act,  1877,  which  repeals  the  Act  of  1868,  and  by 
section  11  provides,  that  a  Judge  may  issue  his  warrant,  upon 
an  information  or  complaint  laid  before  him,  and  by  sub-section 
2  of  section  4,  "  that  any  provisions  of  this  Act,  which  may  be 
deemed  to  be  inconsistent  with  any  term  of  the  arrangement 
shall  not  have  the  effect  to  contravene  the  arrangement.*' 
There  is  a  provision  somewhat  similar  to  this  in  the  27th  sec- 
tion of  the  Imperial  Act  of  1870,  and  yet  provision  is  made  in 
that  Act  that  a  Police  Magistrate  or  Justice  of  the  Peace  may 
issue  his  warrant,  without  the  requisition  or  an  order  of  a 
Secretary  of  State.  I  think  that  there  is  nothing  in  section  11> 
Extradition  Act,  1877,  which  is  inconsistent  with  the  Ashburton 
Treaty. 
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^886.  Lastly  it  has  been  argued  that  the  information  is  bad  for 

Mx  parte  several  reasons ;  that  it  Is  only  on  hearsay  and  belief,  and  an  true 
^^'  on  the  face  of  the  proceedings,  and  states  no  extraditable  oflTence 
'^^^-  or  extradition  crime.  Aaron  B.  Gardiner,  who  makes  the 
information,  swears  that  he  is  informed  and  believes,  and  gives 
sufficient  reasons  for  his  belief.  The  crime  stated  is,  that  the 
prisoner  forged  a  .certain  promissory  note,  which  is  set  out, 
signed  "  M.  Abrial,"  and  this  is  an  extradition  crime.  It  is  not 
necessary  to  state  the  person's  name,  which  was  forged.  As  I 
have  already  said,  the  name  "M.  Abrial"  may  be  fictitious, 
and  in  that  case  the  person's  name  could  not  be  stated.  It  is 
not  necessary  that  the  place  where  the  forgery  was  committed 
should  be  stated  with  certainty.  The  information  would  not 
be  invalidated^  if  it  stated  the  wrong  place.  Even  if  the 
information  was  altered  twice  after  it  had  been  sworn,  by  first 
inserting  the  figures  12,006,  and  afterwards  striking  them  out, 
it  is  the  same  now  as  before  the  alteration  was  first  made. 
Viewed  iff  the  light  of  the  evidence,  the  charge  is  not  ambigu- 
ous, for  thei*e  was  no  "M.  Abrial"  known  to  be  living  at 
Clairmont  in  July  in  1885.  It  is  finally  contended  that  the 
document  set  out  in  the  information,  is  not  one  capable  of 
being  forged — that  it  is  not  a  promissory  note;  it  is  only  an 
agreement,  with  no  consideration.  The  reason  for  this  con- 
tention is,  that  the  promissory  note  sot  out  contains  the  words 

"for  a  Chase  Organ,  No.  ,  which  is  to  remain  theirs 

until  the  note  is  paid."  The  authority  cited  for  this  at  the 
argument  was  KiUam  v.  Scheops  (1),  decided  by  a  Court  in  the 
State  of  Kansas.  I  am  not  prepared  to  follow  the  decision  in 
that  case.  I  am  of  opinion  that  this  note  is  negotiable,  payable 
unconditionally  and  at  all  events.  The  consideration  is  stated 
in  the  note,  namely  a  Chase  organ,  sold  by  the  payees  to  the 
maker  of  the  note ;  the  payees  were  to  retain  a  lien  on  the 
organ,  but  the  maker  was  bound  to  pay  the  face  of  the  note, 
in  whatsoever  hands  it  might  be.  Besides  it  is  not  for  this 
Court  to  inquire  whether  the  information  is  good  or  not.  The 
only  question  for  the  Court  is,  to  see  whether  Cadby's  impris- 
onment is  now  a  legal  one.  Ex  parte  Dauncey  (2) ;  Be  Terraz 
(3).    Suppose  Cadby  had  been  arrested  upon  an  information 
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which  was  clearly  insuflScient,  but  that  h©  was  properly  com-        ^^86. 
mitted  for  extradition,  the  Court  will  not  make  an  order  for      Ex  parte 
his  discharge.    Meg,  v.  Hughes  (1).  t^' 

I  have  endeavored  to  discuss  all    the  points  which  were       tuci^j. 
raised  by  the  prisoner's  counsel^and  which  seem  to  be  involved  in 
this  case. 

According  to  my  view  of  the  law,  it  follows  that  an  order 
ought  not  to  be  granted  for  the  discharge  of  the  prisoner  from 
the  common  gaol  of  the  City  and  County  of  St.  John. 

King,  J. "  The  first  objection  to  the  commitment  is  that  the 
Extradition  Act  of  1877  is  not  in  force  as  regards  the  United 
States  Treaty,  or  if  in  force  at  all  with  reference  thereto,  that 
it  is  in  force  only  so  far  as  provision  is  not  otherwise  made 
by  the  treaty. 

Sec.  4  sub-sec.  2  provides  that  nothing  in  the  Act  shall  have 
effect  contrary  to  the  terms  of  any  treaty  arrangement;  and  sub- 
sec.  1  provides  that  it  shall  have  effect  only  where  the  operation 
of  the  Imperial  Act  of  1870  shall  have  ceased,  or  been  suspended 
within  Canada  in  the  case  of  any  state. 

fiy  order  in  council  of  28th  December,  1882  (published  with 
the  Canada  Acts  of  1883  at  p.  xxvi)^  Her  Majesty,  in  pursuance 
of  the  Extradition  Act  of  1870,  directed  that  the  opemtion 
within  the  Dominion  of  Canada  of  the  said  Extradition  Act 
should  be  suspended,  so  far  as  related  to  any  foreign  state  in 
the  case  of  which  it  then  applied,  and  so.  long  as  the  provisions 
of  the  Canadian  Extradition  Acts  (1877  and  45  Vic.  cap.  20), 
continued  in  force,  and  no  longer. 

The  question  then  is :  Did  the  Imperial  Act  of  1870  apply 
to  the  case  of  the  treaty  with  the  United  States.  That  Act 
provides  by  section  2  that  where  an  arrangement  has  been 
made  with  any  foreign  state  with  respect  to  the  surrender  to 
such  state  of  any  fugitive  criminals,  Her  Majesty  may,  by  order 
in  council,  direct  that  the  Act  shall  apply  in  the  case  of  such 
foreign  state. 

Section  4  of  the  Act  provides  that  "an  order  in  council  for 
applying  the  Act  in  the  case  of  any  foreign  state  shall  not  be 
made  unless  the  arrangement  (1)  provides  for  the  determina- 
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__^^' tion  of  it  by  either  party  to  it  after  the  expiration  of  a  notice 

Mc parte     not  exceeding  one  year;  and,  (2)  ia  in  conformity  with  the 

^"^^'       provisions  of  this  Act,  and  in  particular  with  the  restrictions 

Kingr^j.       Qjrj  lY^Q  surrender  of  fugitive  criminals  contained  in  this  Act" 

No  such  order  in  council  has  been  made  in  the  case  of  the 
United  States  Treaty.  In  communicating  to  the  Governor- 
General  by  dispatch  of  7th  February,  1883,  a  copy  of  the  order 
in  council  of  28th  December,  1882  already  referred  to,  suspend- 
ing the  operation  of  the  Act  of  1870  in  Canada,  Lord  Derby 
enclosed  a  list  of  extradition  treaties  between  Her  Majesty  and 
foreign  powers  (amongst  which  was  the  treaty  of  9th  August, 
1842  with  the  United  States),  and  added  :  "  I  would  point  out 
that,  with  the  exception  of  that  between  this  country  and  the 
United  States  of  August  9th,  1842  (article  X),  all  these  arrange- 
ments have  been  applied  by  order  in  council  under  the  Extra- 
dition Act  of  1870." 

But  an  Order-in-Council  was  not  necessary  to  apply  the  Act 
of  1870  to  the  case  of  the  United  States  Treaty,  for  by  section 
27  of  that  Act  it  is  provided  that  "  the  Acts  specified  in  the 
third  schedule  to  this  Act  (viz..  Acts  for  giving  effect  to  the 
French  Treaty,  the  United  States  Treaty,  and  the  Danish 
Treaty),  are  hereby  repealed  as  to  the  whole  of  Her  Majesty's 
dominions,  and  this  Act  (with  the  exception  of  anything  con- 
tained in  it  which  is  inconsistent  with  the  treaties  referred  to 
in  the  Acts  so  repealed)  shall  apply  (as  regards  crimes  com- 
mitted either  before  or  after  the  passing  of  this  Act)  in  the 
case  of  the  foreign  states  with  which  those  treaties  are  made, 
in  the  ^ame  manner  as  if  an  order  in  council  had  been  made  in 
pursuance  of  this  Act,  and  as  if  such  order  had  directed  that 
every  law  and  ordinance  which  is  in  force  in  any  British 
possession  with  respect  to  such  treaties,  should  have  effect  as 
part  of  this  Act"  Then  followed  a  proviso  (not  necessary  to 
refer  to  more  fully)  for  the  completion  under  the  repealed  Acts 
of  proceedings  commenced  thereunder. 

Mr.  Beckwith  in  his  able  argument  contended  that  as  no 
order  in  council  could  be  made  under  sections  2  and  4  in  the 
case  of  any  foreign  state,  unless  the  treaty  with  it  is  in  con- 
formity with  the  provisions  of  the  Act  putting  certain  restric- 
tions upon  the  surrender  of  fugitive  criminals  as  contained  in 
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section  ^  of  the  Act,  and  as  by  section  27  the  Act  was  to  apply        ^^^- 

in  the  case  of  the  French,  United  States  and  Danish  Treaties,      Bxjxiru 

"  in  the  same  manner  as  if  an  order  in  council  referring  to  such        t ' 

treaties  had  been  made  in  pursuance  of  this  Act,"  therefore  *i!lfl^' 
the  Act  could  not  apply  tx)  the  case  of  the  treaty  with  the 
United  States,  inasmuch  as  no  valid  order  in  council  could  (as 
contended)  be  made  in  respect  of  such  treaty.  Without  again 
discussing  whether  the  treaty  with  the  United  States  does  not 
impliedly  contain  such  restrictions  upon  the  surrender  of  fugi- 
tive criminals  (a  point  upon  which  we  were  equally  divided  in 
opinion  in  the  Waddell  case),  it  seems  to  me  obvious  that  the 
Legislature  intended  (as  it  in  terms  expresses)  that  the  Act  of 
1870  should  apply  to  these  particular  treaties,  subject  to  the 
provisions  of  the  treaties ;  and  when  it  says  that  it  shall  apply 
in  the  same  manner  as  if  an  order  in  council  refemng  to  such 
treaties  had  been  made  in  pursuance  of  the  Act,  it  means  that 
it  shall  apply  as  if  such  an  order  had  been  rightly  made  in 
pursuance  of  the  Act,  and  not  as  if  a  void  order  had  been  made. 
The  statute  must  receive  some  sensible  construction.  But 
further,  if  the  United  States  Treaty  was  not  within  the  Act 
of  1870,  cither  directly  and  in  terms,  or  through  an  order  in 
council,  then  the  Dominion  Act  of  1877  still  applies,  which  is 
the  proposition  that  the  prisoner's  counsel  set  out  by  contro- 
verting. 

It  is  next  contended  that  the  Act  of  1877  is  in  force  only  so 
far  as  not  inconsistertt  with  the  Treaty,  and  that  by  the  Treaty 
a  requisition  is  necessary  before  beginning  extradition  pro- 
ceed ^gs. 

By  the  Imperial  Act  G  &  7  Vic,  cap.  76  (passed  the  year 
after  the  signing  of  the  Treaty  and  for  the  giving  effect  to  it) 
it  was  enacted  that  extradition  proceedings  should  bo  begun 
by  a  requisition  from  the  foreign  state ;  but  this  Act  was  re- 
pealed by  section  27  of  the  Act  of  1870,  and  no  subsequent  Act 
expresslj'  provides  for  such  requisition  ;  and  the  Dominion  Act 
of  1868  (since  repealed)  in  terms  did  away  with  the  necessity 
of  it ;  so  that  unless  such  requisition  is  made  necessary  by  the 
Treaty  itself,  there  is  nothing  which  requires  it  to  be  made. 

The  Treaty  does  indeed  provide  for  a  requisition.  It  declares 
that  the  fugitive  shall  be  delivered  up  upon  requihition.    The 
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^^^'  treaty  embodies  the  obligations  assumed  by  the  parties  towards 
Ex  pane  each  other.  Each  state  undertakes  to  deliver  up  to  the  other, 
t^'  upon  requisition,  fugitive  criminals  charged  with  the  commis- 
^^^^'  sion  of  certain  ofiences  upon  evidence  sufficient  to  warrant  their 
commitment  for  trial  if  the  offence  had  been  committed  within 
the  state  in  which  the  fugitive  is  found.  But  the  state  making 
the  requisition  is  in  no  way  interested  in  the  procedure  by  which 
the  fugitive  is  arrested  and  held  and  committed,  so  long  as  no 
more  proof  is  required  than  is  made  sufficient  by  the  Treaty, 
and  so  long  as  the  fugitive,  being  proved  to  have  committed 
the  offence,  is  delivered  up  upon  requisition.  Subject  to  this, 
each  country  is  at  liberty  to  make  what  laws  it  sees  fit  for  the 
apprehension,  commitmeAt,  examination  and  surrender.  The 
requisition  mentioned  in  the  Treaty  is  not  made  necessary  as  a 
first  step  in  the  proceedings ;  and  the  Act  of  1877  recognizes  it 
as  a  step  in  the  procedure ;  not  as  a  condition  to  the  arrest 
and  commitment,  but  (in  accordance  with  the  Treaty)  as  a  con- 
dition to  the  delivery  up  or  extradition.  It  is  said  that  it  is 
dangerous  to  allow  persons  to  be  arrested  on  a  charge  of  the 
commission  of  crime  in  a  foreign  country,  when  possibly  the 
foreign  state  may  not  make  the  requisition ;  but  the  Legisla- 
ture thought  that  more  was  to  be  gained  than  lost  in  the  prompt 
execution  of  the  treaty  provisions  by  not  requiring  a  prelimin- 
ary requisition;  and  the  danger  suggested  is  one  which  is 
risked  in  the  case  of  all  treaties  to  which  the  Act  of  1877 
applies.  It  is  sufficient,  however,  to  say  that  neither  any  Act 
nor  the  Treaty  itself,  requires  a  requisition  as  a  preliminary 
condition  to  arrest  and  commitment. 

The  next  objection  is  that  the  Judge  had  no  jurisdiction  as 
the  information  did  not  state  that  Cadby  was  in  the  Province 
at  the  time.  Cadby  was  in  fact  in  St.  John  when  the  infor- 
mation was  laid  and  the  warrant  obtained,  and  he  was  arrested 
within  the  Province.  In  Meg.  v.  Hughes  (1),  a  constable  pro- 
cured a  warrant  to  be  illegally  issued,  without  a  written  in- 
formation or  oath,  for  the  arrest  of  another  upon  a  criminal 
charge.  Upon  such  warrant  the  pei*son  was  arrested  and 
brought  before  justices  and  was  without  objection  tried  by 
them  and  committed.    The  constable  was  afterwards  indicted 

*  (1)4Q.  aD.  614. 
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for  perjury  committed  on  such  trial.     Held — that  the  justices      '  l^^* 
had  jurisdiction  to  hear  the  charge  though  the  warmnt  upon      Mkcparu 
which  the  accused  was  brought  before  them  was  illegal.  t^' 

The  next  objection  is  that  the  warrant  of  commitment  is  ^'°g»  ^- 
bad  on  its  face  for  stating  that  the  prisoner  was  accused  of 
forgery,  without  stating  the  acts  constituting  the  offence.  By 
section  13  of  the  Act  of  1877,  the  forms  given  are  to  be  deemed 
sufficient.  The  form  under  the  Act  difFei-s  from  that  of  the 
warrant  of  apprehension  and  commitment  under  the  Indictable 
Offences  Act.  Under  the  form  it  is  sufficient  to  state  that  the 
prisoner  "  has  been  accused  (or  convicted)  of  the  com^iission 

of  the  crime  of "  and  thase  words  evidently  point  to  the 

general  designation  of  the  crime  as  given  in  the  Treaty,  and  not 
lo  a  statement  of  the  acts  constituting  it  in  the  particular 
case. 

Another  objection  was  that  the  undetermined  proceedings 
before  Judge  Johnson  of  Halifax  prevent  any  other  proceed- 
ings fronn  being  taken  upon  a  charge  for  the  same  offence.  It 
is  true  that  where  there  are  several  justices  of  equal  authority,  - 
the  jurisdiction  in  any  particular  case  is  exclusively  in  him  (or 
in  those  acting  in  conjunction  with  him)  who  first  assumes 
judicial  cognizance  of  the  case.  Bex  v.  Sainabury  (1) ;  Rex  v. 
Great  Marlow  (2).  Cadby  is  now  out  of  the  jurisdiction  of 
Judge  Johnson,  and  there  is  no  reason  to  suppase  that  he  will 
be  taken  back  (if  there  is  any  authority  for  that)  or  go  back 
voluntarily  within  the  jurisdiction  of  Judge  Johnson.  Prac- 
tically Judge  Johnson  has  ceased  to  have  any  cognizance  of 
the  case,  and  there  is  nothing  to  prevent  new  proceedings. 

Next,  as  to  the  objection  that  there  is  no  evidence  of  the 
offence.  In  Queen. v.  Maurer  (3),  it  was  held  that  a  prisoner 
is  entitled  to  be  discharged  from  imprisonment  on  extmdition 
proceedings,  if  there  is  no  evidence  upon  which  it  can  reason- 
ably be  concluded  that  any  extraditable  offence  was  committed. 
Apai-t  from  the  depositions  which  are  inadmissible,  as  not  being 
sufficiently  certified,  I  think  the  evidence  still  sufficient.  It 
is  immaterial  whether  the  document  is  or  is  not  a  promissory 
note,  or  whether  the  name  signed  to  it  is  that  of  a  person 
actually  existing  or  of  a  merely  fictitious  person,  provided  in 
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1886.  "  the  latter  case  that  the  fictitious  name  be  assumed  for  the 
Exparu  purpose  of  fraud  in  the  particular  instance.  The  instrument 
Cadby.  ^^  j^y  j^^^  purports  to  be  an  obligation  made  at  Clairmont  to 
^^^-  pay  a  sum  of  money,  by  a  person  named  M.  Abrial,  who  had 
bought  a  Chase  Organ,  No.  12,006,  in  which  Cadby  was  known 
to  be  a  dealer.  The  evidence  is  that  there  was  no  person  of 
the  name  of  M.  Abrial  living  at  Clairmont,  but  that  there  were 
three  persons  of  the  like  name  and  initial  living  in  the  adjoin- 
ing township  a  short  distance  from  Clairmont;  that  one  of 
them  was  an  old  and  infirm  female  who  did  not  transact 
business ;  that  one  of  the  others  was  a  man,  but  that  it  was 
not  in  his  writing;  and  that  the  other  was  a  young  woman 
who  had  bought  from  Cadby  a  Chase  Organ  of  the  same  number, 
and  that  the  signature  was  not  hers.  This,  I  think,  was  suffi- 
cient to  put  upon  Cadby  the  proof  of  whose  writing  it  was. 
It  is  not  necessary  to  disprove  authority  from  any  known 
person  to  another  to  use  his  or  her  name.  That  is  a  matter  of 
defence. 

There  was  still  another  objection ;  viz.,  that  as  Cadby  was 
discharged  by  Judge  Palmer  on  habeas  coiyvs  from  the  illegal 
arrest  of  those  who  caused  him  to  be  arrested  in  Nova  Scotia, 
and  who  afterwards  brought  him  under  arrest  to  this  Province, 
he  could  not  be  again  arrested  upon  the  same  extraditable 
charge.  In  Attoimey-Oen^ral  for  the  Colony  of  Hong  Kong  v. 
Kwok-a-Sing  (1),  a  cooley  who  had  taken  refuge  at  Hong 
Kong,  had  been  imprisoned  with  a  view  to  being  surrendered 
to  the  Chinese  Government  on  the  ground  of  his  having  felon- 
iously seized  a  ship  at  sea  and  murdered  some  of  the  crew,  and 
had  been  brought  up  on  a  writ  of  habeas  coiyns  and  discharged 
by  the  Chief  Justice  of  Hong  Kong.  Thereupon  ho  was  again 
arrested  on  a  warrant  for  piracy  jure  gentium.  On  being 
brought  up  again  on  a  writ  of  habeas  corpus,  he  was  again 
discharged  by  the  Chief  Justice  on  the  ground  that  he  had 
been  committed  a  second  time  for  the  same  offence,  contrary  to 
the  6th  section  of  the  Habeas  Corpus  Act.  On  appeal  it  was 
held  by  the  Judicial  Committee  that  the  first  order  of  discharge 
should  be  upheld,  but  that  the  second  order  of  discharge  should 
be  reversed.    The  6th  section  of  the  Habeas  Corpus  Act  applies 

a)  L.  H.  6  p.  C.  179. 
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only  where  the  second  arrest  is  substantially  for  the  same  cause  1S86. 

as  the  first,  so  that  the  return  of  the  second  writ  of  habeas  Bxparu 

corpus  raises  for  the  Court  the  same  question  with  reference  ^^^"^' 

to  the  validity  of  the  grounds  of  detention  as  the  first.     It  is  ^iJIflf' 
obvious  that  such  is  not  the  case  here. 

I  therefore  think  that  the  commitment  should  be  sustained. 

Wetmore,  J.  Until  a  very  recent  period  I  was  of  opinion 
that  a  requisition  from  the  United  States  Government  was 
necessary  before  any  proceedings  could  be  taken  towards  in- 
vestigating the  charges  made  against  the  present  applicant;  in 
fact,  that  a  requisition  was  necessary  to  give  the  authorities 
jurisdiction. 

The  Queen  v.  Ganz  (1),  seems  against  my  view.  This  de- 
cision is  based  upon  the  provisions  of  the  Imperial  Act  of  1870. 
There  is,  however,  some  difference  between  the  Imperial  Act 
and  that  of  the  Dominion  Act,  49  Vic.  cap.  25 
Sec.  4  sub-section  2.  For  the  avoidance  of  doubts,  any  pro- 
visions of  this  Act  which  may  be  deemed  to  be  inconsistent  with 
atiy  term  of  the  arrangement,  shall  not  have  effect  to  contra- 
vene the  arrangement,  and  this  shall  be  so  read  and  construed 
as  to  provide  for  the  execution  of  the  arrangement.  I  also 
refer  to  section  15.  The  Imperial  Act  does  not  contain  any 
such  provision  as  sub-section  2.  My  mind  in  view  of  this  sub- 
sec.  2  and  sec  15  is  not  free  from  doubt  as  to  the  necessity  of 
a  previous  requisition.  Still,  after  carefully  considering  the 
views  of  my  learned  Brethem,  I  am  not  prepared  to  dissent 
from  them  upon  this  point,  though  I  am  still  not  entirely 
satisfied  that  a  previous  requisition  is  not  necessary. 

I  had  taken  some  pains  to  reduce  my  view  to  writing,  but 
considering  the  modification  they  have  undergone,  I  do  not 
think  it  necessary  or  right  that  I  should -obtrude  them  upon 
the  Court. 

Upon  the  other  points  I  agree  with  the  views  of  my  learned 
brethren. 

Allen,  C.  J.  This  case  has  been  very  well  argued  by  the 
prisoner's  counsel. 

The  first  ground  taken  for  the  discharge  of  the  prisoner  was, 

"^        ^         '  (1)  9  (^  B.  D.  99.  ~ 
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I8gg'  that  "The  Extradition  Act,  1877,"  under  which  his  arrest  was 

Mc parte  made,  was  not  in  force  as  regards  the  United  States;  or,  if  in 

1^"  force,  that  it  did  not  interfere  with  the  provisions  or  restric- 

Aiievc.  J.  yong  of  th^  Treaty. 

This  question  depends  largely  upon  the  construction  to  be 
put  upon  some  of  the  provisions  of  the  Imperial  Act  33  &  34 
Vic.  cap.  52  (*'  The  Extradition  Act,  1870 ")  which  sxe  some- 
what complicated  and  difficult  to  understand. 

The  18th  section  of  that  Act  declares,  that  "  if  by  any  law 
or  ordinance  made  before  or  after  the  passing  of  this  Act,  by 
the  Legislature  of  any  British  possession,  provision  is  made  for 
carrying  into  effect  within  such  possession  the  surrender  of 
fugitive  criminals  who  are  in,  or  suspected  of  being  in  such 
British  possession.  Her  Majesty  may  by  the  Order-in-Council 
applying  this  Act  in  the  case  of  any  foreign  state,  or  by  any 
subsequent  order,  suspend  the  operation  within  any  such  British 
possession  of  this  Act,  or  of  any  part  thereof,  so  far  as  it  relates 
to  such  foreign  state,  and  so  long  as  such  law  or  ordinance  con- 
tinues in  force  there,  and  no  longer." 

The  27th  section  repeals  as  to  the  whole  of  the  British  Dom- 
inions, several  Acts  specified  in  the  schedule,  among  w^hich  is 
the  6  &  7  Vic.  cap.  7G,  for  giving  effect  to  the  Treaty  between 
Great  Britain  and  the  United  States  for  the  surrender  of  fugi- 
tive criminals  (the  Treaty  of  Washington  of  August,  1842). 
The  section  then  proceeds  as  follows :  "  and  this  Act,  (with  the 
exception  of  anything  contained  in  it  which  is  incoasistent 
with  the  Treaties  referred  to  in  the  Acts  so  repealed)  shall 
apply  (as  regards  crimes  committed  either  before  or  after  the 
passing  of  the  Act)  in  the  case  of  the  foreign  states  with  which 
those  treaties  are  made,  in  the  same  manner  as  if  an  Order-in- 
Council  referring  to  such  treaties  had  been  made  in  pursuance 
of  this  Act,  and  as  if  such  order  had  directed  that  every  law 
and  ordinance  which  is  in  force  in  any  British  possession 
with  respect  to  such  treaties  should  have  effect  as  part  of  this 
Act." 

The  Dominion  Act  40  Vic.  cap.  25,  ("  The  Extradition  Act, 
1877  ")  after  reciting  that  the  Parliament  of  Canada  had  all 
the  powers  proper  for  making  legislative  provision  for  the 
extradition  from  Canada  of  fugitive  criminals ;  that  the  Par- 
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liamenfc  and  Government  of  Canada  had  all  powers  proper  for        ^8^- 
performing  the  obligations  of  Canada  as  part  of  the  British      Ec  parte 
Empire  towards  foreign  states,  arisfng  under  treaties  between        t^' 
the  Empire  and  foreign  states ;  that  several  extradition  arrange-     ^^^"'  ^-  ^• 
ments,  some  of  which  were  referred  to  in  the  first  schedule  to' 
the  Act,  had  been  made  between  Her  Majesty  the  Queen  and 
foreign  states ;  and  that  it  was  proper  to  make  provision  by 
one  Canadian  law  for  the  execution  of  all  such  arrangements ; 
enacted  Ymter  alia)  as  follows,  by  section  4 : — 

'*  In  the  case  of  any  foreign  state  with  which  there  is  at  or 
after  the  time  this  Act  comes  into  force,  an  extradition  airange- 
raent,  this  Act  shall  apply  during  the  continuance  of  such 
arrangement:  provided . that  the  operation  of  the  Act  of  the 
Parliament  of  the  United  Kingdom  passed  in  the  year  1870, 
and  intituled  '  An  Act  for  amending  the  law  relating  to  the 
extradition  of  criminals,'  shall  have  ceased  or  been  suspended 
within  Canada  in  the  case  of  that  state." 

In  the  first  schedule  to  this  Act,  referred  to  in  the  preamble, 
the  Treaty  between  Great  Britain  and  the  United  States, 
signed  at  Washington  on  the  9th  August,  1842,  commonly 
called  the  Ashburton  Treaty,  relating  to  the  extradiljgn  of 
fugitive  criminals,  is  mentioned. 

By  an  order  of  the  Queen  in  council  dated  the  28th  Decem- 
ber, 1882,  after  reciting  the  18th  section  of  "  The  Extradition 
Act,  1870,"  and  the  provisions  of  the  Canadian  Extradition 
Act,  1877,  for  carrying  into  effect  in  Canada,  treaties  made  by 
Her  Majesty  with  foreign  states  for  the  extradition  of  crimin- 
als, it  was  ordered  that  the  operation,  within  the  Dominion  of 
Canada,  of  "  The  Extradition  Act,  1870,"  should  be  suspended, 
so  far  as  it  related  to  any  foreign  state  in  the  case  of  which  it 
then  applied,  so  long  as  the  provisions  of  the  said  Canadian 
Act  continued  in  force. 

A  list  of  the  extradition  treaties  in  force  at  that  time  accom- 
panied the  Order,  and  among  them  was  the  Treaty  between 
Great  Britain  and  the  United  States  of  the  9th  August,  J  842, 
the  tenth  article  of  which  provides  for  the  surrender  of  fugitive 
criminals. 

The  Act  6  &  7  Vic.  cap.  76,  which  confirmed  and  gave  effect 
to  the  Treaty  of  Washington,  was  repealed  by  the  27th  section 
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^^^'  of  "  The  Extradition  Act,  1870,"  which  made  other  provisions 
Eac  parte  for  the  extradition  of  criminals  ;  and  after  the  Order-in-Goun- 
1^'  cil  of  December,  1882,  came  into  operation,  the  mode  of  pro- 
AUra^.  J.  ceeding  for  the  extradition  of  criminals  in  Canada,  would  be 
regulated  by  the  Extradition  Act  of  1877.  The  words  of  the 
Order  are,  that  the  operation  in  Canada  of  the  Extradition 
Act,  1870,  shall  be  suspended  ''  so  far  as  relates  to  any  foreign 
state  in  the  case  of  which  it  now  applies."  Then,  if  the  Im- 
perial Act  of  1870  applied  at  that  time  (December,  1882)  to  the 
suiTender  of  criminals  to  the  United  States,  (and  I  can  see 
nothing  to  prevent  its  application),  it  ceased  to  operate  in 
Canada  soon  after  that,  when  the  Canada  Extradition  Act  camo 
into  force.  If  the  Act  of  1870  did  not  apply  to  the  case  of 
fugitives  from  the  United  States,  there  was  no  law  i*egulating 
their  extradition  after  the  repeal  of  the  Act  6  &  7  Vic.  cap.  76, 
and  there  is  none  now. 

The  preamble  of  the  Act  of  1870  declares  that  it  is  expedient 
to  amend  the  law  relating  to  the  surrender  to  foreign  states  of 
persons  accused  or  convicted  of  certain  crimes  within  the  juris- 
diction of  such  states ;  and  the  repealing  clause  declares  that 
the  ^i  shall  apply  to  foreign  states  with  which  treaties  refer- 
red to  in  the  repealed  Acts  were  made,  unless  there  is  some- 
thing in  the  Act  inconsistent  with  such  treaties. 

The  language  of  the  27th  section  is  certainly  somewhat 
obscure,  and  the  difficulty  of  construing  it  has  been  felt  by 
other  Courts.  In  Ex  pai^  Bouvier  (1),  a  case  of  extradition, 
where  this  section  had  to  be  considered,  Cockbum,  C.  J.,  said : 
''I  rather  hesitate  to  express  any  decided  opinion  as  to  the 
construction  to  be  put  upon  the  27th  section,  although  I  see 
plainly  what  was  the  intention  ot  the  Legislature,  that  is  to 
say,  it  was  intended,  while  getting  rid  of  the  statutes  by  which 
the  treaties  were  confirmed,  to  save  the  existing  treaties  in 
their  full  integrity  and  force.  This  has  been  probably  effected, 
but  is  certainly  not  very  clearly  expressed." 

The  repeal  of  the  Act  6  &  7  Vic  cap.  76,  could  not,  of 
course,  affect  the  Treaty;  and  I  think  the  intention  of  the 
27th  section  was  to  apply  the  provisions  of  the  Act  of  1870  to 
the  extradition  of  criminals  under  the  Treaty  of  Washington, 
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except  so  far  as  any  provisions  of  the  Act  might  be  inconsist-        ^^^' 
ent  with  that  Treaty.     Consequently,  the  suspending  order  of      Ex  parte 
December,  1882,  made  the  Canadian  Extradition  Act  of  1877         tH^' 
applicable  to  fugitive  criminals  from  the  United  States,  under     AUon^.  j. 
the  Treaty  of  Washington. 

The  question  next  in  importance  is,  whether  a  requisition 
from  the  United  States  Government  to  the  Governor  of  this 
Province,  and  a  warrant  from  him  was  necessary  to  give  the 
Judge  jurisdiction  to  take  proceedings  against  the  prisoner. 

Under  the  Imperial  Act,  G  &  7  Vic.  cap.  76,  such  prelim- 
inary authority  clearly  was  necessary.  That  was  the  construc- 
tion put  upon  it  by  the  present  Chief  Justice  of  Canada  in  the 
Chesapeake  case  in  1864,  (see  Clarke  on  Extradition,  123),  and 
by  the  Parliament  of  Canada  in  1868,  as  appears  by  the  Act  . 
31  Vic.  cap.  94,  which  recites  that  certain  provisions  of  the 
Imperial  Act  "have  been  found  inconvenient  in  practice  in 
Canada,  and  more  especially  that  provision  which  requires  that 
before  the  arrest  of  any  such  offender,  a  warrant  shall  issue 
under  the  hand  and  seal  of  the  person  administering  the  gov- 
ernment, to  signify  that  a  requisition  hath  been  made  by  the 
authority  of  the  United  States  for  the  delivery  of  the  offender, 
and  to  require  all  Justices  of  the  Peace,  &c.,  *  *  *  to  aid 
in  apprehending  the  person  so  accused,  and  in  commiting  such 
person  to  gaol  for  the  purpose  of  being  delivered  up  to  justice 
according  to  the  provisions  of  the  said  Treaty;  inasmuch  as 
by  the  delay  occasioned  by  compliance  with  the  said  provision, 
an  offender  may  have  time  afforded  him  for  eluding  pursuit"; 
and  declares' that  it  was  expedient  to  make  provision  for  carry- 
ing the  objects  of  the  said  Act  and  Treaty  into  complete  effect 
within  the  Dominion  of  Canada,  by  the  substitution  of  other 
enactments  in  lieu  of  those  in  the  said  Imperial  Act ;  it  then 
enacted,  that  upon  complaint  made  under  oath,  charging  any 
person  found  within  the  limits  of  Canada,  with  having  com- 
mitted within  the  United  States  of  America,  any  of  the  crimes 
enumerated  in  the  said  Treaty,  it  should  be  lawful  for  any 
Judge,  &c.,  (stating  certain  officers)  to  issue  his  warrant  for 
the  apprehension  of  the  person  so  charged,  that  he  may  be 
brought  before  such  Judge,  &c. 

That  Act  was  passed  with  a  suspending  clause,  and  shortly 


Digitized  by 


Google 


488  NEW  BRUNSWICK  REPOBTS.  [VOL. 


18S6.        afterwards  received  the  Queen's  assent.    It  was  repealed  in  1877 

Exparu     by  the  Dominion  Act  40  Vic.  cap.  25,  which  made  general  pro- 

Cadby.       visions  for  the  extradition  of  fugitive  criminals;  the  11th  section 

AiiOT^.  J.     Qf  which  enacts,  that  "  where  the  Act  applies,  a  Judge  may 

issue  his  warrant  for  the  apprehension  of  a  fugitive  on  a  foreign 

warrant  of  arrest,  or  an  information  or  complaint  laid  before 

him,  and  on  such  evidence,  or  after  such  proceedings  as,  in  his 

opinion,  would,  subject  to  the  provisions  of  this  Act,  justify  the 

issue  of  his  warrant,  if  the  crime  of   which  the  fugitive  is 

accused,  or  alleged  to  have  been  convicted,  had  been  committed 

in  Canada." 

I  think,  when  the  Parliament  of  Canada,  having  power  to 
legislate  on  this  subject,  expressly  by  the  Act  31  Vic.  cap.  94, 
abolished  the  necessity  of  obtaining  a  requisition  fi*om  the 
United  States  before  a  warrant  could  issue  for  the  aiTcst  of  a 
person  charged  with  the  commission  of  an  extraditable  crime 
in  the  United  States,  and  gave  the  power  to  arrest  in  the  same 
manner  as  if  the  crime  had  been  committed  in  this  country ; 
and,  when  the  same  Parliament  in  1877,  when  making  further 
general  provisions  on  the  subject  of  extradition,  again  author- 
ized the  issuing  of  a  warrant  to  arrest  a  fugitive  in  the  same 
manner,  substantially,  as  was  provided  for  by  the  31  Vic.  cap. 
04,  making  no  reference  whatever  to  a  requisition  bein^  first 
obtained  from  the  Government  of  the  United  States,  and  a  war- 
rant from  the  Governor  of  the  Provinces,  as  had  been  required  by 
the  Imperial  Act  6  &  7  Vic.  cap.  76,  it  must  be  taken  that  such 
requisition  and  warrant  are  not  now  necessary  to  give  the 
Judge  jurisdiction  to  take  an  information  and  issue  a  warrant 
against  a  person  charged  as  a  fugitive  criminal.  Whether  it  was 
necessary,  or  advisable,  to  abolish  the  protection  which  the  Im- 
perial Parliament  gave  by  the  statute  6  &  7  Vic,  and  to  allow 
any  person  to  make  an  information  that  a  crime  had  been  com- 
mitted in  the  United  States  by  a  person  then  in  the  Province, 
and  to  cause  him  to  be  arrested  and  imprisoned  on  such  charge, 
is  not  a  question  for  this  Court.  The  only  question  is,  has  the 
Act  authorized  it  ?  And,  I  think,  upon  consideration,  that  it 
has,  though  my  opinion  was  otherwise  during  the  argument, 
having  in  view  the  provisions  of  the  Act  6  &;  7  Vic.  cap.  76, 
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and  knowing  what  the  practice  had  formerly  been  in  cases  of        ^^^- 
this  kind.  ^  paru 

A  question  was  raised,  whether  the  authority  to  issue  a  war-         * 

rant  to  arrest,  without  first  obtaining  a  requisition  from  the  ^^^°*  ^'  ^' 
United  States  Government,  was  not  inconsistent  with  the  terms 
of  the  Treaty  of  Washington,  and,  therefore,  bad  under  sub- 
sec.  2  of  sec.  4  of  the  Act  of  1877,  which  provides  as  follows : 
*'  For  the  avoidance  of  doubts,  any  provisions  of  this  Act  which 
may  be  deemed  to  be  inconsistent  with  any  term  of  the  arrange- 
ment, shall  not  have  effect  to  contravene  the  arrangement ;  and 
this  Act  shall  be  so  read  and  construed  as  to  provide  for  the 
execution  of  the  arrangement." 

I  do  not  think  there  is  any  inconsistency  between  the  Treaty 
and  the  Act  in  this  particular.  The  10th  article  declares  that 
The  Queen  and  the  United  States  shall  on  mutual  requisitions 
by  them,  or  their  ministers,  &c,,  respectively  made,  deliver  up 
to  justice  all  pei'sons  who,  being  charged  with  the  crime  of 
murder,  &c,  committed  within  the  jurisdiction  of  either,  shall 
be  found  within  the  territories  of  the  other :  Provided  that 
this  shall  only  be  done  on  such  evidence  of  criminality  as 
according  to  the  laws  of  the  place  where  the  person  so  charged 
shall  be  found,  would  justify  his  apprehension  and  commit- 
ment for  trial  if  the  crime  had  been  there  committed ;  and  that 
the  respective  Judges  and  other  magistrates  of  the  two  govern- 
ments should  have  power  and  authority,  upon  complaint  made 
under  oath,  to  issue  a  warrant  for  the  apprehension  of  the  per- 
son so  charged,  that  he  may  be  brought  before  such  Judge,  &c., 
in  order  that  the  evidence  of  criminality  may  be  heard  and 
considered ;  and  if  on  such  hearing,  the  evidence  be  deemed 
sufficient  to  sustain  the  charge,  it  should  be  the  duty  of  the 
examining  Judge  or  magistrate  to  certify  the  same  to  the  pro- 
per executive  autho^gity,  that  a  warrant  might  issue  for  the 
surrender  of  the  fugitive. 

It  will  be  observed  that  the  '*  requisition  "  mentioned  in  the 
Treaty  is  to  "deliver  up  to  justice"  persons  charged  with  ex- 
traditable crimes ;  which,  I  think,  means  to  deliver  such  per- 
sons up  after  the  magistrate  has  certified  that  there  is  sufficient 
evidence  to  sustain  the  charge,  and  a  warrant  has  issued  for  the 
surrender  of  the  party;  because,  the  Treaty  provides  that 
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^886.  "  this  " — i.  e.,  the  delivery  up  of  the  alleged  offender — "  shall 
Hxparte  only  be  done"  upon  evidence  of  criminality  of  the  person  charged; 
^^'  and  this  evidence  must  necessarily  be  obtained  by  the  Judge 
Aiion^  J.  ^f^j.  i}j^Q  party  charged  has  been  arrested,  brought  before  him 
and  examined.  I,  therefore,  can  see  nothing  in  the  Treaty 
requiring  a  requisition  from  the  foreign  government,  or  a  war- 
rant from  the  Governor  of  the  Province,  as  a  necessary  preli- 
minary to  authorize  a  magistrate  to  take  an  information  and 
issue  a  warrant. 

The  15th  section  of  the  Act  of  1877  has  been  referred  to  as 
bearing  on  this  question.  It  enacts  as  follows :  "  A  requisition 
for  the  surrender  of  a  fugitive  criminal  of  a  foreign  state  who 
is,  or  is  suspected  of  being  in  Canada,  may  be  made  to  the 
Minister  of  Justice  by  any  person  recognized  by  him  as  a  con- 
sular officer  of  that  state  resident  at  Ottawa;  or  by  any  Minis- 
ter of  that  state  communicating  with  the  Minister  of  Justice 
through  the  diplomatic  representative  of  Her  Majesty  in  that 
state ;  or,  if  neither  of  those  modes  be  convenient,  then  in  such 
other  mode  as  may  be  settled  by  arrangement." 

This  section  appears  to  have  been  taken,  with  some  varia- 
tions, from  the  7th  section  of  "  The  Extradition  Act,  1870," 
which  requires  a  requisition  for  surrender  to  be  made  to  a 
Secretary  of  State  by  a  diplomatic  representative  of  a  foreign 
state.  But  I  do  not  think  the  section  in  any  way  qualifies  the 
power  given  to  a  Judge  by  the  11th  section,  or  supports  the 
contention  that  a  requisition  for  surrender  from  the  foreign 
state  is  necessary  to  give  the  Judge  jurisdiction  to  issue  a  war- 
rant I  think  the  power  given  to  the  Minister  of  Justice  is 
cumulative,  and  has  no  connection  with  the  authority  given  to 
a  Judge  by.the  11th  section,  and  does  not  control  that  authority 
in  any  way. 

I  do  not  think  it  necessary  to  remarl^  upon  several  of  the 
other  grounds  taken  for  the  prisoner  s  discharge ;  such  as,  the 
insufficiency  of  the  information;  the  defect  in  the  warrant, 
describing  the  crime  generally,  as  "  forgery  " ;  the  effect  of  the 
prisoner's  previous  arrest  in  Halifax ;  and  whether  there  was 
any  sufficient  evidence  before  Mr.  Justice  Tuck  of  the  commis- 
sion of  forgery  by  Cadby  in  New  York,  to  warrant  his  being 
committed.    These  questions  have  all  been  fully  considered  by 
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my  brethren  who  have  preceded  me,  and  I  entirely  agree  with        ^886. 
their  opinions  thereon.     I  will,  however,  make  some  observa-      Ez parte 
tions  about  the  depositions  taken  before  the  Police  Magistrate         ^^    ' 
at  Hudson  in  the  State  of  New  York,  which  were  received  in     AUcn^  j. 
evidence  under  the  9th  section  of  "The  Extradition  Act,  1877," 
subject  to  the  objection  of  the  prisoner's  counsel. 

This  section  declares  that  "  depositions  or  statements  taken 
in  a  foreign  state,  on  oath,  and  copies  of  such  depositions  or«, 
statements  *  *  *  may,  if  duly  authenticated,  be  received 
in  evidence  in  proceedings  under  this  Act."  It  then  states 
what  will  be  deemed  authentication  ;  thus :  "  If  authenticated 
in  manner  provided  for  the  time  being  by  law ;  or  if  authenti- 
cated as  follows :  (a)  If  the  warrant  purports  to  be  signed  by, 
or  the  certificate  purports  to  be  certified  by,  or  the  depositions 
or  statements,  or  the  copies  thereof,  purport  to  be  certified  to 
be  the  originals,  or  true  copies,  by  a  Judge,  Magistrate  or 
officer  of  the  foreign  state ;  (b)  And  if  in  every  case  the  papers 
are  authenticated  by  the  oath  or  afiSrmation  of  some  witness ; 
or  by  being  sealed  with  the  official  seal  of  the  Minister  of 
Justice,  or  some  other  Minister  of  the  foreign  state :  of  which 
seal  the  Judge  shall  take  judicial  notice,  without  proof." 

The  depositions  in  this  case  were  certified  in  the  following 
manner :  first — by  the  clerk  of  the  County  of  Columbia,  under 
his  official  seal,  stating  that  Willard  Peck,  whose  name  was 
subscribed  to  the  depositions,  was  at  the  date  thereof,  Police 
Justice  of  the  City  of  Hudson,  duly  qualified  as  such ;  secondly 
— ^a  certificate  of  the  Governor  of  the  State  of  New  York, 
under  the  seal  of  the  State,  certifying  that  the  person  who  had  . 
ceHified  as  to  the  authority  of  Mr.  Peck,  was  at  that  time,  the 
clerk  of  the  County  of  Columbia,  duly  authorized  to  grant 
such  certificates,  and  that  full  faith  and  credit  ought  to  be 
given  to  his  official  acts. 

It  is  perfectly  clear  that  these  certificates  are  not  such  as 
the  Act  requires.  The  Governor  of  the  State  of  New  York  is 
not  a  Minister  of  the  United  States ;  therefore  the  depositions 
were  not  admissible,  and  the  right  to  commit  the  prisoner  must 
depend  upon  the  oral  evidence  of  forgery  given  before  the 
Judge. 
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^^^'  One  of  the  objections  taken  on  this  branch  of  the  case  was, 

Expant  that  the  dx)cuinent  alleged  to  have  been  forged  was  not  a 
^^*  promissory  note,  and  therefore  was  not  the  subject  of  a  prosc- 
Aiieivc.  J.     cution  for  forgery. 

I  think  it  was  a  promissory  note  in  form.     It  contains  an 

express  promise  to  pay  a  certain  sum  of  money  at  a  fixed  time, 

without  any  contingency ;  and  the  memorandum  added  to  it 

^  does  not  destroy  its  character  as  a  note.    Chitty  Bills  (11th 

ed.)  87. 

But,  admitting  that  it  was  not  a  promissory  note,  it  might 
still  be  the  subject  of  forgery.  In  2  Euss.  Cr.  (4th  ed.)  768,  it 
is  said  to  be  a  settled  rule  that  the  counterfeiting  of  any  writ- 
ing with  a  fraudulent  intent,  whereby  another  may  be  preju- 
diced, is  forgery  at  common  law :  for  which  is  cited  2  East,  P.O. 
861,  where  the  writing  forged  was  an  order  to  charge  certain 
goods  contained  in  a  schedule  to  the  account  of  the  person 
whose  name  was  forged,  and  to  appropriate  part  of  the  proceeds 
of  goods  in  the  prisoner  s  hands  to  his  own  use. 

It  was  proved  on  the  hearing  of  the  case  before  Mr.  Justice 
Tuck,  by  the  evidence  of  Mr.  Gardiner,  a  counsellor  at  law  in  the 
State  of  New  York,  and  the  District  Attorney  of  the  County 
of  Columbia  where  the  alleged  forgery  took  place,  that  accord- 
ing to  the  law  of  that  State,  if  one  person,  without  authority 
writes  the  name  of  another  for  the  purpose  of  creating  a  pecu- 
niary liability,  that  would  be  forgery;  and  he  stated  further  in 
answer  to  a  question  by  the  prosecuting  counsel,  that  if  the 
prisoner  wrote  the  name  ''M.  Abrial"  atthe  foot  of  the  note, 
without  any  authority,  and  offered  it  for  discount  at  the  bank 
without  authority  from  the  person  whose  name  was  written^)n 
it,  that  would  amount  to  the  crime  of  forgery  according  to  the 
law  of  the  State  of  New  York. 

Therefore,  whether  the  document  in  question  would,  if 
genuine,,  be  a  promissory  note  or  not,  the  forging  of  the 
signature  to  it  would  be  a  crime  both  according  to  the  law 
of  this  country,  and  of  the  State  of  New  York.  The  circum- 
stances connecting  the  prisoner  with  the  transaction  have  been 
so  fully  stated,  that  I  can  add  nothing  to  them. 

For  these  reasons,  I  think  the  prisoner  has  failed  to  show 
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that  hw  imprisonment  is  illegal ;  and  therefore  that  his  appli-        ^886. 


cation  must  be  refused. 


Ex  parte 
Cadby. 


Eraser,  J.,  was  of  the  opinion  that  none  of  the  objections  ,  Alien,  a  j. 
was  tenable,  and  that  the  application  should  be  refused. 

Application  refused. 


McALISTER  v.  GUSHING. 

Practice — Appeal — Dismissal  wliere  appellant  does  not  appear — Power 
of  Court  to  restore  to  paper — Counsel  tmavoidahly  absent. 

Where  an  appeal  waa  dismissed  because  no  counsel  appeared  to  support  it,  the 
Court  allowed  the  case  to  be  restored  to  the  paper  m  the  following  term,  on 
an  affidavit  that  the  appellant's  counsel  had  been  prevented  from  attending 
by  diuagerous  illness  in  nis  family. 

This  was  an  appeal  from  the  Queens  County  Court,  and  was 
entered  on  the  paper  of  Hilary  Term,  1887.  When  the  case 
was  reached  in  Trinity  Term  following,  it  was  dismissed  on 
motion  of  Mr.  Geo,  F.  Gregory^  the  counsel  for  the  respondent, 
no  one  appearing  to  support  the  appeal. 

On  the  first  day  of  Michaelmas  Term,  Barker  Q.  C,  moved 
to  have  the  case  restored  to  the  paper  for  the  purpose  of  having 
it  argued.  He  read  an  affidavit  of  himself  in  support  of  the  mo- 
tion, stating  that  at  the  time  the  cause  was  reached,  his  child  was 
dangerously  ill,  her  life  being  at  the  time  despaired  of,  and 
that  under  the  circumstances  it  was  impossible  for  him  to 
leave  his  home  in  Saint  John  to  come  to  Fredericton  to  argue 
the  case,  as  he  was  desirous  of  doing ;  and  that  being  worried 
on  account  of  his  child's  illness  he  omitted  to  communicate 
with  the  counsel  for  the  respondent. 

Geo.  F.  Gregory  showed  cause  instanter.  The  respondent 
relies  upon  the  case  of  South-West  Boom  Co.  v.  Fairley  (1). 
[Tuck,  J.  Do  you  think  that  that  case  establishes  such  a  hard 
and  fast  rule,  that  an  appeal  once  struck  off  cannot  under  any 
circumstances  be  restored  by  the  Court  ?]  I  think  so;  but  even 
outside  of  that  case,  the  law  is  that  if  a  case  is  dismissed  the 

"  (I)  26  N.  B.  Itep.  41. 


1887 


October  11. 
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1^7.       Court  has  no  further  control  over  it.    It  is  admitted  that  the 
McAlistkb   facts  set  out  in  the  affidavit  are  very  strong,  and  will  no  doubt 
CcjsHiNo.     influence  the  Court  in  restoring  the  case  to  the  docket  if  it  has 
f  the  power  to  do  so. 

Barker,  Q.  C,  in  reply. 

Allen,  C.  J.  I  think  this  case  is  distinguishable  from 
South' West  Boom  Co,  v.  Fairley.  That  was  a  case  of  forget- 
f  ulness,  but  here  the  appellant's  counsel  was  detained  by  ill- 
ness in  his  family.  He  has  shown  sufficient  ground  for  having 
the  case  restored  to  the  paper.  The  application  should,  in  my 
opinion,  be  granted  on  payment  of  the  costs  of  this  application 
and  the  costs  of  the  motion  to  dismiss  the  appeal. 

Fraser  and  Tuck,  JJ.,  concurred. 

Wetmore,  J.  In  the  case  of  South-  West  Boom  Co.  v.  Fairley 
I  expressed  the  opinion  that  a  decision  dismissing  an  appeal 
having  once  been  pronounced,  the  Court  had  no  power  to  restore 
it  to  the  docket,  but  I  am  quite  willing  to  concur  in  the  judg- 
ment of  my  brethren. 

Ordered  accordingly. 
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BREWER  V.  HUMBLE  et  al.  18S6. 


Negligence — Onus  ofjyroof- —  WJhere  plaintiff^ a  evidence  leaves  matter 
in  doubt — Damage  from  sparks  from  steam  mill — Where  mill 
erected  under  a^greement  with  plaintiffs 

In  an  action  against  the  owner  of  a  steam  mill  for  negligently  destroying  plain- 
tiff's property  by  fire  caused  by  sparks  from  the  mill,  it  is  a  proper  direction 
to  the  jury  that  plaintiff  must  prove  to  their  satisfaction  beyond  a  reason- 
able doubt,  that  the  defendant  was  guilty  of  negligence  ;  and  if  the  evidence 
left  the  matter  in  doubt,  the  defendant  was  entitled  to  the  benefit  of  the 
doubt.     Wetmore,  J.,  dissenting. 

Where  the  def^dant  erected  his  mill  under  a  lease  from  the  plaintiff,  and  cov- 
enanted to  keep  the  mill  in  operation,  he  is  not  liable  for  injury  to  the  plain- 
tiff 's  property  caused  by  sparks  from  the  mill  unless  he  is  guilty  of  negligence 
either  in  the  construction  of  the  mill,  or  in  the  manner  of  working  it.  Wet- 
more,  J.,  dissenting. 

The  question  of  negligence  with  respect  to  iiro  caused  by  burning  refuse  near 
the  mill  is  governed  by  different  principles  from  those  applicable  to  a  fire 
caused  by  sparks  from  the  chimney. 

This  was  an  action  to  recover  damages  sustained  by  the 
plaintiff  by  reason  of  his  bam  having  been  burnt  by  sparks 
either  from  a  chimney  of  a  steam-mill  which  the  defendants  were 
operating,  or  from  burning  the  refuse  from  the  mill.  On  the  trial 
which  took  place  before  His  Honor  the  Chief  Justice  at  the 
York  Sittings  in  January,  1886,  it  appeared  that  the  defend- 
ants had  leased  from  the  plaintiff  the  land  on  which  the  mill 
was  built,  for  the  purpose  of  building  the  mill  there,  and  had 
covenanted  with  the  plaintiff  that  they  would  keep  the  mill, 
in  operation.  The  learned  Chief  Justice  directed  the  jury  that 
the  plaintiff  must  prove  to  their  satisfaction,  beyond  a  reason- 
able doubt,  that  he  had  made  out  his  case ;  that  he  was  bound 
to  prove  negligence  on  the  part  of  the  defendant,  or  to  shew 
facts  from  which  they  might  reasonably  and  fairly  infer  that 
there  was  negligence,  and  that  but  for  such  negligence,  the 
plaintiff's  property  would  not  have  been  destroyed  ;  and  that 
if  the  evidence  on  the  part  of  the  plaintiff  left  the  matter  so 
doubtful  that  they  were  not  able  to  make  up  their  minds 
whether  the  defendants  were  or  were  not  guilty  of  what  they 
were  charged  with,  they  were  entitled  to  the  benefit  of  the 
doubt,  and  the  verdict  should  be  in  their  favor. 

He  also  directed  them  that  in  consequence  of  the  lease,  if 
the  defendants  used  all  the  proper  appliances  and  took  all 
practical   precautions   to  prevent  the  escape  of  sparks  from 
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1^6'        their  mill,  they  would  not  be  liable  for  a  fire  caused  there- 

Brbweb     by,  because  the  mill  w&s  there  by  the  express  consent  of 

Humble.     *'^®   plaintiff,  and   he   knew   the   milling  business  could  not 

be    carried   on    without    fire    and    the  probable    cscapi^   of 

sparks.    That  there  w&s  a  clear  distinction  between  such  a  case 

and  where  a  steam  mill  was  erected  near  a  man's  property 

without  his  consent.     He  likened  the  present  case  to  that  of  a 

railway  company  which  was  authorized  by  the  Legislature  to 

use  locomotives,  and  which  was  not  liable  for  fires  caused  by 

the  emission  of  sparks  unless  there,  was  negligence. 

Verdict  for  the  defendants. 

April  20,  1886.  Rainsfm^d  moved  for  a  new  trial.  The 
learned  Chief  Justice  misdirected  the  jury  in  telling  them  that 
if  they  had  any  doubt  or  reasonable  doubt  in  the  matter,  they 
must  ^ive  the  defendants  the  benefit  of  it ;  also  in  telling  them 
that  the  effect  of  the  lease  was  to  alter  the  liability  which 
would  ordinarily  attach  to  a  defendant  using  upon  his  prem- 
ises anything  of  a  dangerous  nature,  which  caused  damage  to 
the  plaintiff.  But  even  if  the  direction  as  to  the  effect  of  the 
lease  was  correct,  there  was  error  in  not  pointing  out  to  the 
jury  the  difference  between  the  responsibility  for  damage 
caused  by  the  burning  the  refuse  outside  the  mill,  and  by  sparks 
from  the  mill  itself.  There  should  be  a  new  trial  upon  this 
ground,  if  not  upon  the  other. 

He  referred  to  Saunders'  Law  of  Negligence,  26,  and  FiUiter 
V.  Phippard  (1). 

J.  A.  VanWart,  contra.  It  was  proper  direction  to  tell  the 
jury  that  the  onus  was  upon  the  plaintiff  of  making  out  his* 
case  to  their  satisfaction,  and  if  they  had  any  reasonable  doubt 
as  to  whether  the  defendants  were  guilty  of  the  negligence 
charged  against  them,  they  should  have  the  benefit  of  the 
doubt.  The  defendants  having  under  the  lease  the  consent  of 
plaintiff  to  the  operating  of  a  steam-mill,  this  necessarily  car- 
ried with  it  the  right  to  do  everything  which  was  reasonably 
necessary  for  its  operation,  including  the  burning  of  the  refuse 
from  the  mill.  The  plaintiff  was  bound  to  shew  affirmatively 
what  precaution  the  defendants  ought  to  have  taken  which 

'  (1)  11  9.  B.  847. 
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thoy  did  not  take.    See  per  Willes,  J.,  in  Daniel  v.  The  Metro-        ^886. 
politan  Railway  Company  (1).    The  defendants  had  a  right  to      Brewer 
do  what  they  were  doing  upon  their  own  land,  so  long  as  they     hdmble. 
were  not  guilty  of  negligence,  of  which  there  is  no  proof.     See 
Saunders' Law  of  Negligence,  p.  15,  e^  seq, 

Bainsford,  in  reply. 

Cur.  adv,  vult 

The  following  judgments"  were  now  delivered: 

Allen,  C.  J.  I  do  not  think  it  wa-s  misdirection  to  tell  the 
jury  that  the  plaintiff  must  prove  to  their  satisfaction,  beyond 
a  reasonable  doubt,  that  he  had  made  out  his  case ;  that  he 
was  bound  to  prove  negligence  on  the  part  of  the  defendant, 
or  to  show  facts  from  which  they  might  reasonably  and  fairly 
infer  that  there  was  negligence,  and  that  but  for  such  negligence 
the  plaintiff's  property  would  not  have  been  destroyed ;  and 
that  if  the  evidence  on  the  part  of  the  plaintiff  left  the  matter 
so  doubtful  that  they  were  not  able  to  make  up  their  minds 
whether  the  defendants  were  or  were  not  guilty  of  what  they 
were  charged  with,  they  were  entitled  to  the  benefit  of  the 
doubt,  and  the  verdict  should  be  in  their  favor.  That  certainly 
was  the  rule  before  the  alteration  in  the  law,  by  which  the  par- 
ties to  a  suit  were  allowed  to  give  evidence  ;  and  I  can  see  no 
reason  or  principle  why  that  circumstance  should  in  any  way 
affect  it. 

In  Muddle  v.  Stride  (2),  which  was  an  action  against  the 
proprietors  of  a  vessel  to  recover  damages  for  injury  to  goods 
sent  by  them  as  carriers,  and  of  which,  it  was  alleged,  they  had 
not  taken  proper  care,  Lord  Denman,  in  summing  up  to  the 
jury,  said :  "  If,  on  the  whole,  in  your  opinion,  it  is  left  in  doubt 
what  the  cause  of  the  damage  was,  then  the  defendants  will 
be  entitled  to  your  verdict ;  because  you  are  to  see  clearly  that 
they  were  guilty  of  negligence  before  you  can  find  your  ver- 
dict against  them.  If  it  turns  out  in  the  consideration  of  the 
case,  that  the  injury  may  as  well  be  attributable  to  the  one 
cause  as  the  other,  (the  perils  of  the  se&s  or  negligence  of  the 

(1)  L.  a.  8  C.  p.  216.  (2)  0  0.  &  p.  880. 
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1886.  defendants),  then  also  the  defendants  will  not  be  liable  for 
Bbbwke  negligence."  So,  in  Pltelpa  v.  Great  Easteim  Railway  Com- 
HuMBLK.  X^^^y  (l)i  in  ^^  action  against  a  railway  company  for  injury  to 
the  plaintiff,  caused  by  the  alleged  negligence  of  the  company, 
Kelly,  C.  B.,  told  the  jury  "  that  it  was  for  the  plaintiff  to 
make  out  his  case,  and  to  shevr  that  the  accident  arose  from 
such  cause  as  would  cast  the  liability  on  the  compan}"^ ;  in  other 
words,  that  it  arose  from  the  negligence  of  their  servants  ;  and 
if  the  evidence  left  this  point  in  doubt  they  must  find  for  the 
company.  If  the  evidence  on  the  whole  was  as  consistent  with 
the  case  for  the  company  as  for  the  plaintiff,  the  case  was  left 
in  doubt."  That  case  was  tried  long  after  the  alteration  of  the 
law  by  which  the  parties  in  a  suit  were  allowed  to  give  evi- 
dence. 

I  also  think  it  did  materially  affect  the  question  of  negli- 
gence, that  the  defendants  had  leased  from  the  plaintiff  the 
land  on  which  their  mill  was  built  for  the  express  purpose  of 
building  the  mill  there,  and  had  covenanted  with  the  plaintiff 
that  they  would  keep  the  mill  in  operation. ,  If,  under  those 
circumstances,  the  defendants  used  all  the  proper  appliances, 
and  took  all  practicable  precautions  to  prevent  the  escape  of 
sparks  from  the  mill,  they  would  not  be  liable  for  a  fire  caused 
thereby ;  because  the  mill  was  there  by  the  express  consent  of 
the  plaintiff,  and  he  knew  the  milling  business  could  not  be 
carried  on  without  fire,  and  the  probable  escape  of  sparks.  I 
think  it  was  a  perfectly  correct  direction  to  tell  the  jury  so, 
and  to  distinguish  it  from  a  case  where  a  steam-mill  was  erected 
near  a  man's  property  without  his  consent ;  in  which  case  the 
principle  of  law  laid  down  by  the  House  of  Lords  in  FletdieT 
V.  Rylands  (2),  would  apply,  namely  :  "  that  if  a  man  brings 
upon  his  land  anything  which  would  not  naturally  come  upon 
it,  and  which  is  in  itself  dangerous,  and  may  become  mischiev- 
ous if  not  kept  under  proper  control,  though  in  so  doing  he  may 
act  without  personal  wilfulness  or  negligence,  he  will  be  liable 
in  damages  for  any  mischief  thereby  occasioned."  But  where, 
&s  in  this  case,  the  mill  was  erected  not  only  by  the  permis- 
sion of  the  plaintiff,  but  where  he  also  bound  the  defendants 
by  covenant  to  work  the  mill,  I  do  not  see  how  it  can  be  said 

(1)  21  L.  T.  443.  (2)  L.  R.  3  H.  U  SSO. 
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that  they  are  bound  at  their  peril  to  prevent  the  sparks  from        ^886. 
escaping  and  doing  injury  to  the  plaintiff's  property.  Bbbweb 

I  cannot  distinguish  the  case,  in  principle,  from  an  action  ncBOiLE. 
against  a  railway  company  for  the  destruction  of  property  by 
fire  caused  from  the  sparks  emitted  from  their  engine;  in 
which  case  they  are  not  responsible  if  they  have  taken  every 
proper  precaution  to  prevent  the  escape  of  the  sparks.  They 
are  only  liable  if  guilty  of  some  negligence  in  {act,  because  the 
use  of  the  locomotives  has  been  expressly  permitted  by  the 
Legislature.  Rex  v.  Fease  (1) ;  Vaiighan  v.  Taff  Vale  Raihvay 
Co,  (2) ;  Hammerainith  Railway  Co.  v.  Brand  (3).  So  here, 
the  plaintiff  not  only  permitted,  but  required  the  defendants 
to  use  the  mill ;  and  consequently  negligence  cannot  l)e  implied 
from  the  fact  of  sparks  escaping  from  it.  On  that  part 
of  the  case  therefore,  I  also  think  there  was  no  misdirection. 

But  the  same  principle  will  not  apply  to  the  burning  of  the 
bark  and  refuse  outside  of  the  mill,  for  which  the  plaintiff 
gave  no  express  authority,  and  from  which  sparks  may  have 
escaped  and  set  fire  to  the  plaintifif's  barn.  The  question  of 
negligence  with  respect  to  that  fire  may  be  governed  by  very 
different  principles  from  those  which  would  apply  to  a  fire 
caused  by  sparks  escaping  from  the  smoke-stack.  It  may  be 
that  the  burning  of  the  refuse  near  the  mill,  and  in  the  vicinity 
of  the  plaintiff's  bain  at  that  season  of  the  year,  would  of 
itself  be  evidence  of  negligence.  This  distinction  between  the 
two  fires — the  one  being  authorised  by  the  plaintiff,  and  the 
other  not — was  not  pointed  out  to  the  jury,  as  I  think  it  should 
have  been ;  and  on  that  ground  I  think  there  was  misdirec- 
tion, and  that  there  should  be  a  new  trial. 

Wetmore,  J.  The  evidence  in  this  cause  was  very  contra- 
dictory, but  in  the  view  I  take  of  the  charge  of  the  learned 
Chief  Justice  in  some  particulars,  I  think  it  better  not  to  dis- 
cuss the  evidence,  or  express  any  opinion  &s  to  which  side  the 
weight  preponderated,  as  in  the  event  of  a  new  trial  being 
ordered,  any  remarks  upon  the  evidence  might  possibly  have 
an  influence  upon  the  minds  of  another  jury  in  a  subsequent 
trial,  which  I  think  had  better  be  avoided.     From  the  i^epor- 

'  (1)  4  B.  &  A(L  30.  (2)  6  H.  &  N.  C79.  (3)  L.  R.  4  H.  L.  171. 
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ter's  transcript  of  his  stenographic  report,  I  find — ^as  to  the 
necessity  of  the  plaintiff  making  out  his  case — His  Honor  lays 
down  as  a  principle  of  law,  that  if  the  plaintiff  leaves  the  case 
so  that  it  stands  in  doubt  as  to  whether  the  defendants  be 
guilty  or  not  guilty,  the  defendants  are  entitled  to  a  verdict ; 
that  the  same  practice  prevails  as  in  criminal  cases,  where  if 
the  Crown  leaves  the  case  in  doubt  as  to  whether  the  prisoner 
is  or  is  not  guilty,  although  the  evidence  may  be  such  as  to 
induce  the  jury  to  believe  that  the  prisoner  is  in  all  proba- 
bility guilty,  still  if  there  is  left  a  reasonable  doubt  as  to  his 
guilt,  he  is  to  be  acquitted. 

So  in  civil  cases,  if  the  matter  is  left  so  doubtful  that  the 
jury  are  not  satisfied,  and  cannot  make  up  their  minds  as  to 
whether  the  defendant  was  or  was  not  guilty  of  that  with 
which  he  is  charged,  the  defendant  ought  to  have  the  benefit 
of  the  doubt;  that  the  jury  would  be  guided  by  those  prin- 
ciples if  the  circumstances  warranted  them  in  so  doing. 

It  may  be  borne  in  mind  that  now  parties  can  be  examined 
in  their  case  in  civil  cases — not  so  in  criminal  ones,  and,  there- 
fore, the  rules  in  civil  cases  may  fairly  be  somewhat  relaxed. 
I  think  it  far  enough  to  go,  that  the  jury  are  to  be  reasonably 
well  satisfied  of  the  injury  having  been  caused  by  the  negli- 
gence of  the  defendants,  and  if  so  they  must  take  the  conse- 
quences. If  the  jury  are  satisfied  from  the  evidence  that  in 
all  probability  the  defendants  were  guilty  of  the  negligence 
causing  the  damage  it  is  quite  enough  to  entitle  the  plaintiff  to 
recover.  His  Honor  states  to  this  effect,  but  adds,  still  if  there 
is  left  a  reasonable  doubt  they  are  to  be  acquitted  ;  which,  I 
think,  weighted  the  plaintiff's  case  in  a  way  it  should  not  have 
been  burdened. 

Again,  His  Honor  says  another  fact  not  without  significance 
is,  the  plaintiff  put  the  defendants  there  for  the  purpase  of 
carrying  on  mill  business  in  a  steam  saw  mill,  from  which 
there  is  always  more  or  less  risk,  among  other  matters  from 
burning  up  the  refuse  stuff  which  has  to  be  removed  in  some 
way  or  other.  Therefore  it  is  not  exactly  like  a  case  where  a 
man  buys  a  property  adjoining  another  man's  property  over 
which  he  had  no  control,  and  erects  a  steam  saw  mill  thereon ; 
there,  His  Honor  says,  I  should  say  more  caution  would  have 
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to  be  exercised  than  in  a  case  just  like  this ;  for  here  the  plain- 
tiff by  leasing  the  property  to  the  defendants,  and  having  a 
covenant  in  his  lease  that  the  mill  should  be  kept  in  operation 
— because  that  is  what  it  is  substantially — knew  there  must 
always  be  more  or  less  risk  of  fire  by  sparks  coming  from  the 
engines,  or  from  the  fires  in  consuming  the  refuse  about  the 
place.  Still  His  Honor  says,  and  I  think  correctly,  that  would 
not  exempt  the  parties  who  were  working  the  mill  from  the 
exercise  of  proper  and  ordinary  care — they  would  not  have  a 
right  to  go  on  recklessly  burning  their  refuse  and  let  the  fire 
spread  all  over;  that  they  must  use. reasonable  and  ordinary 
care,  such  as  a  prudent  man  carrying  on  a  business  of  that 
kind  would  exercise.  This  part  of  His  Honor's  charge  un- 
doubtedly puts  the  plaintiff  in  a  disadvantageous  position,  by 
reason  of  the  lease  and  its  covenants ;  which,  with  the  greatest 
deference  to  His  Honor's  ruling,  I  cannot  accede  to.  I  don't 
think  the  lease  or  covenant  should  make  a  particle  of  differ- 
ence. The  plaintiff,  no  doubt,  granted  the  lease  for  the  pur- 
poses mentioned,  and  when  he  did  so,  the  defendants  took  it 
leaving  the  plaintiff  with  as  much  legal  protection  as  if  the 
defendants  had  purchased  from  a  stranger.  Is  it  likely  the 
plaintiff  would  have  granted  the  lease  and  exacted  a  covenant 
requiring  the  defendants  to  continue  the  mill  in  operation,  if  the 
effect  was  to  be  that  he  was  to  be  subjected  to  all  these  risks,  and 
bis  opportunities  for  redress  less  by  reason  of  the  lease  than 
govern  ordinary  cases  of  negligence  ?  His  case  was  impaired 
by  His  Honor's  remarks  in  respect  to  his  having  granted  the 
lease,  and  it  is  impossible  for  me  to  say  that  these  remarks  may 
not  have  had  most  material  influence  on  the  minds  of  the  jury 
in  coming  to  their  verdict  for  the  defendant. 

Again,  in  referring  to  railway  cases,  His  Honor  assimilates 
the  present  to  that  class  of  cases.  His  Honor  says,  for  the 
purpose  of  running  their  trains  they  use  all  the  appliances  which 
science  has  pointed  out  as  necessary  to  be  used  for  the  purpose 
of  preventing  the  escape  of  sparks,  if  notwithstanding  the 
exercise  of  that  care  they  do  escape  and  cause  damage,  the 
railway  company  is  not  liable  for  the  accident,  because  they 
cannot  carry  on  their  trafiic  without  fire.  This  principle  was 
propounded  to  the  jury  I  think  erroneously  in  the  present  case* 


18S6. 


Brewer 

V. 

Humbug 
Wetmore,  J. 


Digitized  by 


Google 


502 


NEW  BBUNSWICK  REPORTS. 


[vol. 


1886. 


Humble. 

V, 

Brkwkr 
Wetmore,  J. 


The  machinery  of  the  defendant  may  have  been  all  that  science 
could  suggest,  and  there  w&s  some  evidence  of  an  alteration — 
it  may  have  been  an  improvement — in  the  smoke-stack  to 
prevent  the  escape  of  sparks ;  but  what  has  the  principle  of 
running  railwajrs  to  do  with  burning  slabs  and  refuse  about 
the  mill?  It  is  not  necessary  they  should  be  burned  about 
the  mill  in  order  to  carry  on  the  traffic  They  could  be 
removed  elsewhere,  and  if  the  defendants  adopt  the  plan  of 
consuming  them  on  the  premises,  they  must  be  careful  that  no 
damage  is  done ;  or,  at  all  events,  that  all  reasonable  care  was 
used  to  prevent  damage ;  and  I  think  the  jury  should  have 
been  told  this  without  the  assimilation  to  railway  cases,  which 
may  have  had  a  damaging  effect  in  the  plaintiff's  case :  at  all 
events,  I  cannot  say  it  had  not  such  effect  With  these  views, 
I  think  the  plaintiff  is  entitled  to  a  new  trial  by  reason  of 
misdirection. 

King,  Fraser  and  Tuck,  JJ.,  agreed  with  the  learned  Chief 
Justice. 

Palmer,  J.,  not  having  heard  the  argument,  took  no  part. 

New  trial  granted. 
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NOWLIN  V,  THE  MAYOR,  kc,  OF  ST.  JOHN  and  JAMES         1887. 

PRINCE.  ju,u28. 

Landlord  and  Tenant — Property  seized  under  execution  for  taoces  — 
Liability  of  party  seizing  to  pay  a  year's  rent — ConsoL  Statutes, 
cap.  83,  sees,  8  and  11, 

Property  seized  under  an  execution  for  taxes  ac^ainst  a  tenant,  is  liable  to  the 
landlord  for  a  year's  rent,  under  sees.  8  ana  H  of  cap.  83  of  the  Consol. 
Statutes. 

This  was  an  action  on  the  case,  tried  before  His  Honor  the 
Chief  Justice,  at  the  St.  John  Circuit  in  March,  1885. 

The  plaintiff  was  the  owner  of  a  house  and  premises  in  the 
city  of  St.  John,  occupied  by  one  Daley,  as  a  tenant,  who  was 
in  arrears  for  rent  at  the  time  of  the  seizure  of  his  goods  here- 
inafter mentioned.  The  chamberlain  of  the  city  issued  an 
execution  under  "  The  St.  John  Assessment  Act  of  1859,"  (22 
Vic.  cap.  37),  under  which  the  defendant  Prince,  a  constable, 
levied  upon  Daley's  goods,  and  removed  them  from  the  prem- 
ises and  subsequently  sold  them.  Previous  to  the  sale  he  was 
notified  by  the  plaintiff  of  the  rent  being  in  arrears,  but  not- 
withstanding the  notice  he  paid  over  the  proceeds  of  the  sale 
to  the  chamberlain,  whereupon  the  plaintiff  brought  the  pre- 
sent action  relying  upon  the  following  sections  of  chapter  83 
of  the  Consol  Statutes : — 

Section  8  :  "  When  goods  liable  to  rent  shall  be  taken  in  execu. 
tion,  and  the  arrears,  not  exceeding  one  year,  shall  not  be  paid  to  the 
landlord,  the  officer  shall  proceed  to  the  sale  thereof,  and  from  the 
proceeds  pay  such  rent,  and  apply  the  residue  to  the  satisfaction  of 
the  execution." 

Section  11:  "  No  goods  or  chattels  whatsoever  lying  or  being  in 
or  upon  any  messuage,  lands,  or  tenements  which  are  or  shall  be 
leased  for  life  or  lives,  term  of  years,  or  at  will,  or  otherwise,  shall  be 
liable  to  be  taken  by  virtue  of  any  execution  on  any  pretence  whatso- 
"eVer,  unless  the  party  at  whose  suit  the  said  execution  is'  sued  out, 
shall,  before  the  removal  of  such  goods  from  off  the  said  premises  by 
virtue  of  such  execution,  pay  to  the  landlord  of  the  said  premises  or 
his  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be  due  for 
rent  for  the  said  premises,  at  the  time  of  the  taking  of  such  goods  or 
chattels  by  virtue  of  such  execution,  provided  that  the  said  arrears 
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^^7.         do  not  amount  to  more  than  one  yearns  i-ent ;  and  in  case  the  said 
NowLiN       arreai-s  shall  exceed  one  year's  rent,  then  the  said  i>arty  at  whose  snit 
The  Mator   ^^^^  execution  is  sued  out,  paying  the  said  landlord  or  his  bailiff  one 
&c^,  OF  St.     year's  rent,  may  proceed  to  execute  his  judgment  as  he  might  hereto- 
fore have  done  ;  and  the  sheriff  or  other  officer  to  whom  such  execu- 
tion may  have  been  delivered  to  be  executed,  is  hereby  empowered 
and  required  in  such  case  to  levy  and  pay  to  the  party  at  whose  suit 
the  said  execution  is  sued  out,  as  well  the  money  so  paid  for  rent, 
as  the  money  directed  to  be  levied  on  such  execution.'' 

At  the  trial  the  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  execution  referred  to  in  those  sections  was 
intended  to  mean  executions  issued  upon  judgments,  and  not 
to  executions  for  taxes.  Leave  was  reserved  to  move  to  enter 
a  nonsuit,  and  a  verdict  was  found  for  the  plaintiff. 

June  23,  24,  1887.  Barker,  Q.  (7.,  now  moved  accordingly. 
Sections  8  and  11  of  cap.  83  of  the  Consol.  Statutes  were  never 
intended  to  apply  to  such  a  case  as  the  present,  where  the 
goods  were  taken  by  an  execution  for  taxes.  The  word  execution 
in  these  sections  means  an  execution  on  a  judgment  In 
Brandling  v.  Barrington  (1),  where  goods  of  a  tenant  were 
seized  by  a  writ  issued  out  of  a  Couit  of  Chancery,  it  was 
held  that  the  sheriff  vras  not  bound  to  pay  the  landlord  the 
rent  in  arrears.  So  in  Lee  v.  Lopes  (2),  a  commission  of  bank- 
rupt was  held  not  to  be  an  execution  within  the  meaning  of 
Statute  8  Ann.  cap.  14,  which  contains  a  provision  similar  to 
our  Landlord  and  Tenant  Act.  See  alsoCbcfcer  v.  Musgrove  (3). 
If  the  Assessment  Act  had  used  the  word  "  attachment "  instead 
of  "  execution,"  it  could  not  have  been  contended  that  a  land- 
lord would  have  a  privileged  right  in  case  a  tenant's  goods 
were  seized  under  such  attachment.  See  also  Stanton  v. 
Johnston  (4). 

W,  Pugaley,  contra.  In  Brandling  v.  Barrin^gton,  the  process 
was  a  pone  per  vadios  which  was  somewhat  like  attachment 
under  the  Attachment  Act.  It  was  a  first  process,  and  could  not 
be  deemed  an  execution.  In  giving  judgment  Bay  ley,  J.,  sajrs, 
"  I  certainly  think  the  present  case  comes  within  the  mischief 
intended  to  be  remedied  by  the  statute  of  8  Ann.  cap.  14,  sec 
1,  and  I  should  have  been  better  satisfied  if  it  could  have  been 

(1)  6  B.  AC.  467.  (2)  16  £a«t 28o!  (8)9Q.B.2S3!  (4)  4  AIL  61 
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brought  within  the  fair  construction  of  the  words  of  that  enact-        ^887. 
inent."    Littledale,  J.,  also  says  that  the  writ  of  pone  is  not      Nowli» 
an  execution.    The  present  case,  however,  comes  within  both  ^p^g  Mayob, 
the  spirit  and  the  words  of  the  statute.     The  process  issued  by    &^'-.  of  St. 
the  City  Corporation  to  levy  taxes  is  declared  by  statute  to 
be  an  execution,  and,  so  far  as  its  effects  are  concerned,  gives 
to  the  officer  executing  it  all  the  powers  conferred  by  an  exe- 
cution issued  upon  a  judgment.     The  whole  argument  for  the 
defendants  rests  upon  the  contention  that  the  word  "execution" 
in  the  statute  means  an  execution  on  a  judgment,  but  there  is 
nothing  in  the  Act  to  shew  that  it  was  intended  to  be  so  limited. 
There  are  many  executions  provided  for  by  statute  in  this 
Province,  as  for  instance,  Form  (B)  in  Consol.  Statutes  cap.  38, 
where  there  need  not  be  a  suit  or  previous  process,  still  leas  a 
judgment. 

Barker,  Q.  C,  in  reply. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  We  think  it  clear  that  the  execution  in  this 
case,  issued  by  the  receiver  of  taxes  for  the  city  of  St.  John, 
comes  within  the  provisions  of  sections  8  and  11  of  Chapter  83 
of  tha  Consol.  Statutes,  and  that  the  goods  seized  were  liable 
to  the  landlord's  claim  for  rent. 

Nonsuit  refused. 
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November  26, 


Practice — Security  for  costs — Foreign  domiciU — Plaintiff  taken  from 
Province  under  extradition  proceedings. 

A  British  Bubjeot  domiciled  in  the  United  Statei,  coming  to  Uus  Province  and 
commencing  an  action,  will  not  be  required  to  give  security  for  ooets  if  he  is 
afterwards  arrested  for  a  crime  and  taiken  back  to  the  United  States  under 
the  Extradition  Treaty.   (Allen,  C.  J.,  and  TacK,  J.,  dissenting). 

This  was  an  application  on  behalf  of  the  defendants  for  an 
order  for  security  for  costs,  made  to  Mr.  Justice  Tuck  at 
Chambers,  and  by  him  referred  to  the  Court. 

The  affidavit  on  which  the  application  was  made,  stated  that 
the  plaintiff  left  St.  John  on  the  1st  June  last,  and  proceeded 
to  Hudson  in  the  State  of  New  York,  and  that  he  was  at  that 
time  (13th  July)  in  Hudson;  that  he  had  resided  there  con- 
tinuously for  seven  years  then  last  past,  except  for  about  five 
months  immediately  preceding  the  1st  June,  which  time  he 
spent  in  Canada ;  and  the  deponent  did  not  believe  that  he 
would  return  to  this  Province  in  the  near  future. 

The  plaintiff's  affidavit  in  answer  stated  that  he  is  a  British 
subject ;  that  the  cause  of  action  arose  in  this  Province,  and 
that  at  the  time  of  commencing  the  action  he  was  in  the  City 
of  St.  John.  That  in  the  month  of  March  last  he  was  arrested 
and  imprisoned  by  the  defendants  under  the  pretence  of  ob- 
taining his  extradition  to  the  States  under  a  charge  of  forgery 
committed  there,  from  which  arrest  he  was  discharged.  That 
he  was  afterwards  again  arrested  upon  a  new  information  on 
the  same  charge  by  the  defendants,  and  an  order  was  obtained 
for  his  extradition,  under  which  he  was  handed  over  to  the 
United  States  authorities  and  taken  forcibly  and  against  his 
will  from  St.  John  to  the  State  of  New  York,  where  he  is 
detained,  awaiting  his  trial  on  the  said  charge.  That  his  re- 
moval fi'om  this  Province  was  against  his  will,  and  was  caused 
by  the  act  of  the  defendants ;  and  that  he  is  prevented  from 
returning  to  this  Province  by  his  forcible  detainer  in  the 
State  of  New  York,  and  that  as  soon  as  he  obtains  his  dis- 
charge, which  he  has  good  grounds  for  believing  he  shall  on 
bis  trial,  it  is  his  intention  to  return  to  this  Province.    That 
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his  absence  from  this  Province  is  only  temporary,  and  is  caused        ^886. 
by  the  proceedings  and  actions  of  the  defendants.  Cadby 

V. 

October  14,  1886.  0.  A.  PalmeVy  in  support  of  the  motion.  Stewart. 
The  rule  is  that  where  a  plaintiff  resides  beyond  the  jurisdic- 
tion of  the  Court,  he  will  be  compelled  to  give  security.  The 
mere  fact  of  his  having  been  temporarily  within  the  Province 
will  not  relieve  him  from  the  necessity  of  giving  such  security 
if  he  is  outside  the  Province  at  the  time  of  the  application.  In 
this  case  it  is  clear  the  plaintiff**s  domicile  is  in  the  United 
States,  and  his  removal  from  the  Province  by  process  of  law 
can  make  no  difference.  Neither  can  his  swearing  that  he 
intends  to  return  here  be  of  any  avail,  even  if  made  bona  fide, 
because  it  is  manifest  that  his  being  able  to  return  is  depend- 
ent upon  the  result  of  the  proceedings  in  the  United  States. 
Westenberg  v.  Mortimore  (1),  and  Redondo  v.  Chaytov  (2),  were 
referred  ^.     • 

D.  L.  Hanington,  Q.  C,  contra.  The  principle  governing 
the  security  for  costs  is  that  where  a  party  has  become  a  resi- 
dent within  the  jurisdiction,  no  matter  for  how  short  a  time 
previous  to  the  commencement  of  the  action,  he  cannot  be  com- 
pelled to  give  security  for  costs.  It  is  clear  that  the  plaintiff 
came  to  this  Province  intending  to  take  up  his  residence  here, 
and  his  involuntary  removal  will  not  make  him  liable  to  give 
the  security.  See  Chit  Arch.  (12  ed.)  1415;  Whittall  v. 
Campbell  (3) ;  Garwood  v.  Bradbum  (4) ;  Earle's  Rules,  109. 

Pidmery  in  reply. 

Cur.  adv.  vxdt 

The  following  judgments  were  now  delivered  : 

Wetmore,  J.  This  is  an  application  for  security  for  costs, 
referred  to  the  Court  by  Mr.  Justice  Tuck.  Due  demand  of 
plaintiff's  residence,  and  of  security  for  costs  was  given.  The 
affidavit  of  non-residence  is  made  by  J.  Rider  Cadby,  who 
.says  he  is  personally  acquainted  with  plaintiff;  that  plaintiff 
left  the  City  of  St.  John  on  the  1st  June,  1886,  and  went  to 

(1)  L.  R.  10  0.  p.  iSS.  (8)  5  H.  &  N.  eOL 

(S)4  Q.  B.  D.  45S.  (4)9 DowL  1081. 
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Boston  and  thence  to  Hudson  in  the  State  of  New  York ; 
that  he  has  resided  in  Hudson  continuously  for  seven  years 
last  past,  except  for  about  five  months  immediately  preceding 
said  1st  June,  which  last  mentioned  time  he  spent  principally 
in  several  cities  in  Canada ;  and  that  he  does  not. believe  the 
plaintiff  will  return  to  the  City  of  St  John  in  the  near  future. 
The  plaintiff  in  his  affidavit  in  answer  describes  himself  as 
late  of  the  City  of  St.  John  in  the  City  and  County  of  St 
John,  now  of  Hudson  in  the  State  of  New  York,  merchant 
He  states  that  he  is  a  British  subject,  born  in  England,  and  has 
never  become  naturalized  or  taken  the  oath  of  allegiance  in 
the  United  States ;  and  that  at  the  time  of  the  commencement 
of  this  suit  he  was  in  the  City  of  St  John,  and  the  cause  of 
action  in  this  matter  arose  within  the  Province  of  New  Bruns- 
wick. That  in  March  last  he  was  unlawfully  arrested  and 
lodged  in  goal,  and  kept  confined  in  custody,  and  was  assaulted, 
and  forcibly  and  against  his  will,  wrongfully  and  unlawfully 
detained,  and  carried  divers  journeys,  and  was  imprisoned  in 
divers  gaols,  houses,  rooms  and  places  of  confinement  in  said 
Province  of  New  Brunswick  by  the  said  defendants  under  the 
pretence  of  proceeding  to  obtain  his  extradition  from  the  Dom- 
inion of  Canada  to  the  United  States  of  America,  under  a  charge 
of  forgery  alleged  to  have  been  committed  in  the  State  of  New 
York,  from  which  arrest,  confinement  and  imprisonment,  he  was 
released  by  order  of  Mr.  Justice  Palmer,  under  a  writ  of  Habeas 
Corpus.  That  after  his  discharge  the  said  defendants,  parti- 
cularly the  defendant  Aaron  B.  Gardiner,  did  further  proceed 
with  the  matter  of  said  complaint,  upon  a  new  information  laid 
before  Mr.  Justice  Tuck,  upon  the  same  charge,  and  did  obtain 
an  order  for  his  extradition,  under  which  he  was  handed  over 
to  the  United  States  authorities  and  taken  from  the  said  City 
of  St  John,  forcibly  and  against  his  will,  to  the  State  of  New 
York,  where  he  is  now  detained  in  custody  awaiting  his  trial, 
which  he  is  informed  will  be  in  the  month  of  October,  1886. 
That  his  removal  from  the  jurisdiction  of  the  Supreme  Court 
of  New  Brunswick  was  caused  by  the  actions  and  doings  of 
the  said  defendants,  and  against  his  wish  and  will,  and  that  he 
is  now  prevented  from  returning  to  New  Brunswick  by  his 
forcible  detainer  as  aforesaid,  and  that  as  soon  as  he  obtains 
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his  discbarge  from  his  present  detention,  it  is  his  intention  to 
return  to  said  Province  of  New  Brunswick.  That  he  is  ad- 
vised and  believes,  and  has  good  grounds  for  believing,  that  he 
will,  on  his  trial,  obtain  his  discharge  and  release  from  his  pre- 
sent arrest  and  detention^ and  that  he  shall  return  to  NewBruns- 
wick.  That  his  absence  from  said  Province,  as  he  believes,  is 
only  temporary  and  is  caused  by  the  proceedings  and  actions 
of  the  said  defendants.  That  he  is  advised  anAbelieves  that  his 
cause  of  action  in  this  matter  is  a  just  and  good  one,  and  that 
he  fears  if  an  order  for  security  for  costs  is  granted,  he  will 
be  deprived  of  his  just  rights  and  claims  in  this  action. 

The  affidavit  of  the  plaintiflF  is  entirely  unanswered.  It, 
therefore,  clearly  appears,  that  his  absence  is  not  voluntary, 
and  that  it  was  caused  by  the  action  of  the  defendants.  What 
authority,  if  any,  or  what  inducement  the  defendants  had  for 
their  actions,  does  not  appear. 

Security  is  not  required  from  a  person  whilst  in  this  country 
though  usually  residing  abroad :  Anonymous  case  (I) ;  although 
it  is  sworn  that  he  is  about  to  leave  the  country :  Giragno  v. 
Hassan  (2).  The  Court  will  not  compel  a  plaintiff  to  give 
security  for  costs  because  he  has  gone  to  serve  in  a  foreign 
army  in  a  civil  war :  Frodsham  v.  Myers  (3).  If  a  plaintiff 
after  leaving  this  country,  commences  an  action  he  will  be  com- 
pelled to  give  security:  Wdls  v.  Barton  (4).  This  action  was 
commenced  before  the  plaintiff  left  St.  John,  as^appears  by  plain- 
tiff's affidavit.  A  plaintiff  who  is  in  prison  under  sentence  of 
transportation,  is  bound  to  give  security  for  costs :  Ban^ett  v. 
Power  (5).  In  this  case  the  plaintiff,  though  charged  with  an 
offence,  and  in  custody,  is  innocent  until  his  guilt  is  established, 
and  in  his  affidavit  he  says  he  has  good  grounds  for  believing 
he  will  on  his  trial  obtain  his  release  and  discharge. 

Again,  security  will  not  be  required  where  plaintiff's  absence 
is  not  voluntary,  and  the  plaintiff  is  an  Englishman ;  as  in 
case  of  naval  and  military  officers,  and  other  persons  abroad  in 
the  public  service  :  Chit.  Arch.  (8  ed.)  1231. 

In  Tullodc  V.  Crowley  (G),  Best,-  Sergt.,  moved  that  the  plain- 
tiff might  give  security  for  the  costs,  being  an  Englishman,  but 
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a  prisoner  in  France ;  but  the  Court  refused  to  grant  the  rale. 
Note  (a)  "  The  practice  appears  to  be  contrary  in  the  King's 
Bench :"  citing  Pray  v.  Edie  (1),  which  decides  if  plaintiff  re- 
sides abroad  the  Court  will  stay  proceedings  till  he  gives  secu- 
Yxiy  for  tRe  costs;  and  Fitzgerald  v.  Whitmore  (2),  and 
W(dtei*8  V.  FrytkaU  (3).  In  Pmy  v.  Edit  the  Court  stay- 
ed proceedings  till  plaintiff,  who  resided  in  Georgia,  North 
America,  gave  security  for  costs.  This  case  does  not  meet 
Tullock  V.  Crowley,  as  the  residence,  although  abroad,  must  be 
presumed  to  have  been  a  voluntary  residence ;  in  the  latter 
case,  the  plaintiff  was  a  prisoner  and  his  absence  was  involun- 
tary. In  the  present  case  the  plaintiff  states  his  intention  of 
retuining  to  the  jurisdiction  of  the  Court — and  no  such  inten- 
tion appears  in  the  other  case  cited.  The  same  remarks  will 
apply  to  Fitzgerald  v.  Whitviorc, 

In  Walters  v^Frythall  where  the  plaintiff  resided  in  Jersey,  the 
application  was  for  security  by  reason  of  plaintiff's  residence 
abroad  and  was  refused  in  consec^uence  of  lateness  in  applying. 
So  none  of  these  cases  in  the  slightest  impair  the  decision  in  Tid- 
lock  V.  Crowley,  Earle's  Rules  109.  In  case  of  an  Englishman 
(which  is  the  case  here)  the  absence  which  entitles  a  defendant 
to  security  for  costs  must  be  voluntary  as  distinguished  from 
absence  in  the  service  of  the  state.  Whittall  v.  Campbell  (4). 
Day's  C.  L.  P.  Acts  419. 

The  involuntary  absence,  I  think,  is  more  apparent  in  case 
of  plaintiff  being  detained  as  a  prisoner  than  where  a  person  is 
absent  on  the  public  service ;  in  the  latter,  the  party  can  exer- 
cise his  will  or  inclination ;  in  the  former,  he  is  absolutely  de- 
barred from  the  exercise  of  any  will  whatever  of  his  own. 

Again,  the  plaintiff  has  been  removed  from  the  jurisdiction 
of  the  Court  by  the  defendants'  acts  and  proceedings.  They 
have  thought  proper,  after  the  plaintiff's  discharge  by  Mr, 
Justice  Palmer,  to  renew  proceedings  for  extradition  of  plaintiff 
and  sucessfully  too,  by  what  authority  or  direction  or  why  or 
wherefore  we  are  not  informed.  This  Court  has  already  de- 
cided that  a  request  from  the  United  States  government  is  not 
necessary  to  warrant  the  institution  of  such  proceedings.  The 
defendants  have  left  the  plaintiff's  affidavit  quite  unanswered. 


(1)  1  T.  R.  267. 


(2)  1 T.  R.  862. 


(3)  5  East  83a 


(4)6  U.  AN.  001. 
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The  affidavit  of  Mr.  Cadby  gives  an  accurate  account  of  the 
plaintiff's  proceeding  from  St.  John,  the  several  places  he 
visited  on  his  journey  to  Hudson,  State  of  New  York,  where 
he  now  is.  It  cautiously  avoids  a  single  expression,  or  saying 
one  word,  of  any  extradition  proceedings,  or  anything  indicat- 
ing but  that  the  plaintiff  was  proceeding  on  an  altogether  vol- 
untary excursion  to  Hudson.  He  does  tell  us  in  winding  up 
his  affidavit  that  he  does  not  believe  the  plaintiff  will  return  to 
St.  John  in  the  near  future ;  what  he  really  means  by  this,  it 
is  difficult  to  discover.  The  words  are  as  indefinite  in  significa- 
tion of  time  as  I  have  ever  known  to  have  been  presented  for 
the  serious  consideration  of  any  Court. 

Again,  where  the  defendant  has  possessed  himself  of  all  the 
plaintiff's  property,  so  as  to  divest  him  of  all  power  to  give 
security  for  costs,  the  Court  will  not  require  it :  Chit.  Arch. 
(8  cd.)  1232  ;  citing  McGullock  v.  Robinson  (1).  That  was  a  case 
where  a  commission  of  bankruptcy  having  issued  against  the 
plaintiff,  who  was  gone  with  his  family  to  New  York,  upon  the 
petition  of  defendant,  who  was  the  only  creditor  and  had  chosen 
himself  sole  assignee,  and  the  plaintiff  having  brought  an  action 
against  the  defendant  to  try  the  commission,  the  Court  refused 
to  stay  the  proceeding  till  he  should  give  security  for  costs. 

Shepherd  and  Bailey,  in  shewing  cause,  contended  *'  It  did 
not  appear  the  plaintiff  was  permanently  resident  abroad,  and 
that  it  was  expressly  sworn  he  was  expected  to  return  ;  that 
the  defendant,  being  assignee  under  the  commission,  had  pos- 
sessed himself  of  all  the  plaintiff's  property,  and  thereby  ren- 
dered it  impossible  to  give  any  pledge  to  those  who  might 
become  security  for  him  ;  and  that  it  would  be  unreasonable, 
.  therefore,  to  stay  the  proceedings  in  this  action  till  such  security 
was  given,  when  the  object  of  the  action  was  to  try  the  de- 
fendant's right  to  take  the  plaintiff  s  property  under  the  com- 
mission." 

Sir  James  Mansfield,  C.  J.  "  The  defendant  as  assignee  is 
entitled  to  all  the  plaintiff's  property.  The  plaintiff  can  give 
no  counter  security  to  those  who  may  be  bound  for  him."  (In 
the  case  before  us  the  plaintiff  says  he  fears  if  an  order  for 
security  for  costs  is  granted  he  will  be  deprived  of  his  just 
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rights  and  claims  in  this  action).  Chief  Justice  Mansfield  pro- 
ceeds :  *'  In  many  cases,  to  say  a  man  should  not  proceed  with- 
out  givincT  security  would  be  to  say  he  should  not  contest  the 
bankruptcy ;  ior  it  may  be  very  long  before  the  plaintiff  may 
be  able  to  return  to  this  country.  Unless,  therefore,  there  be 
some  positive  rule  which  requires  us  to  stay  proceedings  till 
security  be  given,  I  think  we  ought  not  to  do  it.  But  I  do  not 
apprehend  that  it  has  ever  been  laid  down  that  a  party  who 
goes  abroad  must  under  all  circumstances  give  security  for 
casts  or  be  subject  to  have  his  proceedings  stayed.  Here,  though 
there  may  be  some  hardship  upon  the  defendant,  there  would 
be  much  greater  on  the  other  side  if  the  application  were 
allowed." 

Rooke,J :  "  The  general  rule, no  doubt,  is  that  where  the  plain- 
tiff is  out  of  the  jurisdiction  of  the  Court  he  may  be  called  upon 
to  give  security  for  costs.  But  that  rule  is  subject  to  be  modi- 
fied according  to  the  circumstance  of  each  particular  case." 

Chambre,  J  :  "By  the  general  rule  of  law  every  man  not 
legally  incapacitated  may  sue  without  giving  security  for  costs. 
But  the  Court  has  interfered  in  certain  otees  and  required 
security.  This,  however,  is  a  matter  of  discretion,  and  being  so 
the  rule  that  has  been  adopted  is  not  so  positive  and  inflexible 
as  not  to  yield  to  particular  circumstances ;  and  if  it  ought  to 
yield  at  all,  I  can  hardly  conceive  a  stronger  case  than  the  pre- 
sent." 

In  the  present  case,  the  plaintiff,  as  alleged,  has  been  sub- 
jected to  great  hardship  at  the  hands  of  the  defendants.  It  may 
be,  there  is  ample  justification  for  it,  but  no  justification  is 
shewn  for  it,  on  this  application,  and  the  plaintiff  was  dis- 
charged from  the  alleged  illegal  custody  by  an  order  of  Mr. 
Justice  Palmer.  So  I  think  it  may  fairly  be  presumed  that  the 
detention  was  illegal.  For  this  an  action  is  commenced.  (The 
plaintiff'saffidavit  states  the  suit  was  commenced  before  his  leav- 
ing St.  John).  The  defendants  as  before  stated  give  no  reason 
whatever  in  answer  to  the  plaintiff,  why  they  should  have 
renewed  the  extradition  proceeding?,  or  what  concern  they  had 
with  the  extradition  proceedings.  As  they  had  ample  oppor- 
tunity t6  have  answered  the  plaintiff's  affidavit,  and  have  pro- 
duced no  affidavit,  the  reason  for  such  non-production  can 
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only  be  matter  of  conjecture.  It  might  be  insinuated  that  the 
defendants  were  actuated  in  their  active  steps,  in  a  matter  that 
it  does  not  appear  they  had  any  business  or  connection  with, 
by  a  desire  to  get  the  plaintiff  out  of  the  way  so  that  he  could 
not  very  well  get  along  with  his  suit.  Be  that  as  it  may,  the 
plaintiff  states  in  his  affidavit  that  his  removal  from  the  juris- 
diction of  the  Supreme  Court  of  this  Province,  was  caused  by 
the  actions  and  doings  of  the  defendants  and  against  his  wish 
and  will ;  and  no  answer,  denial  or  explanation  whatever,  is 
given  by  the  defendants  to  meet  the  plaintiff's  statements. 
The  principle  enunciated  in  MoCullock  v.  Eobinaon,  I  think 
quite  applicable  to  this  case.  In  my  opinion  the  application  is 
answered  by  the  involuntary  absence  of  the  plaintiff ;  and 
further,  that  this  absence  was  caused  bj'  the  procurement  of 
the  defendants,  and  they  cannot  avail  themselves  of  the  ab- 
sence they  themselves  caused. 

In  Fitzgerald  v.  Whitmore,  the  Court  stayed  proceedings 
till  plaintiff,  who  was  an  Irishman,  and  resided  at  Waterford 
in  Ireland,  gave  security  for  the  costs. 

For  the  reasons  given,  I  think  the  application  for  security 
for  costs  should  be  refused. 


18S6. 


Cadby 

r. 
Stewabt. 

Wetmore,  J. 


EiNQ  and  Phaser,  JJ.,  were  also  of  opinion  that  the  appli- 
cation should  be  refused. 


Allen,  C.  J.  For  the  purpose  of  this  application  the  plain- 
tiff though  a  British  subject,  must  be  considered  a  foreigner, 
that  is,  a  person  not  domiciled  in  this  Province ;  for  it  is  not 
denied  that  his  residence  for  about  seven  years  prior  to  Janu- 
ary last  had  been  continuously  at  Hudson  in  the  United  States. 
But  the  fact  of  his  being  a  foreigner  is  no  reason  for  requiring 
him  to  give  secuiity  for  costs,  if  he  had  continued  to  reside 
here  after  he  had  commenced  the  action.  Anonymous  (1), 
Dmvling  v.  Harman  (2),  Tambisco  v.  Pacijico  (3),  Dnimmond 
V.  Tillinghist  (4).  In  this  last  case  Lord  Campbell  says : — 
'*  What  case  is  there  which  decides  that  if  a  party  is  resident 
in  England,  and  is  not  shewn  to  have  a  domicile  out  of  the 


(1)  8  T^uiit  787. 


(2)  8  Dowl.  165  ;  6  M.  fc  W.  181. 
Vol.  XX^T  K.  a  ReportB. 


(8)  7  Exch.  816. 

(4)  15  Jur.  884 ;  16  Q.  B.  740. 
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1^86.  country  at  the  time,  security  shall  be  required"?  And  he 
Cadby  added,  "  None  goes  beyond  this,  that  a  foreigner  being  in  Eng- 
Stbwabt.  Jfl-'^d,  but  having  his  domicile  out  of  the  country,  may  be  called 
upon  for  security."  The  report  in  the  Jurist  puts  Lord  Camp- 
beirs  language  rather  differently,  by  adding  these  words — 
"unless  he  (the{>laintiff)  shews  that  he  intends  to  reside  in 
England  ;  the  presumption  being  that  a  person  will  go  to  the 
place  of  his  domicile." 

Now,  it  is  not  denied  in  this  case  that  the  plaintiff's  (absence 
from  the  Province  was  involuntary,  and  that  he  was  taken 
away  against  his  will  by  the  defendants  for  the  purpose  of 
being  tried  in  the  United  States  for  an  alleged  crime ;  and  it 
was  contended,  that  in  principle,  it  was  like  the  case  of  an 
officer  or  soldier  in  the  army,  who  goes  abroad  in  the  public 
service  by  command  of  the  Queen,  as  in  Lord  Nugent  v.  Har- 
court  (1),  Garwood  v.  Bradhum  (2),  and  other  cases.  In  those 
cases  however,  the  plaintiffs  before  going  abroad  were  dom- 
iciled in  England,  and  therefore  the  fair  presumption  was  that 
their  residence  abroad  was  temporary  only,  and  that  they  in- 
tended to  return  to  their  domiciles  in  England.  The  case  of 
Chappie  V.  Watt  (3),  shews  that  the  question  of  domicile  is 
important.  There,  an  officer  whose  domicile  was  in  Ireland, 
was  compelled  to  give  security  for  costs  in  an  action  brought 
in  England,  though  at  the  time  of  the  application  he  was 
serving  with  his  regiment  in  Ireland ;  the  reason  for  requiring 
security  being  that  his  ordinary  residence  was  in  Ireland. 

The  plaintiff  in  this  case  swears  that  it  is  his  intention  to 
return  to  this  Province  after  his  trial  is  over,  (assuming  that 
he  will  be  acquitted) ;  but  he.  does  not  deny  that  his  domicile 
is  in  the  State  of  New  York,  nor  state  that  he  intends  to  re- 
main in  this  Province  after  his  return. 

In  -  Oliva  v.  Johnson  (4),  the  plaintiff  carried  on  business 
abroad,  and  had  no  permanent  residence  in  England,  but  was 
in  England  at  the  time  of  bringing  the  action,  and  it  was 
sworn  had  no  intention  of  leaving  the  country;  but  it  was 
held  not  to  be  a  sufficient  answer  to  an  application  for  security 
for  costs,  because  it  was  not  distinctly  sworn  that  the  plaintiff 

(1)  2  Dowl.  578.  (8)  29 L.  J.  Q.  B.  167;  6  Jur.  N.  a  589. 

(2)  d  DowL  lOSL  (4)  5  B.  &  A.  908. 
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resided  and  intended  to  continue  to  reside  in  England.  I  am 
aware  that  this  case  has  been  questioned,  but  it  was  referred 
to  by  Lord  Coleridge,  apparently  with  approval,  in  Weatenherg 
V.  Mortimore  (1). 

There  is  no  doubt  but  that  the  fact  of  the  plaintiff  being 
taken  out  of  the  country  against  his  will  is  important  in  the 
consideration  of  this  question,  and  distinguishes  it  from  any 
case  that  can  be  found ;  still  I  feel  a  difficulty  in  saying  that 
his  residence  here  was  more  than  temporary,  and  that  when  he 
came  to  St.  John  it  was  with  any  intention  of  becoming  a 
resident  there.  I  am  therefore  of  opinion,  though  with  con- 
siderable doubt,  that  the  application  for  security  should  be 
granted. 
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Cadby 
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Stewart. 

AUen,  C.  J. 


Tuck,  J.,  agreed  with  the  learned  Chief  Justice. 


Palmer,  J.,  took  no  part. 


Application  rejuaed. 


(1)  L.  R.  10  C.  p.  438. 
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1886.  WILSON  V.  CODYRE  et  al. 


November  10, 


Action  for  assauU — Previous  trial  and  dismissal  of  complavrU  hy  a 
Magistrate  under  Statute  32  dh  3S  Vic,  cap,  20,  sec  43— Be- 
quest to  Magistrate  to  jyroceed  summarily — Plea  of  dismissal — 
Dem/urrer — Statement  of  grounds — Consols  Statutes  cap,  37  sec 
90 — Criminal  Law — Summary  trial  for  assault — JurisdicHon  bf 
Dominion  Parliament — 32  <fc  33  Vic.  cap,  20,  sec.  4^, 

Id  an  action  for  aaaanlt  and  battery  defendant  pleaded  that  an  information  had 
been  made  against  him  by  plaintiff  before  a  Magistrate  in  respect  to  the  tres- 
pass declared  on,  under  the  Dominion  Act  32  ft  33  Vic.  cap.  20,  sec.  43, 
and  that  the  Magistrate,  after  hearing,  dismissed  the  information  and  gave 
the  defendant  a  certificate  of  dismissal,  whereby  and  bv  force  of  the  statute 
he  was  released  from  the  action .  Held,  —on  demurrer— by  Allbn,  C.  J. ,  Wit- 
more  and  Kino,  JJ.,  (Tuck,  J.,  dissenting),  that  the  plea  was  insufficient  in 
not  stating  that  the  complainant  had  prayed  the  Magistrate  to  proceed  sum- 
marily. 

Where  the  ground  of  demurrer  stated  was,  that  the  Magistrate  had  no  juris- 
diction to  grant  the  certificate  :  Held,  by  Allen,  C.  J.,  and  Wetmore,  J., 
that  it  was  open  to  the  plaintiff  to  argue  that  the  plea  did  not  shew  that  the 
Magistrate  had  jurisdiction  to  try  the  complaint. 

Per  Tuck,  J. ,  that  other  grounds  of  demurrer  beside  those  stated  might  be  argued. 

Held  by  Allen,  C.  J.,  and  Tuck,  J.,  that  sec.  45  of  the  Act  32  &  33  Vic.  cap. 
20,  declaring  that  a  certificate  by  a  Magistrate  dismissing  an  information  for 
assault  should  release  the  defendant  "fiom  all  further  proceedings,  civil  or 
criminal,  for  the  same  cause  "  being  part  of  the  criminal  law  and  procedure, 
was  not  ultra  vires,  as  interfering  with  civil  rights. 

Demurrer  to  plea  in  an  action  for  assault  and  battery. 
The  plea  demurred  to,  as  well  as  the  ground  of  demurrer  and 
the  argument  of  counsel,  are  fully  stated  in  the  judgments. 

June  23, 188G.  Bainsford  argued  in  support  of  demurrer, 
and 

Barker,  Q.  C,  contra. 

Cur.  adv.  wit. 
The  following  judgments  were  now  delivered  : 

Allen,  C.  J.    This  was  an  action  for  assault  and  battery. 

Plea — that  after  the  trespass  mentioned  in  the  declaration, 
and  before  this  action  was  brought,  the  plaintiff  went  before 
the  Police  Magistrate  of  Portland,  one  of  the  Justices  of  the 
Peace  for  the  City  and  County  of  St.  John,  and  made  an  in- 
formation against  the  defendants  in  respect  of  the  said  tres- 
pass, under  the  Dominion  Statute  32  &  33  Vic.  cap.  20,  sec.  43; 
and  the  said  Police  Magistrate  having  summoned  the  defend- 
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ants  to  appear  before  him  to  answer  the  information,  they  ap-        ^886. 
peared  accordingly,  and  the  said  Magistrate,  after  hearing  the      Wilson 
evidence  adduced,  found  the  alleged  trespass  not  proved,  and      codyre. 
under  the  provisions  of  the  said  Act,  dismissed  the  information, 
and  forthwith  made  out  a  certificate  under  his  hand  stating 
the  fact  of  such  dismissal,  and  delivered  the  same  to  the  de- 
fendants; as  by  the  said  certificate  bearing  date  the  3Qth 
March,  1885,  now  shewn  to  the  Court  here,  more  fully  appears; 
which  certificate  still  remains  in  full  force  and  effect :  whereby, 
and  by  force  of  the  said  statute,  the  defendants  were  released 
from  the  action. 

The  plaintiff*  demurred  to  this  plea,  and  stated  as  "  one  of 
the  matters  in  law  intended  to  be  argued,"  that  the  Police 
Magistrate  had  no  jurisdiction  to  grant  the  certificate  stated  in 
the  plea. 

The  plaintiff^'s  counsel  was  proceeding  to  argue  that  the  plea 
was  defective  in  not  stating  that  the  Magistrate  was  requested 
to  proceed  summarily  on  the  complaint,  under  the  43rd  sec.  of 
the  Act  32  &  33  Vic.  cap.  20,  ^without  which,  he  had  no  juris- 
diction to  try  the  complaint;  when  it  was  objected  by  the 
defendants'  counsel  that  it  was  not  open  to  the  plaintiff  so  to 
argue  under  the  ground  of  demurrer  stated,  to  which  he  must 
be  confined  under  the  Rule  of  Court  of  Tiin.  T.  1840,  (Earle's 
Rules,  96)  which  required  that  the  party  demurring  should 
deliver  to  the  opposite  party  a  statement  or  minute  of  the 
grounds  of  such  demurrer,  and  that  such  particulars  should  be 
entered  in  the  margin  of  the  demurrer  books  delivered  to  the 
Judges.  He  contended  that  the  ground  of  demurrer  should 
have  been  that  the  plea  did  not  state  that  the  Magistrate  had 
jurisdiction  to  try  the  complaint,  if  that  was  the  objection  in- 
tended to  be  raised. 

It  was  answered  by  the  plaintiff's  counsel,  that  under  the 
90th  sec.  of  cap.  37  of  the  Consol.  Statutes,  it  was  sufficient  to 
state  one  matter  of  law  intended  to  be  argued,  and  that  the 
party  demurring  was  not  restricted  in  the  argument  to  the 
ground  so  stated ;  that  the  Act  being  subsequent  to  the  Rule 
of  Court,  necessarily  rescinded  it  if  they  differed ;  but  if  the 
Rule  of  Court  did  apply,  the  ground  of  demurrer  stated  was 
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^886.        sufficient  to  raise  the  objection  that  the  plea  did  not  show  that 
Wilson      the  Magistrate  had  jurisdiction  in  the  matter. 
CoDTBB.  Sec.  90  of  cap.  37  is  subsiantially  copied  from  the  89th  sec- 

AJiwTa  J      ^^^^  ^^  ^^®  English  Com.  Law  Procedure  Act,  1852,  which  was 

taken  from  the  General  Rules  of  Hil.  T,,  4  Wm.  4,  (see  2 

Dowl.  304);  but  that  Rule  also  provided  that  tlie  party  demur- 
riBg  migbt,  at  the  time  of  the  argument,  insist  apon  Any 
further  matters  of  law  of  which  notice  had  been  given  to  the 
Court  in  the  usual  way. 

According  to  the  English  practice,  it  was  only  necessary  to 
state  one  ground  of  demurrer :  i2os8  v.  Robeson  (1) ;  though  in 
that  case,  the  objection  was  that  the  rule  of  Hil.  T.,  4  Wm.  4, 
had  not  been  complied  with — the  only  ground  of  demurrer 
stated  in  the  margin  being,  that  the  matters  disclosed  in  the 
plea  contained  no  answer  to  the  declaration. 

Probably  the  reason  for  holding  that  it  was  sufficient  to 
state  one  ground  of  demurrer  in  the  margin  of  the  demurrer 
books  was,  the  right  given  by  the  rule  to  the  party  demurring 
to  argue  other  matters  of  law,  if  he  gave  notice  of  them. 

In  Lacey  v.  Umbers  (2),  it  was  held  by  Parke,  B.,  that  the 
omission  to  state  the  ground  of  demurrer  intended  to  be  raised, 
was  no  objection  to  the  demurrer  being  argued ;  that  the  effect 
of  the  rule  was,  that  such  a  demurrer  might  be  set  aside  as 
irregular. 

Whether  the  effect  of  section  90  is  to  alter  the  practice  which 
has  existed  here  since  the  Rule  of  Trin,  T.  1840,  and  to  intro- 
duce the  English  practice  as  laid  down  in  Boss  v.  Robeson,  I 
do  not  think  it  necessary  to  determine ;  because,  in  my  opinion, 
the  ground  of  demurrer  stated  here  is  sufficient  to  entitle  the 
plaintiff  to  object  that  the  plea  does  not  shew  that  the  magis- 
trate had  jurisdiction  to  grant  the  certificate.  The  plaintiff 
says  that  the  plea  is  bad.  Why  ?  Because  it  does  not  state 
the  fact  which  gave  the  Magistrate  jurisdiction  to  try  the  com- 
plaint and  grant  the  certificate.  I  think  that  is  the  reasonable 
meaning  of  the  ground  of  demurrer  stated. 

These  statements  of  grounds  ought  not  to  be  construed  with 
the  same  strictness  as  special  pleas.  I  think  no  counsel  could 
be  misled  by  the  statement  here,  as  to  what  was  intended  to 

(1)  8  DowL  779.  (i)  8  DowL  788.  ~ 
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be  argaed.     I  proceed,  therefore,  to  the  merits  of  the  plea.  ^^^- 

The  43rd  section  of  the  statute  32  &  33  Vic.  cap.  20,  enacts,  Wilson 
that  "  where  any  person  unlawfully  assaults  or  beats  any  other  oodtbe. 
person,  any  Justice  of  the  Peace,  upon  complaint  by  or  on  be- 
half of  the  party  aggrieved,  praying  him  to  proceed  summarily 
on  the  complaint,  may  hear  and  determine  such  offence,"  &c. 

The  44th  section  declares  that  if  the  Justice,  upon  hearing 
the  case  on  the  merits,  where  the  complaint  was  preferred  by 
or  on  behalf  of  the  party  aggrieved,  under  the  preceding  sec- 
tion, deems  the  offence  not  to  be  proved,  or  finds  the  assault  or 
battery  to  have  been  justified,  or  so  trifling  as  not  to  merit  any 
punishment,  and  accordingly  dismisses  the  complaint,  he  shall 
forthwith  make  out  a  certificate  under  his  hand,  stating  the 
fact  of  such  dismissal,  and  deliver  the  same  to  the  party 
against  whom  the  complaint  was  preferred.  And  the  4oth 
section  declares  that  such  certificate  shall  release  the  party 
against  whom  the  complaint  was  preferred,  "  from  all  further 
or  other  proceedings,  civil  or  criminal,  for  the  same  cause." 

None  of  the  cases  cited,  except  Weatbrook  v.  Galaghan  (1), 
bear  upon  the  question  raised  by  this  demurrer ;  because  they 
were  cases  arising  under  the  Imperial  Statute  9  Geo.  4  cap.  31, 
sec.  27,  which  does  not  contain  the  words  "  praying  him  to 
proceed  summarily,"  which  are  in  the  Dominion  Act  32  &  33 
Vic.  cap  20,  on  which  the  plea  in  this  case  is  based.  These 
words  were  in  the  Consol.  Statutes  of  Canada  under  which  the 
case  of  Westbrook  v.  Galaghan  arose,  and  the  Court  evidently 
thought  in  that  case  that  the  plea  should  allege  that  the  com- 
plainant had  prayed  the  Magistrate  to  proceed  summarily; 
though  there  was  another  ground  on  which  the  plea  was  held 
to  be  bad. 

As  a  Justice  has  no  authority  to  try  a  complaint  of  assault 
and  battery  unless  the  party  laying  the  information  requests 
him  to  do  so,  I  think  the  plea  in  this  case  should  show  such 
request  Where  a  matter  is  such  that  its  affirmation  or  denial 
is  essential  to  the  apparent  or  prima  facie  right  of  the  party 
pleading,  it  ought  to  be  affirmed  or  denied  by  him  in  the  first 
instance.    Steph.  PL  (7th  ed.)  292. 

The  plea  in  this  case  was  evidently  taken  from  the  pleas  in 
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18S6.  the  several  cases  cited  by  the  defendant's  counsel,  which  all 
Wilson  arose  under  the  Act  9  Geo.  4,  cap.  31 ;  without,  apparently, 
CoDYRB.  considering  the  difference  between  the  words  of  the  27th  sec- 
tion of  that  Act,  and  those  of  the  43rd  section  of  the  Dominion 
Act,  32  &  33  Vic.  cap.  20.  It  was  contended,  however,  that 
the  plea  did,  in  effect,  show  that  the  plaintiff  requested  the 
Magistrate  to  proceed  summarily,  because  it  stated  that  he 
made  the  information  under  the  provisions  of  the  forty-third 
sec.  of  the  Act  32  &  33  Vic  cap.  20,  which  authorizes  a  sum- 
mary trial  when  requested.  This  may  be  sufficient  perhaps, 
though  I  am  inclined  to  think  the  request  should  be  expressly 
stated,  and  not  as  a  matter  of  inference.  It  is  a  rule  for  juris- 
diction, that  nothing  shall  be  intended  to  be  within  the  juris- 
diction of  an  inferior  Court,  but  what  is  expressly  alleged  to 
be  so.  Peacock  v.  Bdl  (1) ;  and  in  Skuse  v.  Davis  (2),  Wil- 
liams, J.,  says,  "  In  the  case  of  Justices  of  the  Peace,  their  acts 
cannot  be  presumed  to  be  legal  and  regular  until  their  juris- 
diction is  shown." 

It  was  also  contended  that  the  plaintiff,  who  made  the  com- 
plaint to  the  Magistiute,  could  not  take  the  objection  that  he 
had  no  jurisdiction  to  try  the  complaint.  But  the  answer  to 
that  is,  that  the  objection  really  is,  not  that  the  Magistrate  had 
no  jurisdiction,  but  that  the  plea  does  not  show  that  he  had 
jurisdiction.  He  may  have  had  jurisdiction,  and  still  the  plea 
may  be  defective.  I  think  the  plaintiff  is  not  estopped  from 
taking  that  objection  though  he  did  lay  the  complaint. 

I  do  not  think  there  is  anything  in  the  objection  made  by 
the  plaintiff's  counsel  that  the  45th  section  of  this  Act  Is 
ultra  vires,  because  it  is  an  interference  with  civil  rights — a 
subject  within  the  exclusive  jurisdiction  of  the  local  Legisla- 
tures. I  think  that  as  that  section  is  a  part  of  the  criminal 
law,  which  belongs  exclusively  to  the  Dominion  Parliament, 
it  had  a  right  to  impose  that  consequence  upon  a  party  who 
voluntarily  submitted  himself  to  a  summary  trial  in  a  case  of 
assault. 

I  think  there  should  be  judgment  for  the  plaintiff  on  ttie 
demurrer,  with  leave  to  the  defendants  to  amend  their  plea  on 
the  usual  terms. 

(1)  1  SMind.  74».  (2)  10  A.  ft  E.  08B. 
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Wetmore,  J.    The  demurrer  arises  upon  the  firat  count  of        ^^^' 
the  declaration  for  assaulting  and  beating  the  plaintiff.  Wilson 

Fourth  plea  to  this  count  sets  forth  that  before  this  suit  the  cJodyke. 
plaintiff  went  before  David  Tapley,  Police  Magistrate  for  Port- 
land, and  a  Justice  of  the  Peace  for  the  City  and  County  of  St. 
John,  and  then  and  there  made  information  before  said  Tapley, 
against  defendants  in  respect  of  the  trespasses  under  provisions 
of  sec.  43  cap.  20  of  32  &  33  Vie.  (Dominion  Acts),  and  said 
Tapley  having  summoned  defendants  to  answer  the  informa- 
tion, defendants  accordingly  appeared  before  him,  and  said 
Tapley  after  hearing  the  evidence  adduced  on  the  part  of  the 
plaintiff  and  defendants  found  the  trespass  alleged  to  have  been 
committed  by  defendants  not  proved ;  and  under  the  provisions 
of  said  Actdismissed  the  complaint;  and  also  under  the  provisions 
of  said  Act,  made  out  a  certificate  under  his  hand  and  seal7 
stating  the  fact  of  such  dismissal,  and  delivered  the  same  to  the 
defendants,  which  certificate  is  still  in  force :  whereby  and  by 
force  of  the  statute,  the  defendants  then  became  and  still  were 
and  each  of  them  was  and  is  released  from  the  said  action. 

This  plea  is  demurred  to.  The  following  is  the  ground  of 
objection  :  "  One  of  the  matters  in  law  to  be  argued,  is  that  the 
said  David  Tapley  had  no  jurisdiction  to  make  the  order  or 
certificate  alleged  in  the  said  plea."  It  was  contended  that  the 
party  demurring  must  give  bis  grounds  of  demurrer,  and  that 
he  is  confined  to  the  grounds  so  given.  In  Earle's  Rules,  p.  96, 
a  most  excellent  work,  prepared  with  great  skill  and  accuracy,  it 
is  stated  that  the  party  demurring  should  deliver  to  the  opposite 
party  a  statement  or  minute  of  the  grounds  of  such  demurrer. 
In  the  notes  on  page  96,  Mr.  Earle  fully  discusses  the  effect  of 
this  rule,  and  mentions  sec.  90,  Consol.  Statutes  cap.  37,  which 
requires  a  statement  of  some  substantial  matter  of  law  in- 
tended to  be  argued,  to  be  stated  thereon,  or  served  on  the 
opposite  party  with  the  demurrer ;  and  if  any  demurrer  is  de- 
livered without  such  statement,  or  with  a  frivolous  statement, 
it  may  be  set  aside  by  the  Court  or  a  Judge,  and  leave  may  be 
given  to  sign  judgment  for  want  of  a  plea.  The  defendants, 
I  apprehend,  under  this  section,  if  the  circumstances  would 
have  permitted,  could  have  applied  to  set  this  demurrer  aside. 
The  rule  was  made  in  Trinity,  1840,and  theConsolStatutes  came 
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into  force  Ist  May,  1877,  so  they  would  prevail  as  to  the  prac- 
tice. The  defendants  have  not  applied  to  set  the  demarrer 
aside,  but  have  joined  in  the  demurrer.  In  the  view  Xiake  of 
the  case  it  is  not  necessary  to  express  any  opinion  as  to  whether 
or  not  the  plaintiff  could  avail  himself  of  more  than  one  ground — 
and  that,  as  to  the  jurisdiction  of  the  Magistrate — as  it  appears 
to  me,  he  can  take  one  ground  to  the  jurisdiction,  which  I 
think  he  has  done,  and  that  a  fatal  one ;  namely,  that  it  does 
not  appear  by  the  plea  that  upon  complaint  by  or  on  behalf  of 
the  party  aggrieved  there  was  any  application  or  request  to 
the  Justice^that  he  should  proceed  summarily. 

Section  43 :  "  Where  any  person  unlawfully  assaults  or  beats 
any  other  peraon,  any  Justice  of  the  Peace,  upon  complaint  by 
or  on  behalf  of  the  party  aggrieved,  praying  him  to  proceed 
summarily  on  the  complaint,  may  hear  and  determine  sudi 
offence,  and  the  offender  shall,  upon  convictwn  thereof  before 
him,  at  the  discretion  of  the  Justice,  either  be  committed  to 
any  gaol  or  place  of  confinement,"  (the  section  continues  with 
other  modes  of  punishment  which  need  not  be  referred  to). 

To  give  the  Justice  jurisdiction  under  this  section,  I  think  the 
person  assaulted  and  making  the  complaint,  must  in  some  way 
request  the  Justice  to  proceed  summarily  (praying  him  to 
proceed  summarily  is  the  wording  of  the  Act).  WiUiout  this 
he  has  no  jurisdiction  to  proceed  to  a  disposition  of  the  matter, 
so  as  to  release  the  defendants  from  all  further  or  other  proceed- 
ings, civil  or  criminal,  for  the  same  cause,  as  provided  by  section 
45.  Apart  from  this  section,  I  am  not  aware  of  anything  to 
have  prevented  the  plaintiff  proceeding  by  indictment  or 
bringing  a  civil  action.  And  without  a  request  to  proceed  by 
the  complainant,  praying  him  4o  proceed  summarily,  as  the 
Act  says,  had  the  Justice  concluded  an  assault  and  beating  had 
been  actually  committed  and  was  fully  proved,  he  had  no 
power  to  inflict  any  punishment  for  the  offence :  had  he  done 
so  without  such  request,  the  conviction  must  have  been  quashed 
on  appeal. 

In  Weetbrook  v.  CaUaghan  (1),  it  was  held  in  a  case  similar  to 
the  present,  that  the  plea  should  allege  that  the  party  aggrieved 
prayed  the  Magistrate  to  proceed  summarily  under  the  Act^ 
"~"  (i)i2U.c.,ap.,eio. 
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Ito88  V.  Rohson  (1),  and  Whitmore  v.  Niclwlh  (2),  are  to  tho 
same  purport.  In  Tunnidiffe  v.  Tedd  (3),  cited  on  the  argu- 
ment, this  point  was  not  raised  or  referred  to  in  any  way. 

In  Conndl  v.  Yerxa  (4),  an  action  on  a  limit  bond,  the  de- 
fendant put  in  evidence  an  order  of  a  commissioner,  granted 
under  Consol.  Statutes,  cap.  38,  sec  15,  discharging  the  prin- 
cipal defendant  from  the  limits  :  Hdd,  the  order  was  bad  in 
not  setting  forth  the  preliminary  circumBtances  which  were 
necessary  to  justify  the  commissioner  in  making  it,  and  that 
the  general  statement  that  the  debtor  "had  in  all  respects 
conformed  himself  to  the  provisions  of  the  chapter"  was 
clearly  insuiGcient 

Gilbert  v.  Raymond  (5):  "  Hdd,  a  general  plea  of  bankruptcy 
was  not  sufficient ;  the  trading,  the  bankruptcy,  the  fiat,  and  all 
other  proceedings,  should  be  set  out  in  the  plea." 

The  Qiieen  v.  0'Leary{Q):  "A  Justice  of  the  Peace  has  no  juris- 
diction to  try  an  assault  summarily,  unless  it  is  given  him  by 
statute,  and  he  must  strictly  pursue  the  authority  given ;  and 
in  order  to  give  him  jurisdiction  under  the  Statute  32  & 
33  Vic,  cap.  20,  sec.  43,  it  is  necessary  that  the  complainant 
should  request  him  to  proceed  summarily ;  and  this  request 
should  be  made  at  the  time  of  the  complaint. 

"  Where  the  proceedings  did  not  shew  whether  such  request 
was  made  or  not,  but  it  was  proved  that  the  complainant  was 
present  at  the  return  of  the  summons,  and  gave  evidence  against 
the  defendant,  if  any  intendment  could  be  made,  it  might  be 
presumed  complainant  had  made  such  request." 

It  was  not  decided  whether  or  no  any  intendment  could  be 
made  as  the  cause  was  disposed  of  upon  another  ground.  In  the 
present  case,  the  plea  does  not  state  the  complainant  appeared 
on  the  investigation  before  the  Justice,  (in  the  Qtieen  v.  OLeary 
be  was  present  and  gave  evidence)  it  merely  says,  after  hearing 
the  evidence  adduced  on  behalf  of  the  plaintiff  and  defendants. 
My  impression  is  no  intendment  can  be  had,  it  is  simply  a 
question  of  jurisdiction.  Without  the  request,  the  Magistrate 
bad  no  jurisdiction  to  try  the  case,  and,  I  think,  his  jurisdiction 
should  be  shewn.  If  the  request  had  been  made,  it  was  very  easy 
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to  have  said  so  in  the  plea.    The  plea  is  carefully  prepared  with 
Wilson      the  exception  complained  of.     In  my  opinion  there  should  be 
judgment  for  the  plaintiff  on  this  demurrer. 


V, 
CODYBB. 


wotmorc.  J.  rp^^^j^^  j  rpj^jg  j^  ^^  ^^^^^^  f^^  ^^  assault.  The  plaintiflF 
demurred  to  fourth  plea,  which  is :  (His  Honor  here  read  the 
plea). 

The  only  ground  of  demurrer  mentioned  in  the  margin  is  as 
follows :  "  One  of  the  matters  in  law  intended  to  be  argued 
is,  that  the  said  David  Tapley  had  no  jurisdiction  to  make  the 
order  or  certificate  alleged  in  the  said  plea." 

On  the  argument,  Mr.  Rainaford  stated  several  other  grounds 
of  demurrer,  in  addition  to  the  one  set  forth ;  1st,  That  even  if 
the  plaintiff  did  pray  the  Magistrate  to  proceed  summarily, 
then  he  had  no  jurisdiction  to  proceed  in  that  manner;  2nd, 
The  plea  does  not  show  that  the  Magistrate  had  jurisdiction 
over  the  offence ;  and  3rd,  It  does  not  show  all  the  proceed- 
ings had  before  the  Magistrate.  It  was  contended  by  counsel 
for  the  defendants,  that  the  only  ground  open  to  the  defend- 
ants to  argue,  was  the  one  stated.  Boss  v.  Robeson  (1), 
Earle  s  Rules,  p.  96,  note  (c),  and  Whitmore  v.  NichoUs  (2),  were 
cited  in  support  of  this.  In  the  first  case  no  ground  of 
demurrer  was  stated ;  and  in  Whitmore  v.  IfichoUs  there  were 
several  grounds  stated,  without  specifying  on  which  of  them 
the  defendant  intended  to  rely.  The  cases  cited  in  Earle's 
Rules,  pages  96  and  97,  seem  to  be  to  the  effect,  that  under 
the  English  Statute,  and  R.  G.,  H.  T.,4  Wm.  4,  r.  2,  of  which 
the  Act  of  Assembly,  Consol.  Statutes,  cap.  37,  sec.  90, 
is  in  this  respect  a  copy,  that  only  one  ground  need  l^e  speci- 
fied ;  and  looking  at  the  cases  and  the  Act,  I  am  of  that  opinion. 

As  to  the  constitutional  question  which  was  raised  in  this 
case — that  is,  that  the  Parliament  of  Canada  had  no  power  to 
pass  section  43  of  32  &  33  Vic.  cap.  20, — it  seems  to  me  beyond 
doubt,  that  inasmuch  as  the  Parliament  of  Canada  has  the 
power  to  legislate  in  relation  to  criminal  law,  including  the 
procedure  in  criminal  matters,  it  has  the  right  to  create  a 
tribunal  for  the  trial  of  offences  against  the  person,  surrounded 
by  any  restrictions  it  may  choose  to  make.    If,  as  was  con- 
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tended,  the  civil  rights  of  the  plaintiflF  have  been  affected  by        18^6. 
the  decision  and  certificate  which  the  Magistrate  gave,  yet,  if      Wilson 
the  party  complaining  consented  to  the  jurisdiction,  and  asked      codyre 
the  Magistrate  to  proceed  summarily,  he  cannot  very  well  say 
now  that  the  Act  is  unconstitutional. 

Then,  there  is  the  further  ground,  that  the  plea  does  not 
allege  that  the  plaintiff  asked  the  Magistrate  to  proceed  sum- 
marily. The  plea  is  similar  to  that  in  Tunnicliffe  v.  Tedd  (1), 
cited  in  BuUen  &  Leake  at  page  798.  The  statute  9  Geo.  4,  cap. 
31,  sec.  27,  under  which  the  proceeding  in  that  case  was  taken, 
is  not  identical  with  sec.  43,  cap.  20  of  32  &  33  Vic,  because 
the  Imperial  Statute  does  not  contain  the  words, "  praying  him 
to  proceed  summarily  on  the  complaint ;"  but  in  principle,  as 
regards  the  plea  in  that  case,  I  think  there  is  no  difference 
between  that  and  this  case.  In  Tunnicliffe  v.  Tedd,  the  plea 
says  that  "  they,  the  said  Justices,  &c.,  did  then  according  to 
the  said  statute,  forthwith  make  a  certificate  under  their  hands, 
stating  the  fact  and  the  said  ground  of  such  dismissal,  and  did 
then  deliver  the  said  certificate  to  the  defendant,  &c."  Here> 
the  plea  is  that  "  the  plaintiff  went  before  David  Tapley, 
Esquire,  &c.,  and  made  information  before  the  said  David 
Tapley,  &c.,  under  the  provisions  of  the  43rd  section  of  an  Act 
of  the  Parliament  of  Canada,  passed  in  the  32nd  and  33rd 
year  of  the  reign  of  Victoria,  cap.  20,  &c."  In  one  case  the 
pleader  says,  "  according  to  the  said  statute,"  and  in  the  other 
he  says, "  under  the  provisions  of  the  43rd  section,  &c.,"  and 
this  includes,  I  think,  the  words  of  that  section,  "  praying  him 
to  proceed  summarily  on  the  complaint."  The  point  raised  by 
the  demurrer  in  this  particular,  is,  whether  it  appears  suffi- 
ciently by  the  plea  that  the  complainant  requested  the  Magis- 
trate at  the  time  the  complaint  was  made,  to  proceed  summarily; 
and  I  think  it  does. 

In  my  opinion  there  must  be  judgment  for  the  defendants 
on  demuixer. 

KiNQ,  J.,  was  also  of  opinion  that  the  plea  was  insufficient. 

Judgment  for  plaintiff  on  demurrer. 

'  0)  s  c.  a  66S.  '. 
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Saint  John  Assessment  Acts — Foreign  corporeUion  having  agency  in 
Saint  John —  Whether  shareholder  Uierein  liable  to  assesement  as 
stich — ExeciUion/or  taxes — Inclusion  of  more  than  OTie  years 
taxes — Reptevm — Nominal  damages. 

The  owner  of  shareB  in  a  fore^  corporation  doing  bosineBS  in  the  City  of  Saint 
John,  is  not  liable  to  aaaeBsment  in  the  Oitv  in  respect  to  sncfa  shares,  either 
under  "  The  Saint  John  City  Assessment  Act  of  1859,"  and  the  Act  31  Vic. 
cap.  36,  or  under  "  The  Saint  John  City  Assessment  Act  of  1882." 

Where  a  foreign  company  is  liaUe  to  be  assessed  because  it  carries  on  business 
in  Saint  John,  a  stockholder  in  such  company  is  exempt  from  taxation  in 
respect  of  his  stock  therein. 

The  words  **  Incorporated  Companies  outside  the  limits  of  the  Province  **  in 
Schedule  (A)  of  the  Assessment  Act  of  1882,  mean  such  companies  not  doing 
business  in  Saint  John,  and  therefore  not  liable  to  be  assessed  nnder  sec- 
tion 30. 

Quaere — Whether  an  execution  for  non-payment  of  taxes  can  include  more  than 
one  year's  taxes. 

Where  goods  are  illegally  seized  under  an  execution,  but  are  not  taken  oat  of 
the  actual  possession  of  the  owner,  he  can  only  recover  nominal  damages  in 
an  action  ox  replevin  for  them. 

This  was  an  actdon  of  replevin  for  a  quantity  of  goods  of  the 
plaintiff,  seized  under  an  execution  issued  against  him  as  ex- 
ecutor of  the  will  of  William  McLeod,  deceased,  by  the  Receiver 
of  Taxes  for  the  City  of  St.  John  in  November,  1883,  for  non- 
payment of  taxes  for  the  years  1879,  1880,  1881  and  1882. 
The  assessment  was  made  in  respect  of  certain  shares  of  stock 
in  the  Bank  of  British  North  America,  belon^ng  to  the  estate 
of  the  deceased.  The  bank  is  a  foreign  corporation  with  its 
head  office  in  England,  but  also  having  an  agency  and  doing 
business  in  the  city  of  St  John.  At  the  trial  which  took 
place  before  His  Honor  Mr.  Justice  King,  at  the  St.  John  Cir- 
cuit in  November,  1884,  there  was  a  verdict  for  the  plaintiff, 
and  damages  assessed  at  $300. 

June  13,  1885.  Barker,  Q.  0.,  now  argued  in  support  of 
motion  for  a  new  trial,  and 

WeldoUy  Q,  C,  contra. 

The  Acts  cited  by  the  counsel  on  the  argument  will  be  found 
fully  referred  to  in  the  judgment. 

Cur,  adv.  vult 
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The  judgment  of  the  Court*  was  now  delivered  by  1B86. 

McLeod 

Allen,  C.  J.    This  was  an  action  of  replevin  for  several     „    ^• 

*  Sandall. 

carriages  and  sleighs  belonging  to  the  plaintiff,  seized  under  an 

execution  issued  against  him  in  November,  1883,  for  non-pay- 
ment of  taxes  for  the  years  1879,  1880,  1881  and  1882.- 

The  first  three  years'  assessments  were  made  under  "  The  St 
John  City  Assessment  Act  of  1859"  (22  Vic.  cap.  37),  as 
amended  by  31  Vic.  cap.  36  ;  and  the  last  year's  under  the  45 
Vic.  cap.  59.     (The  St.  John  City  Assessment  Act  of  1882). 

The  12th  section  of  the  Act  22  Vic.  cap.  37,  directed  that  all 
rates  levied  or  imposed  upon  the  city  of  St.  John  should  be  luised 
by  an  equal  rate  upon  the  value  of  the  real  estate  situate  in 
the  district  to  be  taxed,  and  upon  the  personal  estate  of  the 
inhabitants,  wherever  the  same  might  be ;  and  the  18th  section 
declared  that  the  term  "  personal  estate "  should  be  deemed 
*'  to  signify  all  goods,  chattpls,  moneys,  *  *  *  and  all  public 
stocks  and  securities,  and  any  share  or  interest  therein,  not 
being  stock  in  any  joint-stock  company  or  corporation  within 
this  Province." 

The  14th  section  provided  for  the  assessment  of  companies 
incorporated  in  the  Province ;  and  the  15  th  section,  for  foreign 
companies  or  corporations  carrying  on  business  in  St.  John. 

That  act  was  amended  by  31  Vic  cap.  36,  the  4th  section  of 
which  was  substituted  for  the  15th  section  of  the  22  Vic  cap. 
37,  and  enacted  that  the  agent  or  manager  of  any  joint  stock 
company  or  corporation  established  abroad,  or  out  of  the  limits 
of  this  Province,  who  should  carry  on  business  within  the  city 
of  St.  John,  should  be  rated  and  assessed  in  like  manner  as 
any  inhabitant  upon  the  amount  of  income  received  by  him 
for  the  same  &s  such  agent ;  and  that  he  should,  on  request  of 
the  &sse&sors,  furnish  them  with  a  true  statement,  under  oath, 
of  the  whole  amount  of  income  received  for  the  company  in 
the  city  of  St.  John  during  the  fiscal  year  preceding  the  an- 
nual assessment;  and  in  case  of  his  neglect  to  furnish  such 
statement  within  ten  days,  the  assessors  might  rate  and  assess 
such  agent  according  to  the  best  of  their  judgment  And  it 
declared,  that  for  the  purposes  of  the  assessment,  the  agent  or 

*  Tock,  J.f  b»vlng  been  ooonsel  in  the  cause  while  at  the  bar,  took  no  part 
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1886.  manager  should  be  deemed  the  owner  of  the  income  of  the 
McLeod  company,  and  should  be  dealt  with  accordingly. 
Sandall.  ^^^  ^^^^  section  of  this  Act,  which  was  substituted  for  the 
sixteenth  section  of  the  Assessment  Act  of  1859,  enacted  that 
"  no  stockholder  of  any  joint  stock  company  or  corporation 
liable  to  be  rated,  shall  be  assessed  in  respect  of  any  property 
in  or  income  derived  from  such  company  or  corporation,  as  a 
stockholder  therein." 

The  several  assessment  Acts  relating  to  the  city  of  St.  John 
were  repealed  by  the  45  Vic.  cap.  59,  (passed  in  April,  1882), 
the  30th  section  of  which  provides  for  the  assessment  upon 
joint  stock  companies  or  corporations  established  out  of  the 
limits  of  the  Province,  but  carrying  on  business  in  Sl  John, 
by  assessing  the  agent,  or  manager,  as  directed  in  the  4«th  sec- 
tion of  the  31  Vic.  cap.  3G ;  but  provides  a  different  mode  of 
assessment,  by  directing  the  gross  income  of  the  company, 
after  making  certain  deductions,  to  be  capitalized  for  assess- 
ment as  the  personal  estate  of  the  agent  or  manager  of  the 
company. 

This  change  in  the  law  was  evidently  made  in  consequence 
of  the  decision  of  the  Privy  Council  in  Lawless  v.  Stdlivan  (1), 
that  the  word  "income"  in  the  Act  31  Vic.  cap.  3(),  sec  4, 
meant  the  balance  of  gain  over  loss  made  in  the  fiscal  year ; 
and  that  where  no  such  gain  had  been  made,  there  was  no 
income  capable  of  being  assessed.  The  legality,  of  the  assess- 
ments for  the  years  1879,  1880  and  1881  must  depend  upon 
the  Act  22  Vic.  cap.  37,  sees.  12  and  18,  and  the  substituted 
sees.  4  and  5  in  the  Act  31  Vic.  cap.  3G.  Whether,  under  section 
18,  the  plaintiff  would  be  liable  to  be  assessed  upon  his  shares 
in  the  bank,  as  personal  property,  must  depend  upon  th$  con- 
struction of  the  concluding  words  of  the  section,  "  not  being 
stock  in  any  joint  stock  company  or  corporation  within  this 
province." 

If  those  words  were  to  receive  their  ordinary  grammatical 
construction,  and  are  not  controlled  by  any  other  part  of  the 
Act,  we  should  say  that  they  meant  joint  stock  companies  incor- 
porated in  the  province ;  and  that,  consequently,  the  plaintiff 
would  be  liable  to  be  assessed  upon  his  stock  in  the  Bank  of 

(1)  6  App.  Cas.  87S, 
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British  North  America,  as  personal  property.     But  such  a  con-        ^886. 
struction,  would  be  directly  in  conflict  with  the  5th  sec.  o^  31      McLeod 
Vic.  cap.  36,  (substituted  for  the  16th  sec.  of  22  Vic,  cap,  37),     sandall. 
which  declares  that  "  no  stockholder  of  any  joint  stock  com- 
pany or  corporation  liable  to  be  rated,  shall  be  assessed  in 
respect  of  any  property  in  or  income  derived  from  such  com- 
pany or  corporation,  as  a  stockholder  therein." 

Now,  it  is  beyond  doubt  that  the  Bank  of  British  North 
America  was  a  corporation  "  liable  to  be  rated  "  under  the  4th 
section  of  the  Act,  during  each  of  those  three  years  in  which 
the  plaintiff  has  been  assessed  as  a  stockholder  therein ;  and 
consequently,  he  ought  to  be  exempt  fmm  taxation  in  respect 
to  such  stock  by  the  express  words  of  section  5,  if  they  are  to 
have  their  ordinary  signification.  It  is  a  general  rule  in  con- 
.struing  statutes,  to  give  effect,  if  possible,  to  every  part  of 
them ;  and  a  construction  which  would  leave  part  of  an  Act 
without  any  effect,  would  generally  be  erroneous.  In  River 
Wear  Commisaionera  v,  Adamson {i),Lovd  Blackburn  said :  "  It 
is  not  disputed  that  what  Lord  Wensleydale  used  to  call  the  gold- 
en rule  is  right,  viz.,  that  we  are  to  take  the  whole  statute 
together,  and  construe  it  all  together,  giving  the  words  their 
ordinary  signification,  unless  when  so  applied  they  produce  an 
inconsistency,  or  an  absurdity  or  inconvenience  so  great  as  to 
convince  the  Court  that  the  intention  could  not  have  been  to 
use  them  in  their  ordinary  signification,  and  to  justify  the 
Court  in  putting  on  them  some  other  signification,  which, 
though  less  proper,  is  one  which  the  Court  thinks  the  words 
will  bear." 

Applying  that  rule  to  the  present  case,  and  in  order  to  pre- 
vent the  inconsistency  which  would  result  from  construing  the 
concluding  words  of  the  18th  section  of  the  22  Vic.  cap.  37,  as 
being  limited  to  companies  incorporated  in  this  Province,  and 
to  prevent  the  confiict  which  such  a  construction  would  pro- 
duce between  that  and  other  sections  of  the  Act,  as  amended 
by  the  31  Vic,  we  think  the  Court  would  be  justified  in  con- 
struing the  words  "corporation  within  this  Province,"  to  mean 
a  corporation  doing  business  in  this  Province,  though  incor- 

(1)  2  App.  Ciw.  704. 
VoL  ZXVI  N.  a  Report*.  S4 
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^S^«        porated  ekewhere.    In  no  other  way  that  we  can  see,  can  effect 
McLeod      be  pven  to  the  clear  and  unambiguous  language  of  the  5th 

Sandall.  ^^'  ^^  ^^^  ^^^^  ^^^'  ^P-  ^^'  -^^^  ^^^>  ^®  think  must  have 
been  the  intention  of  the  Legislature  in  exempting  stockholders 
in  such  corporations  from  taxation  on  their  stock ;  viz.,  that 
where  the  company  itself  was  assessed  because  it  carried  on 
business  in  St.  John,  a  stockholder  in  the  company  should  not 
also  be  assessed  in  respect  of  his  stock  therein. 

For  these  reasons,  we  think  the  plaintiff  was  not  liable  to  be 
assessed  for  the  years  1879, 1880  and  1881. 

The  assessment  for  the  year  1882  depends  upon  the  Act  45 
Yic.  cap.  59,  the  26th  Section  of  which  declares  that  personal 
estate  for  the  purpose  of  taxation  shall  include,  (inter  alia) 
public  stocks,  wherever  the  same  may  be.  The  30th  section, 
so  far  as  relates  to  the  questions  in  this  case  contains  substan- 
tially the  same  provision  for  assessing  the  manager  of  the 
company,  as  was  contained  in  the  4th  sec.  of  the  Act  31  Vic 
cap.  36;  and  the  29th  section  declares  in  about  the  same 
language  as  the  5th  sec.  of  the  31  Vic,  that  no  stockholder  in 
any  such  company,  i.  e.,  a  foreign  company  liable  to  be  rated 
under  the  Act,  shall  be  assessed  in  respect  of  his  stock  in  such 
company. 

The  words  in  this  Act,  on  which  the  plaintiff's  liability  to 
assessment  depends,  will  be  found  in  the  20th  and  21st  sec- 
tions, and  in  the  statement  in  the  schedule  (A).  The  20th 
section  directs  the  assessors  to  give  public  notice  on  or  before 
the  1st  April  in  each  year,  to  all  persons  liable  to  be  rated,  to 
furnish  statements  of  their  property  and  incomes;  and  the 
21st  section  declares  that  it  shall  be  the  duty  of  every  such 
person  to  give  the  information  required,  under  oath,  according 
to  a  form  in  the  schedule  (A). 

This  form,  under  the  head  "  Personal  Estate,"  is  as  follows : — 

*'  Shares  in  all  incorporated  companies  outside  the  limits  of 
the  Province  of  New  Brunswick.  This  class  of  property  has 
not  been  decreased  by  the  temporary  transfer  of  any  shares; 
but  is  the  full  return  of  all  shares  (including  those  pledged  as 
collateral)  owned  or  held  by  me,  at  the  fair  value  of  the  same 
on  the  first  day  of  April.    $ -." 
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The  material  words  are,  "  Shares  in  all  incorporated  com-  *^7. 
panics  outside  the  limits  of  the  Province."  Taken  by  them-  MoLbod 
selves,  and  construed  literally,  these  words  would  certainly  Sakdall. 
include  shares  in  the  Bank  of  British  North  America,  and 
render  the  plaintiff  liable  to  be  assessed  on  his  shares  in  the 
bank,  as  part  of  his  personal  estate ;  but,  reading  them  in  con- 
nection with  the  29th  section,  and  in  order  to  give  effect  to  its 
clear  and  positive  language,  we  think  they  should  be  construed 
to  mean  companies  incorporated  outside  of  the  Province, 
which  did  not  carry  on  business  in  St.  John ;  and,  consequently, 
were  not  liable  to  be  assessed  under  section  30.  Where  a 
foreign  corporation  carries  on  business  in  St.  John  it  is  liable 
to  be  assessed  under  section  30,  but  its  stockholders  are  exempt 
from  assessment  on  their  stock,  under  the  29th  section ;  whereas, 
in  the  case  of  a  foreign  corporation  which  does  not  carry  on 
business  in  St.  John,  its  shareholders  there,  (and,  no  doubt, 
there  may  be  many  such),  are  liable  to  be  assessed  upon 
the  income  derived  from  such  stock;  and  thus,  substantial 
justice  is  done  in  both  cases.  We  therefore  think  the  plain- 
tiff was  not  liable  to  be  assessed  upon  his  stock  in  the  year 
1882. 

A  question  was  raised  at  the  trial,  whether  one  execution 
could  issue  for  the  four  years'  taxes.  It  is  unnecessary  to 
decide  this  question  now;  but  we  think  it  is  very  doubtful 
whether  such  an  execution  can  be  legally  issued.  Each  year's 
default  Ls  a  separate  adjudication  or  judgment,  and  should,  we 
think,  be  enforced  by  a  separate  execution.  In  this  case,  the 
execution  directs  the  officer  to  levy  $993.10,  which,  it  states, 
had  been  assessed  upon  the  plaintiff  under  the  St.  John  City 
Assessment  Act  of  1882 ;  whereas,  in  fact,  only  about  one 
quarter  of  that  sum,  for  one  year,  was  assessed  under  the  Act 
of  1882,  the  remainder  having  been  assessed  against  him 
during  the  three  preceding  years  under  the  Assessment  Act  of 
1859.  We  could,  if  necessary,  point  out  several  reasons  why  we 
think  such  an  execution  ought  not  to  be  issued. 

Though  we  think  the  seizure  of  the  plaintiff's  property  was 
illegal,  it  was  only  made  pro  forma,  the  property  not  having 
been  taken  out  of  his  possession  ;  therefore  he  was  not  entitled 
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^^^'        to  recover  more  than  nominal  damages ;  and  unless  he  agrees 
McIiBOD      to  reduce  the  verdictthere  ought  to  be  a  new  trial. 


V, 

Sandall. 


New  trial,  urdesa  plaiTitiff  consents  to  reduce 
verdict  to  nomirud  damages. 


18S7.        IN  THE  MATTER  OF  THE  WESTMORLAND   ELECTION. 


Novembers.  EMMERSON,  Pbtitioner,  v.  WOOD,  Respondent. 

Dominion  Controverted  Elections  Act — Time  allowed  for  commencement 
of  trial  of  election  petition — Computation  of- — WJien  time  occu- 
pied by  aeseion  of  Parliament  excluded — Enlargement  of  time — 
Right  of  appeal  from  Judgt^e  order — Entitling  of  (iffldavits. 

The  Sapreme  Ooart  has  appeUate  jarisdiction  over  orders  made  by  Election 
Court  Judges  under  '*The  Dominion  Controverted  Elections  Act. 

Affidavits  to  be  used  on  an  application  to  set  aside  an  order  made  by  an 
Election  Court  Judge,  may  be  read  if  sworn  before  a  Commissioner  for  taking 
affidavits  in  this  court,  though  entitled  "In  the  Election  Court."  Such 
entitling  is  an  irregularity  only,  and  may  be  treated  as  surplusage. 

Sec.  82  of  The  Dominion  Controverted  Elections  Act,  enacts :  "  The  trial  of 
every  election  petition  shall  be  commenced  within  six  months  from  the  time 
when  such  petition  has  been  presented,  and  shall  be  proceeded  with  from 
day  to  day  until  such  trial  is  over ;  but  if  at  any  time  it  appears  to  the  Court 
or  a  Judge  that  the  respondent's  presence  at  the  trial  is  necessary,  such  trial 
shidl  not  be  commenced  during  any  session  of  Parliament ;  and  in  the  com- 
putation of  any  time  or  delay  allowed  for  any  step  or  proceeding  in  respect 
of  any  such  trial,  or  for  the  commencement  thereof  as  aforesaid,  the  time 
occupied  by  such  session  of  Parliament  shall  not  be  included." 

Sec.  33  enacts  :  "  The  Court  or  a  Judge  may,  notwithstanding  anything  in 
the  next  preceding  9ection,  from  time  to  time  enlarge  the  time  for  the  com- 
mencement of  the  trial,  if,  on  application  for  that  purpose  supported  by 
affidavit,  it  appears  to  such  Court  or  Judge  that  the  reqmrementa  of  justice 
render  such  enlargement  necessary.*' 

Held  (1)  That  in  the  computation  of  time  allowed  for  the  commencement  of 
the  trial,  the  time  occupied  by  a  session  of  Parliament  will  not  be  exclude 
unless  it  appears  that  such  session  interferes  with  the  necessary  presence  of 
respondent  at  the  trial. 

(2)  The  power  ffiven  to  a  Judge  by  sec.  33,  to  enlai]ge  the  time  for  the  com- 
mencement of  a  trial,  can  only  oe  exercised  on  a  distinct  application  for  that 
purpose  supported  by  affidavit.  The  fixing  of  the  time  of  trial  for  a  day  after 
the  expiration  of  the  six  months,  under  a  misapprehension  by  the  Judge  as  to 
the  construction  of  sec.  32  relative  to  the  allowance  of  the  time  occupied  by 
the  session  of  Parliament,  is  not  an  enlargement  of  the  time  for  commencing 
the  trial  under  sec.  33— no  time  having  been  previously  fixed  for  the  trial, 
and  no  application  made  to  enlarge  the  time.     (Kino,  J.,  dissenting), 

(3)  If  an  order  fixing  the  trial  for  a  day  after  the  expiration  of  six  months  from 
the  presentation  of  the  petition  is  illegally  made,  the  Court  will  not  enlarge 
the  time  for  trial  under  sec.  64 — the  power  to  proceed  on  the  petition  having 
ceased  at  the  expiration  of  the  six  months. 

On  the  second  Saturday  of  Michaelmas  Term,  1887,  Poioell, 
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on  behalf  of  the  respondent,  moved  for  a  rule  nisiio  rescind  an        ^^^7. 
order  made  by  Mr.  Justice  Fraser,(tbe  Judge  assigned  to  hold  the    Emmshson 
Election  Court  for  the  County  of  Westmorland),  fixing  the  time       Wood. 
for  the  trial  of  the  election  petition  filed  by  the  petitioner 
against  the  respondent  under  *'The  Dominion  Controverted 
Elections  Act,"  (Rev.  Statutes  of  Canada,  cap.  9),  and  to  stay 
all  further  proceedings  on  the  petition,  and  to  remove  it  from 
the  files  of  the  Court,  on  the  ground  that  the  day  fixed  for 
trial  not  being  within  six  months  from  the  time  of  the  presen- 
tation of  the  petition,  the  Judge  had  no  jurisdiction  to  make 
the  order. 

It  appeared  from  the  afiidavits  that  the  petition  was  pre- 
sented on  the  5th  April,  18S7,  and  was  served  on  the  respon- 
dent within  five  days  thereafter.  In  July  following,  the 
petitioner  applied  to  the  Judge  assigned  to  hold  the  Election 
Court  for  the  County  of  Westmorland,  to  appoint  a  day  for  the 
trial.  The  application  was  heard  on  the  9th  August,  the 
petitioner's  solicitor  asking  that  the  20th  September  should  be 
appointed  for  the  trial,  and  the  respondent  s  solicitor  objecting 
to  any  order  being  made,  and  stating  that  he  would  appeal  if 
an  order  for  trial  was  made.  The  Judge  assented  to  appoint  h 
the  20th  September,  in  case  he  made  any  order,  but  took  time 
to  consider  the  respondents  objections,  and  on  the  ]3th  August 
overruled  the  objections,  but  did  not  name  any  day  for  the 
trial,  in  order  to  give  the  respondent  an  opportunity  of  appeal- 
ing against  his  decision  to  this  Court  at  Michaelmas  Term.  In 
consequence  of  this,  the  petitioner's  solicitor  again  applied  to 
the  Judge  on  the  16th  August,  and  urged  him  to  appoint  the 
20th  September  as  the  day  of  trial,  in  order  to  avoid  any 
question  that  might  arise  under  section  32  of  the  Controvei-ted 
Elections  Act  respecting  the  computation  of  the  six  months, 
which,  the  affidavit  states,  the  Judge  consented  to  do  on  the 
petitioner'^  solicitor  undertaking  to  consent  to  an  adjournment 
of  the  trial  in  case  the  respondent  required  it.  No  order  for 
the  trial  was,  however,  made  at  that  time ;  and  on  the  20th 
August,  when  an  application  was  made  to  the  Judge  to  sign  an 
order  appointing  the  20th  September  for  the  trial  he  objected 
to  do  so,  stating  that  under  the  32nd  section  of  the  Act,  he 
considered  that  the  time  occupied  by  the  last  session  of  Parlia- 
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^^7.  ment  was  not  included  in  the  computation  of  the  six  months 
Emmibsok  prescribed  for  the  commencement  of  the  trial;  and,  conse- 
WooD.  quently,  that  the  time  would  not  expire  till  December  next 
He  then,  after  hearing  the  solicitors  for  both  parties — the 
petitioner's  solicitor  urging  him  to  appoint  as  early  a  day  as 
possible  for  the  trial,  and  the  respondent's  solicitor  requesting 
an  appointment  for  the  6th  December — made  an  order  appoint- 
ing the  8th  November  as  the  time  for  the  trial.* 

The  affidavits  on  which  the  application  was  made  and  the 
rule  nisi  taken  out,  were  entitled  "  In  the  Election  Court,"  and 
the  affidavits  were  sworn  befoi*e  a  commissioner  for  taking 
affidavits  to  be  read  in  the  Supreme  Court 

A  rule  nisi  having  been  granted,  returnable  on  the  third 
Saturday  of  Term, 

October  28,  1887.  George  F,  Gregory  and  Chandler  now 
showed  cause.  Apart  from  tiie  answer  to  the  rule  to  be  made 
upon  the  merits,  there  are  several  preliminary  grounds  upon 
which  the  petitioner  is  entitled  to  have  the  rule  discharged. 
1st.  The  rule  and  affidavits  are  entitled  "  In  the  Election  Court," 
and  not  "  In  the  Supreme  Court,"  as  they  should  have  been. 
The  application  is  made  to  this  Court  sitting  here  as  The  Supreme 
Court  en  banc,  and  not  to  The  Election  Court  2nd.  There  is 
no  appeal  to  this  Court  from  an  order  of  a  Judge  of  the  Elec- 
tion Court  The  learned  Judge  had  jurisdiction  to  make  it 
having  the  proper  materials  before  him.  Any  application  to 
vary  or  rescind  the  order  must  be  to  the  Judge  himself,  or  to  the 
Supreme  Court  of  Canada.  It  is  submitted,  however,  that  the 
proper  course  would  be,  to  take  the  objection  at  the  trial. 
3rd.  The  order  was  made,  and  the  time  fixed,  without  objection 
on  the  part  of  the  respondent,  and  it  is  too  late  to  raise  the 
objection  now. 

As  to  the  merits :  The  question  turns  upon  the  proper  con- 
struction of  sections  32  and  33  of  The  Dominion  Controverted 
Elections  Act  Re  Kingston  Election  (1),  and  Re  Kingston 
Election  case  (2),  referred  to  on  obtaining  the  rule,  were  decided 
under  the  Acts  of  1874  and  1875.  These  cases  are  not  an 
authority  for  the  respondent,  because  section  33  of  cap.  9  of 

(1)(0U.C.,Q.  ai88.  (2)80U.C.,O.P.88». 
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the  Rev.  Statutes  is  difierent,  having  the  words  "  computation  ^^7' 
of  any  time  or  delay,"  instead  of  "  computation  of  any  delay/'  Emmerson 
as  in  the  previous  Acts.  These  words  have  a  wider  meaning.  wood. 
Unless  the  Court  holds  that  the  six  months  shall  be  computed 
exclusive  of  the  time  occupied  by  the  session  of  Parliament, 
the  Court  will  ignore  altogether  the  clause  in  section  33,  which 
declares  that  "  in  the  computation  of  any  time  or  delay  allowed 
for  any  step  or  proceedings  in  respect  of  any  such  trial,  or  for 
the  commencement  thereof  as  aforesaid,  the  time  occupied  by 
such  session  of  Parliament  shall  not  be  included."  Giving  to 
this  clause  its  fair  meaning,  it  is  the  same  as  if  it  read,  in  the 
computation  of  the  six  months  allowed  for  commencing  the 
trial,  the  time  occupied  by  the  session  of  Parliament  shall  not 
be  included.  It  must  be  presumed  that  the  Legislature  altered 
the  language  of  the  previous  statute,  for  some  purpose.  And 
if  the  contention  on  the  other  side  prevails,  the  effect  would  be 
to  treat  the  word  •*  time  "  in  section  33  as  having  no  meaning. 
The  matter  would  not  be  debateable  except  for  the  remarks  of 
Wilson,  C.  J.,  in  Kingston  Election  case  (1).  These  remarks, 
however,  were  mere  obiter  dicta.  But  it  may  well  be  assumed 
that  Mr.  Justice  Fraser  was  of  opinion  that  the  resix)ndent's 
presence  at  the  trial  was  necessary.  He  was  exercising  a 
judicial  discretion,  and  the  Court  will  not  enquire  into  it. 
Again,  by  sub-section  2  of  section  33,  it  is  provided  that  no 
trial  of  any  election  petition  shall  ba  commenced  or  proceeded 
with  during  any  term  of  the  Court  of  which  the  Judge  who 
was  to  tiy  the  same  is  a  member,  and  at  which  such  Judge  is 
by  law  bound  to  sit.  Therefore  the  Terms  of  this  Court  must 
be  taken  out  of  the  time  of  computation.  There  was  also  an 
actual  enlargement  of  time  under  section  33.  It  is  true  the 
enlargement  was  not  asked  for  in  so  many  words  under  that 
section,  but  that  is  the  effect  of  the  order  which  the  learned 
Judge  made.  This  enlargement  was  actually  made  at  the  re- 
spondent's request,  and  he  cannot  now  take  objection  to  it. 
No  one  should  be  allowed  to  set  up  contradictory  positions. 

If  it  is  necessary  to  enlarge  the  time,  the  Court  can  now  do 
it  under  section  2,  sub-section  ( j),  and  section  64,  the  former  of 
which  gives  to  this  Court  the  same  powers  with  reference  to 

0)  80  U.  C,  a  p.  896. 
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^887.  an  election  petition  and  the  proceedings  thereon,  as  if  such 
Emmekron  petition  were  an  ordinary  cause  within  its  jurisdiction;  and 
Wood.  ^^^  latter  of  which  provides  that  the  Court  or  a  Judge  may 
extend  from  time  to  time  the  period  limited  for  taking  any  pro- 
ceedings. As  to  the  meaning  of  the  words  **f  rom  time  to  time,"  see 
Bi^an  V.  Arthur  (1).  See  also,  as  to  power  of  Court  to  extend 
time.  International  Financial  Society  v.  City  of  Moscow  Gas 
Company  (2) ;  Taylor's  case  (3) ;  Collins  v.  The  Vestry  of 
Paddington  (4) ;  Wildman  v.  Lade  (5) ;  Rob.  and  Josephs' 
Law  and  Equity  Digest. 

J,  A,  VanWart,  Powell^  and  C,  A,  Palmer ^  in  support  of  the 
rule.  The  authorities  cited  on  the  other  side  for  the  purpose 
of  showing  that  the  Court  has  power  now  to  extend  the  time, 
were  decided  either  under  orders  made  under  the  Judicature 
Act,  or  a  similar  statute  in  Ontario,  which  expressly  gave  such 
power  to  the  Court.  But  the  powers  of  the  Court  are  limited 
in  the  present  case  by  the  statute,  and  it  can  only  exercise  such 
powers  as  are  conferred  upon  it  by  the  Act.  See  Whistler  v. 
Hancock  (ft),  which  was  followed  in  the  Exchequer  Division  in 
Wallis  v.  Hepburn  referred  to  in  3  Q.  B.  D.  84.  The  setting 
down  of  the  case  for  trial  by  Mr.  Justice  Eraser  cannot  be 
treated  as  an  enlargement  of  the  time.  The  application  for 
such  an  enlargement  must  have  been  made  specially  on  affi- 
davits. As  to  the  exclusion  of  the  time  occupied  by  the  session 
of  Parliament,  section  32  when  read  as  a  whole,  clearly  provides 
that  such  time  shall  be  excluded  from  the  six  months,  only 
when  it  appears  to  the  Court  or  Judge  that  the  respondents 
presence  is  necessary.  This  must  be  made  to  appear  by  affi- 
davit or  other  evidence ;  and  in  the  present  case  this  was  not 
shown.  See  Re  Addington  Election  (7),  and  Re  Kingston 
Election,  and  Re  Kingston  Election  case,  already  referred  to. 
The  use  of  the  words  "  time  or  delay  "  in  the  present  Act  does 
not  Bj^ect  the  decision  in  those  cases.  "  Delay  "  refers  to  cases 
where  the  Court  or  Judge  has  seen  fit  to  enlarge  the  time  for 
the  purposes  of  justice;  and  "time"  means  the  time  fixed  by 
statute.  This  is  a  quasi  criminal  proceeding,  the  result  of 
which  may  be  to  submit  the  respondent  to  disqualification; 

(1)  11  A.  &  E.  108.  (4)  5  a  B.  D.  308.  (6)  8  O.  B.  D.  8S. 

(?)  7  Ch.  D.  241.  (5)  4  DeQ.  &  J.  401.  <7)  89  U.  C,  Q.  B.  I8L 

(3)  8  Ch.  D.  643. 
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and  in  criminal  matters  the  provisions  of  the  statute  must  be        ^^87. 

strictly  followed,  and  cannot  be  waived.     The  Court  has  no    Emmebsok 

power  now  to  enlarge  the  time,  because,  even  if  under  other       Wood. 

circumstances  it  might  do  so,  it  is  too  late,  for  the  six  .ynonths 

have  expired.     It  is  a  well  established  principle,  that  where 

power  is  given  to  extend  the  time  within  which  an  act  may  be 

done,  the  application  for  the  extension  must  be  made  within 

the  original  time  fixed  for  doing  the  act.     In  sections  41  and  ' 

42  of  cap.  135  of  Rev.  Statutes  of  Canada  (the  Supreme  and 

Exchequer  Act),  the  Legislature  has  given  a  power  to  enlarge 

the  time  of  appeal  in  certain  cases,  in  language  similar  to  that 

used  in  this  Act,  and  expressly  declares  that  the  meaning  of 

the  words  is,  that  the  application  for  such  enlargement  must  be 

made  within  the  time  fixed  for  appeal.      See  Park  Iron  Gate 

Co,  V.  Coates  (1);  Beg.  v.  Bertrand(2);  MacAllister  v.  The 

Bishop  of  Bochester  (3) ;  Bogers  v.    Wallace  (4) ;   Maude  v. 

Lowley  (5) ;  King  v.  Davenport  (6). 

It  is  also  submitted  that  there  is  nothing  in  the  preliminary 
objections.  The  affidavits  are  properly  entitled.  The  Election 
Court  means  the  Supreme  Court,  or  any  Judge  thereof :  see 
section  2.  Besides,  as  the  affidavits  are  sworn  before  a  com- 
missioner of  this  Court,  the  entitling  may  be  treated  as 
surplusage. 

Cur.  adv.  vult 
The  following  judgments  were  now  delivered: — 

Allen,  C.  J.  A  preliminary  objection  was  taken  in  shewing 
cause  against  the  rule  nisi  granted  in  this  case,  viz. :  that  the 
rule,  and  the  affidavit  on  which  it  was  obtained,  were  entitled 
"  In  the  Election  Court,"  instead  of  this  Court,  which  by  the 
second  section  of  "  The  Dominion  Controverted  Elections  Act " 
was  the  Court  for  the  trial  of  election  petitions. 

I  do  not  think  this  objection  ought  to  prevail.  The  ninth 
section  of  the  Act  declares  that  '*  The  petition  may  be  in  any 
prescribed  form;"  and  the  expression  "prescribed"  means 
prescribed  by  the  Act,  or  by  the  Rules  of  Court  made  under  it 
See  section  2  (h). 

)  L.  R.  6  a  p.  »4.  mSC.  p.  D.  IM.  <6)  L.  R.  0  C.  P.  106w 
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^S87.  In  the  Rules  of  Court  made  under  the  authority  of  the  Act, 

Emmkbsok  the  form  of  petition  given  is  headed  "  In  the  Election  Court  ;*' 
Wood.  ^^^  ^^^^  form  has  been  followed  by  the  petitioner  in  this 
case. 

As  to  the  affidavit :  it  appears  to  have  been  sworn  before  a 
commissioner  for  taking  affidavits  to  be  read  in  this  Court,  and 
that  is  sufficient  even  if  it  were  not  entitled  at  all ;  and  the  en- 
titling it  "  In  the  Election  Court "  may  be  treated  as  surplus- 
age. Chit.  Arch.  (12th  ed.)  1612.  That  practice  has  been 
acted  on  in  this  Court  In  fact,  the  affidavit  was  read  and 
filed  in  this  Court,  and  the  rule  nisi  was  granted  by  this  Court; 
therefore,  the  proceedings  are  in  this  Court,  and  the  entitling 
them  in  the  Election  Court  is,  at  most,  an  irregularity ;  and 
the  51st  Rule  made  under  the  Act,  declares  that  no  proceed- 
ings shall  be  defeated  by  any  formal  objection. 

The  material  question  in  this  case  is,  whether  the  petitioner 
had  a  right  to  proceed  with  the  trial  of  the  petition  on  the  8th 
]^ovember,  being  more  than  six  months  after  the  presentation 
of  it. 

The  petition  was  presented  on  the  5th  April  last,  and  was 
served  on  the  respondent  within  five  days  thereafter.  In  July 
last,  the  petitioner  applied  to  the  Judge  assigned  to  hold  the 
Election  Court  for  the  County  of  Westmorland,  to  appoint  a 
day  for  the  trial.  The  application  was  heard  on  the  9th 
August,  the  petitioner's  solicitor  asking  that  the  20th  Septem- 
ber should  be  appointed  for  the  trial,  and  the  respondents 
solicitor  objecting  to  any  order  being  made,  and  stating  that 
he  would  appeal  if  an  order  for  trial  was  made.  The  Judge 
assented  to  appoint  the  20th  September,  in  case  he  made  any 
order,  but  took  time  to  consider  the  respondent's  objections, 
and  on  the  13th  August  overruled  the  objections,  but  did  not 
name  any  day  for  the  trial,  in  order  to  give  the  respondent  an 
opportunity  of  appealing  against  his  decision  to  this  Court  at 
the  present  Term.  In  consequence  of  this,  the  petitioner's 
solicitor  again  applied  to  the  Judge  on  the  16th  August,  and 
urged  him  to  appoint  the  20th  September  as  the  day  of  trial, 
in  order  to  avoid  any  question  that  might  arise  under  section 
32  of  the  Controverted  Elections  Act  respecting  the  computa- 
tion of  the  six  months,  which,  the  affidavit  states,  the  Judge 
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consented  to  do  on  the  petitioner's  solicitor  undertaking  to  ^^7. 
consent  to  an  adjournment  of  the  trial  in  case  the  respondent  Emmbrson 
required  it.  No  order  for  the  trial  was,  however,  made  at  wood. 
that  time ;  and  on  the  20th  August,  when  an  application  was 
made  to  the  Judge  to  sign  an  order  appointing  the  20th  Sep- 
tember for  the  trial,  he  objected  to  do  so,  stating  that  under 
the  32nd  section  of  the  Act,  he  considered  that  the  time  occu- 
pied by  the  last  session  of  Parliament  was  not  included  in  the 
computation  of  the  six  months  prescribed  for  the  commence- 
ment of  the  trial ;  and,  consequently,  that  the  time  would  not 
expire  till  December  next.  He  then,  after  hearing  the  solici- 
tors for  both  parties — the  petitioner's  solicitor  urging  him  to 
appoint  as  early  a  day  as  possible  for  the  trial,  and  the  respond- 
ent's solicitor  requesting  an  appointment  for  the  6th  December 
— made  an  order  appointing  the  8th  November  as  the  time  for 
the  trial. 

On  the  22nd  October,  during  the  present  Term,  the  respond- 
ent moved  for  and  obtained  a  rule  nisi  to  rescind  the  Judge's 
order  for  trial,  and  to  stay  all  proceedings  on  the  petition,  and 
to  remove  it  from  the  files  of  the  Court,  on  the  ground  that  six 
months  having  expired  since  the  presentation  of  the  petition, 
the  order  appointing  the  8th  November  for  the  trial  was  void, 
and  the  Judge  had  no  jurisdiction  to  proceed  with  the  trial. 

Whether  this  contention  is  correct  or  not,  depends  upon  the 
construction  to  be  given  to  the  32nd  and  33rd  sections  of  "  The 
Dominion  Controverted  Elections  Act "  (Rev.  Stat,  of  Canada, 
cap.  9). 

The  first  of  these  sections  declares  that  "  The  trial  of  every 
election  petition  shall  be  commenced  within  six  months  from 
the  time  when  such  petition  has  been  pi'esented,  and  shall  be 
proceeded  with  from  day  to  day  until  such  trial  is  over ;  but 
if  at  any  time  it  appears  to  the  Court  or  a  Judge,  that  the  re- 
spondent's presence  at  the  trial  is  necessary,  such  trial  shall 
not  be  commenced  during  any  session  of  Parliament;  and  in 
the  computation  of  any  time  or  delay  allowed  for  any  step  or 
proceeding  in  respect  of  any  such  trial,  or  for  the  commence- 
ment thereof  as  aforesaid,  the  time  occupied  by  such  session  of 
Parliament  shall  not  be  included." 

The  33rd  section  enacts  that  '*  The  Court  or  a  Judge  may, 
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^^S7.  notwithstanding  anything  in  the  next  preceding  section,  from 
EiffMBRsoN  time  to  time  enlarge  the  time  for  the  commencement  of  the 
Wood.  ^^^^,  if)  on  an  application  for  that  purpose  supported  by  affi- 
davity  it  appears  to  such  Court  or  Judge  that  the  requirements 
of  justice  render  such  enbirgement  necessary."  *  *  The 
remainder  of  the  section  does  not  affect  the  question  involved 
in  this  case. 

I  think  the  meaning  of  these  sections  is  very  plain.  The 
first  one  declares  absolutely,  that  the  trial  *' shall  be  com- 
menced "  within  six  months  from  the  presentation  of  the  peti- 
tion ;  subject  to  this  qualification,  that  it  shall  not  be  cam- 
menced  during  any  session  of  Parliament  if  it  appears  to  the 
Court  or  Judge  that  the  respondent's  presence  at  the  trial  is 
necessary.  The  latter  section  authorizes  the  Judge,  notwith- 
standing the  direction  in  the  32nd  section  as  to  the  commence- 
ment of  the  trial,  to  enlarge  the  time  for  its  commencement  on 
a  certain  condition ;  viz. :  *'  if,  on  an  application  for  that  pur- 
pose supported  by  affidavit,  it  appears  to  such  Judge  that  the 
requirements  of  justice  render  such  enlargement  necessary." 

Now,  can  it  be  said  that  the  facts  of  this  case  bring  it  within 
either  of  the  qualifications  of  the  six  months  limit  for  com- 
mencing the  trial  ?  Parliament  met  on  the  13th  April  last — 
six  days  after  the  presentation  of  the  petition — ^and  was  pro- 
rogued on  the  23rd  June  last ;  and  the  application  to  fix  the 
time  for  the  trial  was  not  made  till  July,  so  that  the  session  of 
Parliament  could  not  possibly  affect  the  computation  of  the 
time.  But,  in  addition  to  this,  it  is  only  where  it  is  made  to 
appear  to  the  Judge  that  the  respondent's  presence  at  the  trial 
is  necessary,  that  the  prohibition  against  commencing  the  trial 
during  the  session  of  Parliament  will  apply.  In  the  absence 
of  that  fact  appearing,  the  session  of  Parliament  has  nothing 
to  do  with  the  commencement  of  the  trial,  and  the  time  occu- 
pied by  the  session  will  not  be  excluded  in  the  computation  of 
the  six  months.  The  words  "  sttoA  session  "  in  the  latter  part 
of  the  32nd  section,  mean  a  session  that  was  being  held  wh^i 
the  trial  commenced,  and  at  which  trial  it  was  made  to  appear 
to  the  Judge  that  the  respondent's  presence  was  necessary. 
Nothing  of  that  kind  appeared  in  this  case ;  consequently  the 
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time  occupied  by  the  session  of  Parliament  cannot  be  added  to 
the  six  months. 

Then,  was  there  anything  to  authorize  the  enlargement  of 
the  time  beyond  the  six  months,  under  the  33rd  section  ?  I 
think  there  was  not.  That  can  only  properly  be  done  on  a 
distinct  application  for  tiie  purpose,  supported  by  affidavit,  and 
on  its  being  made  to  appear  to  the  Judge  that  the  requirements 
of  justice  rendered  such  enlargement  necessary.  No  such  appli- 
cation was  made  by  either  party.  On  the  contrary,  the  petition- 
er's solicitor,  so  far  from  applying  for  any  ''  enlargement  of  the 
time,"  was  pressing  for  an  appointment  for  the  20th  September, 
which  was  seventeen  days  within  the  six  months  from  the 
presentation  of  the  petition,  and  was  opposed  to  the  time  about 
to  lie  fixed  by  the  Judge — doubting  the  right  to  deduct  the 
time  occupied  by  the  session  of  Parliament  And  though  the 
respondent's  solicitor  was  desirous  that  a  later  day  should  be 
appointed,  it  was  not  as  an  "  enlargement "  of  any  time  that 
had  ali^eady  been  fixed,  but  &s  an  original  appointment  In 
my  opinion,  therefore,  there  is  nothing  that  can  possibly  bring 
the  case  within  the  provisions  of  the  33rd  section. 

In  the  Addington  Election  case  (1),  the  question  arose  under 
the  statute  38  Vic.  cap.  10,  the  first  and  second  sections  of  which 
contain,  in  substance,  the  same  provisions  as  the  32nd  and 
33rd  sections  of  the  present  Act ;  and  Wilson,  J.,  delivering 
judgment,  points  out  very  clearly  his  construction  of  those 
sections.  He  says :  "  From  my  reading  of  the  statute  I  think 
it  should,  as  to  ttie  taking  down  the  petition  to  trial,  be  con- 
strued as  follows  : 

"  1.  That  the  trial  when  the  Court  or  Judge  does  not  con- 
sider the  respondent's  presence  at  the  trial  necessary,  may  be 
commenced  during  a  session  of  Parliament,  and  may  be  con- 
tinued during  the  seasion,  of  course." 

"  2.  When  the  respondent's  presence  is  considered  to  be  neces- 
sary, the  trial  shall  not  be  commenced  during  a  session  of  Par- 
liament." 

"  3.  When  the  trial  has  been  commenced  before  the  session 
of  Parliament  begins,  it  may  be  proceeded  with  during  the 

''  (1)89U.  C.,Q.  B.  181. 


1887. 
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1887.        session,  whether  the  respondent's  presence  be  necessary,  or  not 
Emmvrson    necessary/' 
Wood.  '*  ^'  ^^^  ^^^^  ^hall  be  commenced  within  six  months,  &c, 

and  shall  be  proceeded  with  de  die  in  diem  until  the  trial  is 
over,  unless,"  &a 

The  concluding  words  of  the  fifth  clause,  which  are  omitted 
from  the  report,  were  evidently  intended  to  be  the  qualifying 
words  of  the  second  section  of  38  Vic.  cap.  10, — "  unless  on 
application  supported  by  affidavit,  it  be  shown  that  the  require- 
ments of  justice  render  it  necessary  that  a  postponement  of  the 
case  should  take  place." 

I  entirely  agree  with  that  construction  of  sections  1  and  2  of 
the  38  Vic.  cap.  10,  which  are  in  substance  the  same  as  the 
32nd  and  33rd  sections  of  the  Act  under  which  the  present 
case  arises.  I  do  not  attach  any  importance  to  the  different 
language  used  in  the  two  Acts  respecting  the  computation  of 
time ;  viz.,  "  delay  "  in  the  Act  38  Vic,  and  "  time  or  delay  "  in 
the  present  Act 

It  was  contended  on  behalf  of  the  petitioner  that  even  if  he 
was  wrong  in  his  construction  of  the  32nd  and  33rd  sections, 
the  2nd  and  64th  sections  gave  the  Judge  more  general  and 
enlarged  powers  than  were  contained  in  the  two  other  sections. 
But  I  cannot  so  construe  them. 

The  latter  part  of  section  2  declares  that  each  of  the  Courts 
of  the  Dominion,  authorised  to  try  election  petitions,  "  shall, 
subject  to  the  provisions  of  this  Act,  have  the  same  powers, 
jurisdiction  and  authority  with  reference  to  an  election  petition 
and  the  proceedings  thereon,  as  if  such  petition  were  an  ordin- 
ary cause  within  its  jurisdiction." 

Where  "  The  Controverted  Elections  Act "  makes  no  special 
provision  respecting  any  particular  proceeding,  then  this  Court 
is  to  exercise  the  same  general  powers  as  it  could  exercise  in 
an  ordinary  suit ;  but  where  special  provision  is  made,  as  it  is 
by  sections  32  and  33  for  the  time  of  the  trial  of  a  petition, 
those  general  words  of  section  2  must  be  read  "  subject  to  the 
provisions  "  of  sections  32  and  33,  and  this  Court  has  no  right 
to  disregard  the  special  directions  respecting  the  trial  as  con- 
tained in  those  sections. 

The  English  Municipal  Elections  Act  (35  &  36  Vic,  cap.  60,) 
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contains  a  provision  almost  identical  with  the  second  section  1887. 
of  our  Act,  quoted  above.  It  declares,  in  reference  to  petitions  Emmerson 
presented  against  the  return  of  councillors,  that  "  the  Superior  wood 
Court  shall,  subject  to  the  provisions  of  this  Act,  have  the 
same  powers,  jurisdiction  and  authority  with  reference  to  an 
election  petition  and  the  proceedings  thereon,  as  it  would  have 
if  the  petition  were  an  ordinary  cause  within  its  jurisdiction." 
The  Act  required  that  a  petition  against  a  return  should  be 
presented  within  twenty-one  days  after  the  day  on  which  the 
election  was  held.  A  petition  was  presented  within  the  time 
limited ;  but  was  amended  after  the  expiation  of  the  twenty- 
one  days,  by  introducing  a  substantially  new  charge.  It  was 
held  that  the  amendment  constituted  a  fresh  petition,  and  that 
the  Court  had  no  power  to  allow  it;  and  that  the  words  "sub- 
ject to  the  provisions  of  this  Act,"  limited  and  restrained  the 
power  which  the  Court  would  otherwise  have  had  to  amend 
the  petition  after  the  expiration  of  the  twenty-one  days. 
Maude  v.  Lowley  (1). 

That  principle  seems  to  me  to  be  particularly  applicable  to 
the  argument  used  in  the  present  case,  based  upon  the  general 
words  of  the  second  section  above  referred  to ;  and  to  show  that 
it  does  not  limit  or  affect  the  particular  provisions  of  the  32nd 
and  33rd  sections. 

Then  the  64th  section,  under  the  head  of  "  General  Provi- 
sions "  declares  that  "  the  Court  or  a  Judge  shall,  upon  suffi- 
cient cause  being  shewn,  have  power  on  the  application  of  any 
of  the  parties  to  a  petition,  to  extend  from  time  to  time,  the 
period  limited  by  this  Act,  for  the  taking  any  steps  or  pro- 
ceedings by  such  party." 

It  was  contended  that  under  the  authority  of  that  section — 
and  particular  reliance  was  placed  on  the  words  "  from  time  to 
time" — the  Court  might  now  enlarge  the  time  for  the  trial  of 
the  petition ;  and  the  case  of  Bryan  v.  Arthur  (2),  and  other 
cases,  were  relied  on  in  support  of  that  contention. 

No  doubt  where  a  Judge  has  power  to  enlarge  the  time  for 
doing  any  act  or  taking  any  proceeding,  he  may  ordinarily  do 
so  from  time  to  time  as  occasion  arises  for  the  exercise  of  his 
discretion,  and  that  is  all  that  Bi*yan  v.  Arthur  decides.    In 


a)  U  K.  00.  p.  105.  (2)  11  A.  &E.  108. 
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1887.        the  other  cases  cited,  where  appeals  were  allowed  though  the 
Emmkrson    tiiDe  limited  for  appealing  had  expired,  it  will  be  found  that 
Wood.       power  was  given  to  the  Court  by  Rule  of  Court  made  under 
the  Judicature  Act,  to  extend  the  time  for  appealing ;  conse- 
quently those  cases  do  not  support  the  petitioner's  contention 
that  the  time  can  now  be  enlarged. 

In  addition  to  this,  I  think  the  general  words  of  the  64th 
section  ought  not  to  be  so  construed  &s  to  vary  the  specific  and 
particular  power  of  enlargement  given  by  the  33rd  section. 

In  Hardcastle  on  Statutes,  174,  it  is  said  that  the  general 
rule  that  a  prior  statute  is  repealed  by  implication  by  a  subse- 
quent statute  if  the  two  are  contrarian t,  does  not  apply  if  the 
prior  statute  is  a  special  one,  and  the  subsequent  statute  is  a 
general  one ;  the  general  rule  of  law  under  tho^^e  circumstances 
being  that  expressed  by  the  maxim  "generalia  specialibus  non 
derogant"  Acting  on  this  principle,  it  was  held  by  Jessel,  M. 
R,  in  Taylor  v.  Oldham  (1),  that  general  provisions  in  an  Act 
of  Parliament  do  not  override  special  provisions;  so  that  where 
an  Act  contains  special  provisions  as  to  particular  property,  < 
(and  the  same  rule  would  apply  where  a  particular  mode  of 
proceeding  is  prescribed),  they  must  be  read  as  exceptions  from 
general  provisions,  whether  contained  in  the  3ame  or  another 
Act. 

According  to  my  construction  of  the  Act,  the  petition  in  this 
case,  for  the  purpose  of  any  proceedings  upon  it,  ceased  to 
exist  at  the  expiration  of  six  months  from  its  presentation ;  and 
therefore  any  order  now  made  to  appoint  a  time  for  the  trial 
would  be  entirely  without  jurisdiction.  It  would  not  be  an 
extension  of  the  time  at  which  the  petition  could  have  been 
tried,  but  a  new  appointment  of  a  day  for  that  purpose,  made 
at  a  time  when  the  authority  of  the  Court  and  the  Judge 
had  ceased,  and  when  the  petitioner  was  "  out  of  Court"  I 
cannot  adopt  the  view  that  what  took  place  before  the  Jud^e 
when  he  fixed  the  8th  November  for  the  trial,  was,  substan- 
tially, an  enlargement  of  the  time  under  section  33.  No  other 
time  than  the  8th  November  was  ever  really  appointed  for  the 
commencement  of  the  trial,  and  that  was  done  under  a  misap- 
prehension of  the  meaning  of  section  32,  and  not  in  any  way 

(1)  4  Oh.  D.  99^ 
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as  an  extension  of  the  six  months  under  section  33,  because        ^^7. 
the  Judge  considered  that  the  purposes  of  justice  required  such    Emmerson 
an  extension.  In  fact,  an  "  enlargement "  of  the  time  never  en-      wood. 
tered  into  the  consideration  of  anybody  in  fixing  the  8th  Nov- 
ember for  the  trial. 

I  do  not  dispute  that  when  the  Judge  made  the  order  appoint- 
ing the  day  of  trial,  he  had  power  to  name  a  day  for  it,  pro- 
vided such  day  was  within  the  six  months ;  but  when  a  day 
beyond  that  time  was  named,  it  was  directly  contrary  to  the 
express  direction  of  the  32nd  b^ection,  which  declares  that  the 
trial  shall  be  commenced  within  six  months  from  the  presenta- 
tion of  the  petition. 

When  a  time  is  limited  by  statute  for  doing  an  act,  and  a 
power  is  given  to  extend  the  time,  an  order  for  extending  it 
must  be  made  before  the  expiration  of  the  limited  time,  and 
while  the  proceedings  are  in  existence.  An  order  for  extension 
made  after  that  time  is  invalid.  Whistler  v.  Hancock  (1); 
King  v.  Davevport  (2). 

It  was  also  urged  that  the  respondent  could  not  take  advan- 
tage of  his  own  act :  that  having,  by  his  counsel,  induced  the 
Judge  not  to  appoint  the  20th  September  as  the  day  of  trial, 
but  to  fix  a  day  beyond  the  expiry  of  the  six  months,  he  was 
estopped  from  saying  that  the  Judge  had  no  power  to  appoint 
that  day.  If  the  counsel  who  represented  the  respondent  at 
the  hearing  of  the  summons  before  the  Judge  had  misrepre- 
sented any  fact  upon  which  the  Judge  was  induced  to  make 
his  order,  it  would  have  raised  a  difficult  question  as  to  how 
far  the  respondent  would  be  estopped  by  the  act  of  his  counsel 
in  such  a  proceeding  as  this ;  but  here,  there  was  no  misleading 
of  anybody ;  the  counsel  only  stated  his  construction  of  the 
32nd  section  of  the  statute,  and  the  Judge  adopted  it.  It  was 
patent  to  the  petitioner's  counsel  what  the  contention  was,  and 
he  resisted  it,  but  unsuccessfully;  and,  apparently,  not  feeling 
very  confident  that  the  construction  put  on  the  section  by  the 
Judge  and  by  the  respondent's  counsel  was  not  correct.  I  can- 
not, therefore,  see  how  he  was  misled  by  any  act  of  the  respond- 
ent, or  how  what  took  place  can  deprive  the  respondent  of  his 

(1)  8  Q.  a  D.  83.  (2)  4  Q.  B.  D.  402. 
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1887.  right  to  make  this  application.  Even  if  he  had  assented  to  the 
Emmerson  8th  November  as  the  day  of  trial,  that  would  not  give  the  Judge 
Wood.  jurisdiction  to  try  the  petition  if  his  power  to  do  so  was  gone 
by  lapse  of  time. 

I  adopt  the  language  of  Wilson,  J.,  in  the  Kingston  Election 
case  (1),  where  the  question  arose  as  to  fixing  the  time  for  trial 
under  "The  Dominion  Controverted  Elections  Act,  1874.'*  He 
said :  "  In  my  opinion  this  Court  has  not  the  power  to  give  a 
further  day  beyond  the  proper  limits  of  the  determined  period 
of  six  months  for  the  trial  of  the  petition.  If  we  were  to  do 
so,  we  would  be  exceeding  our  powers.  ♦  ♦  *  The  trial 
was  not  commenced  within  six  months  from  the  time  of  its 
(the  petition's)  presentation,  and  no  proper  application  was 
made  within  that  time  to  postpone  it." 

Those  are  just  the  facts  of  the  present  case,  and,  therefore,  I 
cannot  see  that  we  have  any  power  to  enlarge  the  time  for  the 
tiial,  or  how  we  can  escape  giving  efiect  to  the  imperative  words 
of  the  statute,  that  the  trial  "  shall  be  commenced  within  six 
months,"  &c,  unless  certain  things  are  done,  none  of  which 
were  done  in  this  case. 

I  cannot  distinguish  this  construction  of  the  32nd  section, 
from  the  construction  put  by  this  Court  upon  the  7th  section 
of  cap.  5  of  the  Consol.  Statutes  in  the  case  of  Rogers  v.  Tiii^ner 
(2),  where  it  was  held  that  the  direction  as  to  filing  a  duplicate 
election  petition  within  fourteen  days  after  service  of  the  peti- 
tion was  imperative,  and  that  it  could  not  be  filed  after  the  four- 
teen days,  though  the  delay  in  filing  was  not  caused  by  any 
neglect  of  the  petitioner. 

For  these  reasons,  I  think  the  rule  should  be  made  absolute  to 
rescind  the  order  appointing  the  day  for  the  trial  of  the  peti- 
tion, and  to  stay  all  further  proceedings;  but,  under  the  cir- 
cumstances, it  should  be  without  co^ 

Wetmobe,  J.  This  case  arises  under  •'  The  Dominion  Con- 
troverted Elections  Act." 

Section  32  enacts :  "  The  trial  of  every  election  petition  shall 
be  commenced  within  six  months  from  the  time  when  such  peti- 
tion has  been  presented,  and  shall  be  proceeded  with  from  day 

(1)89U.  C,  Q.  R  140.  (2)  Ante,  164. 


Digitized  by 


Google 


XXVI.] 


NEW  BRUNSWICK  REPORTS. 


547 


to  day  until  such  trial  is  over ;  but  if  at  any  time  it  appears 
to  the  Court  or  a  Judge,  that  the  respondent's  presence  is 
nece&sary,  such  trial  shall  not  be  commenced  during  any  session 
of  Parliament ;  and  in  the  computation  of  any  time  or  delay 
allowed  for  any  step  or  proceeding  in  respect  of  any  such  trial, 
or  for  the  commencement  thereof  as  aforesaid,  the  time  occu- 
pied by  such  session  of  Parliament  shall  not  be  included." 

I  see  nothing  in  this  section  to  interfere  with  that  portion 
which  requires  the  commencement  of  the  trial  to  be  within  six 
months  from  the  presenting  of  the  petition,  except  on  its  being 
made  to  appear  to  the  Court  or  a  Judge,  that  the  respondent's 
presence  at  the  tiial  is  necessary.  Unless  therefore  it  is  made 
so  to  appear,  the  latter  part  of  the  section  is  entirely  inoper-^ 
ative,  as  its  operation  depends  entirely,  by  the  clear  wording 
of  the  section,  upon  the  fact  that  the  respondent's  presence  at 
the  trial  was  necessary:  and  then,  to  give  it  any  effect,  such 
necessary  presence  must  be  made  to  appear  to  the  satisfaction 
of  the  Court  or  a  Judge.  If  it  is  so  made  to  appear,  then  (and 
I  apprehend  then  only,)  such  trial  shall  not  be  commenced 
during  any  session  of  Parliament,  and  in  the  computation  of 
any  time  or  delay  allowed  for  any  step  or  proceeding  in 
respect  of  any  such  trial,  or  for  the  commencement  thereof  as 
aforesaid,  the  time  occupied  by  such  session  of  Parliament  shall 
not  be  included.    * 

The  petition  was  presented  on  the  fifth  of  April,  A.  D. 
1887;  the  six  months  would  therefore  expire  on  the  fifth 
day  of  October  A.D.  1887,  and  the  trial  of  the  petition  has  not 
been  commenced ;  and  though  a  session  of  Parliament  has  in- 
tervened, as  no  application  was  ever  made  to  the  Court  or  a 
Judge,  setting  forth  that  the  respondent's  presence  at  the  trial 
was  necessary — and  therefore  it  never  could  have  so  appeared 
to  the  Court  or  a  Judge — how  can  it  be  contended  that 
the  six  months  within  which  the  trial  of  the  election  petition 
should  have  been  commenced  have  not  elapsed,  without  most 
positively  ignoring  and  setting  at  naught  the  clearest  and  most 
positive  wording  of  the  enactment.  This  Court  has  not  the 
power  to  legislate,  or  to  reject  the  pasitive  enactments  of  the 
Legislature.  • 

By  section  33  "  the  Court  or  a  Judge  may,  notwithstanding 
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anything  in  the  next  preceding  section,  from  time  to  time 
enlarge  the  time  for  the  commencement  of  the  trial,  if  on  an 
application  for  that  purpose  supported  by  affidavit,  it  appears 
to  such  Court  or  Judge  that  the  requirements  of  justice  render 
such  enlargement  necessary."  No  such  application  was  ever 
made  to  the  Court  or  a  Judge;  no  affidavit  to  support  any 
such  application,  as  far  as  appears  to  this  Court,  was  ever 
made  ;  and  the  application  could  only  have  been  successfully 
made  upon  affidavit.  This  section  therefore  does  not  in  the 
present  case  help  the  petitfoner. 

Sub-section  2  of  section  33  enacts :  "  No  trial  of  an  election 
petition  shall  be  commenced  or  proceeded  with  during  any 
term  of  the  Court  of  which  the  Judge  who  is  to  try  the  same 
is  a  member,  and  at  which  such  Judge  is  by  law  bound  to  sit." 
Assuming,  for  the  purposes  of  deciding  this  case,  that  the 
Judge  assigned  or  appointed  to  try  the  election  petition 
-was  bound  by  law  to  sit  at  the  regular  terms  of  the  Court, 
I  still  fail  to  sec  how  the  petitioner  is  thereby  helped.  Are 
all  or  any  of  the  times  occupied  by  the  Judges  at  the  term 
to  be  deducted?  it  seems  to  me  not.  By  section  32  in  the 
case  provided  for,  in  the  computation  of  any  time  or  delay 
allowed  for  any  step  or  proceeding  in  respect  of  any  such  trial, 
or  for  the  commencement  thereof  as  aforesaid,  the  time  occupied 
by  such  seasion  shall  not  be  included.  The  Legislature  here 
expressly  provides  for  the  exclusion  of  certain  time,  the  time 
occupied  by  the  session  of  Parliament,  and  that  only  in  the 
particular  case  provided  for  by  the  section.  If  it  was  the 
intention  of  the  Legislature  that  the  time  occupied  by  the 
several  terms  at  which  the  Judges  were  bound  by  law  to  sit 
should  not  bo  included,  how  very  easy  it  would  have  been  to 
have  said  so ;  and  not  having  said  so,  as  the  time  occupied  by 
the  session  was  positively  excluded  from  computation  in  the 
immediately  preceding  section,  can  it  with  the  least  show  of 
reason  be  contended  that  the  Legislature  intended  that  the 
terms  at  which  the  Judges  were  bound  by  law  to  sit  should 
not  be  computed.  As  the  time  occupied  by  the  terms  is  not 
by  express  words  to  be  excluded,  is  it  not  the  fair,  indeed,  the 
only  inference,  that  the  intention  of  the  Legislature  was  that 
such  time  should  be  computed, particularly  as  for  obvious  reason^ 
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it  was  but  right  the  time  of  the  session  should  not  be  com- 
puted, when  no  reason  presents  itself  for  excluding  the  term 
times. 

By  sub-section  2  :  "  No  trial  of  an  election  petition  shall  be 
commenced  (and  it  is  only  with  the  commencement  of  the  trial 
we  have  anything  to  do  in  the  present  case)  or  proceeded  with 
during  any  term  at  which  such  Judge  is  by  law  bound  to  sit." 
And  the  32nd  section  expressly  provides  the  trial  shall  be  com- 
menced within  six  months  from  the  presenting  of  the  petition. 
It  follows  very  clearly,  to  my  mind,  that  if  a  term  laps  on  to 
the  six  months  so  as  to  occupj',  say  the  last  ten  days  of  the  six 
months,  the  petitioner  must  see  that  the  trial  of  the  petition  is 
actually  commenced  before  the  commencement  of  the  term. 
It  is  quite  true  ten  days  of  the  six  months  would  then  be  taken 
off ;  but  still,  though  the  Legislature  has  enacted  that  the  trial 
shall  not  be  commenced  during  any  term,  it  has  as  positively 
enacted  it  shall  be  commenced  within  six  months  from  the 
time  when  such  petition  has  been  presented.  The  only  reason- 
able construction,  to  my  mind,  is  as  I  have  stated.  And  what 
inconvenience  could  possibly  arise ;  the  petitioner  would  have 
six  months  to  commence  the  trial,  less  the  time  occupied  by  the 
term.  A  sufficient  length  of  time  for  the  purpose,  one  would 
suppose ;  but,  if  not,  the  petitioner  can  fall  back  upon  section 
33  previously  mentioned,  which  expressly  provides  that  theCourt 
or  a  Judge  may, notwithstanding  anything  in  the  next  preceding 
section,  from  time  to  time  enlarge  the  time  for  the  commence- 
ment of  the  trial,  if,  on  application  for  that  purpose  supported 
by  affidavit,  it  appears  that  the  requirements  of  justice  render 
the  same  necessary.  # 

The  six  months  having  very  clearly  elapsed  and  the  trial 
not  having  commenced,  and  in  my  opinion  nothing  having 
been  shown  to  in  any  way  interfere  with  the  most  positive 
six  months  provision  for  the  commencement  of  the  trial,  I 
think  further  proceedings  upon  this  petition  should  be  stop- 
ped. As  to  the  matter  of  costs,  as  there  were  surrounding 
circumstances  that  should  operate  upon  the  mind  of  the  Court, 
which  reasonably  justify  disallowing  costs,  I  agree  that  the 
proceedings  should  be  stayed  Without  costs. 


1887. 
Emmerson 

V. 

Wood. 
Wetmoro,  J. 
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1887.  King,  J.     This  is  an  application  to  rescind  an  order  fixing 

Emuebson  the  time  for  trial  of  an  election  petition,  upon  the  ground  that 
Wood.  '^^  *"*''^  ^^  ^^^  commenced  within  six  months  from  the  pre- 
sentation of  the  petition,  and  that  no  order  for  enlarging  the 
time  was  made.  Two  preliminary  objections  were  taken  by 
petitioner's  counsel  on  showing  cause :  first,  that  the  rule  nisi 
was  entitled  in  "  The  Election  Court,"  instead  of  in  the  Supreme 
Court ;  secondly,  that  the  Court  has  not  power  to  rescind  the 
order  of  a  single  Judge  made  in  an  election  cause.  As  to  the 
first  point  the  rule  follows  the  petition  in  being  entitled  in  the 
Election  Court.  But  further,  the  Supreme  Court  of  the  Prov- 
ince is  declared  by  the  Act  to  be  the  Court  therein  referred  to 
for  the  dealing  with  election  causes  in  this  province,  and  no 
other  Court  is  known  as  the  Election  Court  or  has  jurisdiction 
in  such  causes,  and  therefore  papers,  processes  and  proceedings 
filed  in  or  issued  out  of  this  Court  in  fact,  although  nominally 
entitled  in  the  Election  Court,  must  be  taken  to  be  filed  in  or 
issued  out  of  this  Court  exercising  its  jurisdiction  in  election 
cases ;  and  the  more  especially  as  this  Court  by  its  rules  has 
prescribed  the  title  of  "  Election  Court "  as  a  proper  title  or 
designation  of  this  Court  in  proceedings  in  this  Court  in  the 
matter  of  election  petitions.  The  entitling  is  \k  mere  matter  of 
practice,  and  even  if  irregular,  the  Court  ought  to  rectify  the 
error,  if  necessary.  Whether  the  Court,  in  its  exercise  of 
powers  under  the  Controverted  Elections  Act,  is  acting  as  a 
Dominion  Court  or  as  a  Provincial  Coui*t  is  not  a  matter  of 
practical  moment  so  far  as  the  point  here  is  concerned,  and 
probably  not  in  any  point  of  view.  See  Valin  v.  Langlois  (1). 
Secondly,  as  to^the  objection  that  this  Court  has  not  power 
to  entertain  this  application.  Appeal  to  the  Supreme  Court  of 
Canada  in  election  causes  is  limited  to  appeals  from  decisions 
on  preliminary  objections  and  from  decisions  of  the  Judge  who 
tried  the  petition ;  and  the  case  before  us  is  not  within  either 
of  these  cases.  The  power  of  this  Court  rests  upon  the  general 
principle  that  where  one  of  the  Judges  of  a  Court  does  a 
judicial  act  which  the  Court  or  any  of  its  members  may  do,  the 
Court  has  power  to  supervise  the  exercise  of  the  power  by  the 
single  Judge  unless  such  right  is  taken  away.    In  Sharh^dge . 

(1)  8  OuL  S.  a  R.  90 ;  on  appecJ,  6  App.  Om.  11& 
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V.  Yovm^g  (I),  Rolfe,  B.,  says :  "  Where  by  an  Act  of  Parliament        ^^7. 
power  is  given  to  a  single  Judge  to  decide  a  matter,  his  decision    EHiiKBaoN 
is  not  absoluteh'  final ;  but  the  Court  adopt  the  same  rule  as      w^d. 
where  he  acts  in  the  exercise  of  his  ordinaiy  jurisdiction;  and 
though  the  legislature  says  that  he  shall  have  power  finally  to 
determine  a  matter,  that  does  not  mean  that  the  practice  of 
the  Court  shall  be  departed  from."     Here  the  power  to  fix  a 
time  for  the  trial  of  the  petition  is  given  to  the  Court  by  sec- 
tion 13 ;  and  by  section  2  (J)  the  "  Court "  is  defined  to  mean 
the  Court  or  any  Judge  thereof,  and  it  is  also  declared  that  the 
Court  shall  have  the  same  powers,  jurisdiction  and  authority 
(subject  to  the  provisions  of  the  Act)  as  if  the  election  petition 
were  an  ordinary  cause  within  its  jurisdiction. 

Next,  as  to  the  main  points  in  the  case.  The  32nd  sec.  of 
cap.  9,  Rev.  Statutes,  declares  that : — 

"  The  trial  of  every  election  petition  shall  be  commenced  within 
six  months  from  the  time  when  such  ))etition  has  been  presented  and 
shall  be  proceeded  with  from  day  to  day  until  such  trial  is  over ;  but 
if  at  any  time  it  appears  to  the  Coui*t  or  a  Judge,  that  the  respondent's 
presence  at  the  trial  is  necessary,  such  trial  shall  not  be  commenced 
daring  any  session  of  Parliament;  and  in  the  computation  of  any 
time  or  delay  allowed  for  any  step  or  proceeding  in  respect  of  any 
such  trial,  or  for  the  commencement  thereof  as  afoi*esaid,  the  time 
occupied  by  such  session  of  Parliament  shall  not  be  included." 

For  convenience  this  section  may  be  treated  as  consisting  of 
three  clauses :  the  first,  limiting  the  time  for  commencement 
of  the  trial  to  six  months  from  presentation  of  the  petition ; 
the  second,  providing  that  the  trial  shall  not  be  commenced 
during  any  session  of  Parliament  if  it  appears  to  the  Court  or 
Judge  that  the  respondent's  presence  at  the  trial  is  necessary ; 
and  the  third,  providing  that  the  time  occupied  by  such  session 
of  Parliament  shall  not  be  reckoned  in  the  computation  of  the 
time  or  delay  allowed  for  the  commencement  of  the  trial  or  for 
any  step  or  proceeding  in  respect  of  any  such  trial. 

The  question  is,  whether  the  third  clause  is  a  general  one 
qualifying  the  first  clause  as  well  as  the  second,  or  is  applicable 
only  to  cases  arising  under  the  second  clause.  In  support  of 
the  former  view  the  seeming  general  language  of  the  clause 
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l^7»  _  ^^^  ^^^  ^^^  ^^  '^^  words  "  time  or  delay  allowed,"  etc.,  were 

Emmkbsov    referred  to;  while  in  support  of  the  latter  view  the  coansel 

W^D.       ^^^  ^^^  respondent  referred  to  the  expressions  "  sach  trial/'  and 

"  such  session  of  Parliament,"  as  relating  to  the  trial  and  to  the 

session  of  Parliament  mentioned  in  the  second  clause. 

It  seems  to  me  that  when  we  have  a  general  provision  that 
the  trial  of  every  election  petition  shall  be  commenced  within 
six  months,  and  then  have  an  exception  of  certain  cases  where 
a  session  of  Parliament  takes  place,  and  then  find  another 
clause  dealing  further  with  the  subject  of  the  session  of  Parlia- 
ment and  connected  with  the  exception  by  words  of  conjunc- 
tion, '*  and  in  the  computation,"  etc.,  we  are  to  treat  the  latter 
clause  as  presumably  relating  to  the  particular  matter  of  the 
exceptipn  and  as  part  of  it,  and  as  not  extending  to  the  general 
proposition  of  the  first  clause ;  and  the  more  so  when  regard 
is  had  to  the  use  of  the  words  "  such  session  of  Parliament," 
inasmuch  as  these  words  grammatically  relate  to  the  session 
of  Parliament  before  alluded  to,  viz.,  a  session  which  interferes 
with  what  is  adjudged  to  be  the  necessary  attendance  of  the 
respondent  at  the  trial.  If  it  was  intended  to  refer  to  sessions 
of  Parliament  generally,  the  expression  "  a  session  of  Parlia- 
ment "  would  have  been  more  appropriate  and  natuiul. 

So  much  upon  a  literal  view  of  the  section,  but  this  is  not 
conclusive. 

In  Hawkins  y.Oathercole{l),  [cited  with  approval  by  Ritchie, 
C.  J.,  in  Valin  v.  Langlois  (2)],  Turner,  L,  J.,  said :  "  In  con- 
struing Acts  of  Parliament,  the  words  which  are  used  are  not 
alone  to  be  regarded.  *  *  The  Courts  have  ever  been  guided 
by  the  intent  of  the  Legislature  which  they  have  always  taken 
according  to  the  necessity  of  the  matter,  and  according  to  that 
which  is  consonant  to  reason  and  good  discretion.  *  *  We 
have  to  consider  not  merely  the  words  of  the  Act,  but  the 
intent  of  the  Legislature  to  be  collected  from  the  cause  and 
necessity  of  the  Act  being  made,  from  a  comparison  of  its 
several  parts  and  from  foreign  (meaning  extraneous)  cir- 
cumstances, so  far  as  they  can,  justly  be  considered  to  throw 
light  upon  the  subject." 

In  looking  at  the  section  we  see  that  what  I  have  called  the 

(l)6DeG.,MoN.  &Q.  1.  (2)  8  Can.  &  C.  R.  27. 
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second  clause,  declares  that  the  trial  shall  not  be  commenced  if  ^^7. 
certain  things  happen ;  but  makes  no  provision  for  going  on  Emmbrsok 
with  the  trial,  and  so  another  clause  was  deemed  necessary  to  wood. 
provide  for  the  trial  being  commenced  in  cases  where  its  com- 
mencement had  been  interfered  with  by  the  session  of  Parlia- 
ment. Inasmuch  then  as  what  follows  appears  to  be  necessary 
in  order  to  complete  the  exceptional  provision,  does  it  not  seem 
that  all  which  follows  is  to  be  regarded  as  part  of  the  exception  ? 
Besides,  when  the  reason  of  the  thing  is  regarded,  there  is 
obvious  reason  for  excluding  the  time  occupied  by  the  session 
of  Parliament,  when,  by  including  it,  the  necessaiy  presence  of 
the  respondent  at  the  trial  would  interfere  with  his  attendance 
on  Parliament  and  to  that  extent  with  the  representation  of 
the  people  in  Parliament ;  while  there  seems  no  good  reason 
why  this  time  should  be  excluded  when  it  occurs  at  a  stage  of 
the  proceedings  when  it  cannot  interfere  with  the  trial  or  with 
any  step  or  proceeding  in  respect  of  the  trial ;  for  the  proceed- 
ings prior  to  the  petition  being  at  issue,  can  as  well  be  carried 
.  on  during  the  session  of  Parliament  as  at  any  other  time. 

But  there  is  another  reason  that  seems  to  me  decisive  of  the 
question.  The  second  clause  of  course  assumes  that  the  Court 
may  adjudge  that  the  respondent's  presence  at  the  trial  is  not 
necessary,  and  that  in  such  case  the  trial  is  to  be  commenced 
the  same  as  if  there  was  no  session  of  Parliament ;  but  if  so, 
this  would  be  repugnant  to  the  third  clause,  if  the  third  clause 
is  to  have  the  meaning  that  the  petitioner  seeks  to  put  upon 
it.  Or,  to  put  it  in  another  way :  If  the  time  occupied  by  a 
session  of  Parliament  is  to  be  deducted  in  all  cases,  what  is  the 
use  of  the  second  clause  which  provides  that  in  certain  cases 
the  trial  shall  not  be  commenced  during  a  session  of  Parliament  ? 
That  provision  of  the  statute  and  the  adjudications  under  it 
would  be  rendered  superfluous  and  worthless. 

It  is  clear  therefore  that  the  grammatical  construction  is,  in 
this  case,  the  correct  one,  and  that  notwithstanding  any  seem- 
ing generality  in  the  words  of  the  third  clause,  and  notwith- 
standing the  use  of  the  words  "  time  or  delay  allowed,"  etc., 
(upon  which  I  think  Mr.  Powdl  placed  a  fairly  satisfactory 
meaning),  the  clause  is  to  be  limited  to  the  particular  cases 
referred  to  in  the  exception.    I  therefore  entirely  agree  with 
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^^7.  the  judgment  of  Wilson,  J.,  in  the  Kingston  Election  case  (1). 
Emmbrson  Mr.  Gregoiy  thought  that  the  remarks  of  Wilson,  J.,  were  obiter 
Wood.  dicta,  as  in  his  opinion  the  facts  upon  any  view  showed  that 
the  six  months  had  elapsed.  It  seems  to  me  otherwise,  for  (as 
I  recollect  the  facts)  the  six  months  had  not  elapsed  by  about 
two  weeks,  provided  the  session  of  Parliament  and  the  terms 
of  the  Court  were  to  be  excluded,  and  upon  the  Act  at  that 
time  in  force  the  terms  were  held  by  Wilson,  J.,  in  the  Adding- 
ton  case  to  be  excluded. 

The  counsel  for  the  petitioner  contended  that  it  is  still  open 
to  the  Court  to  enlarge  the  time  for  trial  notwithstanding  that 
the  six  months  from  the  presentation  of  the  petition  have 
elapsed,  and  made  formal  application  therefor  supported  by 
affidavits.  It  was  contended  that  the  Court  has  the  power, 
either  under  that  part  of  section  2  which  says  that,  subject  to 
the  provisions  of  the  Act,  the  Court  shall  have  the  same  powers, 
jurisdiction  and  authority  with  reference  to  an  election  peti- 
tion and  the  proceedings  thereon  as  if  the  petition  were  an 
ordinary  cause  within  its  jurisdiction,  or  under  section  33  or 
section  64.  It  was  held  in  Maude  v.  Lowley  (2),  upon  a  section 
of  the  Imperial  Act  in  words  the  same  as  the  part  of  section  2 
referred  to,  that  the  like  power  of  amendment  as  existed  in 
the  case  of  an  ordinary  civil  cause  in  the  Court  did  not  exist 
in  the  case  of  an  election  petition,  as  the  Act  as  a  whole  showed 
that  the  petition  to  be  tried  was  to  be  the  petition  that  had 
been  presented  and  filed.  So  here,  the  Act  having  by  section 
33  made  specific  provision  for  enlargement  of  the  time,  that  is 
one  of  the  provisions  of  the  Act  to  which  the  general  words  of 
the  second  section  are  expressly  subject.  Then  as  to  the  64th 
section,  it  is  a  general  provision  authorizing  the  Court  or  a 
Judge  upon  sufficient  cause  shown  to  extend  from  time  to  time 
the  period  limited  by  the  Act  for  taking  any  step  or  proceed- 
ings; and  upon  well  settled  principles  of  construction  this 
would  not  apply  to  a  case  where,  as  by  the  33rd  section,  special 
authority  had  already  been  given  to  the  Court  or  Judge  to 
order  an  enlargement  of  the  time  for  the  commencement  of  the 
trial. 
Then  as  to  the  33rd  section,  it  was  contended  that  as  there 

(1)30U.  C.,0.  P.889.  (2)  L.  R.  9  C.  P.  165. 
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is  nothing  in  it  which  in  terms  limits  the  exercise  of  the  power       1Q^7> 
to  the  period  fixed  by  law  for  the  commencement  of  the  trial    Emmbrson 
where  no  order  is  obtained,  viz.,  the  six  months,  such  order       Wood. 
may  be  made  at  any  time.    We  were  not  referred  to  any  express 
Authority  on  the  point  by  either  side.     The  cases  cited  by  Mr. 
Gregory  <and  Mr.  Chandler  do  not  support  what  they  w^ere 
cited  for,  because  (as  pointed  out  by  Mr.  VanWaH)  the  orders 
or  rules  upon  which  they  were  <lecided  gave  express  authority 
to  enlarge  the  time  even  after  the  expiration  ^  the  time  so 
limited.     See  also  Burke  v.  Rooney  (1).     On  the  other  liand, 
the  cases  cited  for  respondent  are  also  distinguishable.     They 
are  cases  like  King  v.  DavenpoH  (2),  where  the  action  had 
been  dismissed  for  want  of  prosecution  before  the  order  for 
enlargement  was  made  and  so  the  action  was  clearly  at  an  end. 

Cases  where  an  action  has  been  dismissed  and  it  is  sought  to 
go  on  afterwards,  and  cases  where  the  enlarging  orders  are 
preliminary  to  a  Court  of  Appeal  possessing  jurisdiction  of  the 
appeal,  as  where  they  are  made  by  the  Court  from  which 
appeal  is  taken,  may  be  distinguishable  from  cases  where  the 
Court  making  the  order  has  general  jurisdiction  of  the  cause. 

Still,  looking  at  the  absence  of  direct  authority,  and  at  the 
fact  that  in  the  cases  referred  to  express  provisions  were  by 
the  authority  establishing  the  rules  deemed  nece&sarj'  to  the 
exercbe  of  the  power,  and  noting  that  by  sections  41  and  42 
of  the  Supreme  and  Exchequer  Court  Act  (cap.  135,  Rev. 
Statutes),  to  which  Mr.  VanWart  referred,  the  Legislature  has 
in  effect  declared  that  in  the  cases  there  dealt  with,  a  power  to 
enlarge  (substantially  similar  to  the  one  in  question  here)  is 
not  to  be  exercised  after  the  expiration  of  the  time  first  limited, 
I  am  forced  to  the  conclusion  that,  in  the  absence  of  special 
power  so  given,  the  petitioner's  counsel  have  not  made  out 
that  we  have  the  power  which  we  are  asked  to  exercise. 

The  remaining  question  is  as  to  the  effect  of  the  order  that 
was  made  by  the  learned  Judge  fixing  the  time  of  trial.  That 
order  was  made  within  the  six  months  from  the  presentation 
of  the  petition,  and  it  fixed  a  time  for  the  commencement  of 
the  trial  at  a  date  subsequent  to  the  expiration  of  the  six 
months.    The  order  was  therefore  made  by  a  Judge  who  had 
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^^7.  general  jurisdiction  over  the  cause  and  at  a  time  when  he  had 
Emmebson  jurisdiction  to  make  an  order  enlarging  the  time  for  trial.  It 
Wood.  '^^  ^^^  indeed  made  as  an  order  of  enlargement ;  but,  by  fixing 
the  date  for  the  trial  at  a  time  subsequent  to  the  lapse  of  the 
six  months,  it  was  practically  an  order  enlai^ng  the  time,  and 
it  was  a  judicial  act  of  the  Judge  made  after  hearing  the 
parties.  Mr.  Chandler  for  the  petitioner  and  Mr.  Hazen  for 
the  respondent  attended  before  the  learned  Judge.  Mr.  Chandler 
sought  to  get  the  20th  September  (a  day  within  the  six  months) 
named  as  the  day  for  trial  in  order  to  obviate  any  question  as 
to  the  lapse  of  the  six  months.  Mr.  Hazen  on  the  other  hand 
contended  that  in  the  computation  of  the  six  months  the  time 
occupied  by  the  session  of  Parliament  was  to  be  excluded,  and 
contended  that  in  order  to  admit  of  an  appeal  at  Michaelmas 
Term  from  the  decision  of  the  Judge  upon  questions  as  to  the 
sufficiency  of  service  of  the  petition,  a  later  date  should  be 
named  and  urged  that  the  Gth  December  should  be  fixed  as  the 
date  of  trial.  The  learned  Judge  took  Mr.  Haven's  view  of  the 
construction  of  the  32nd  section,  and,  thinking  that  the  inter- 
ests of  justice  required  that  the  appeal  upon  the  question  of 
sufficiency  of  service  should  first  be  heard  and  deteimined,  he 
set  the  trial  for  the  8th  November,  a  day  subsequent  to  the 
expiration  of  the  six  months.  In  the  end  both  parties  assented 
to  what  was  done.  There  was  therefore  an  application  by  the 
respondent  to  have  the  time  for  trial  set  at  a  date  subsequent 
to  the  expiration  of  the  six  months,  and  therefore  practically 
an  application  to  have  the  time  for  trial  enlarged  beyond  the 
six  months,  and  there  was  an  order  of  the  Judge  setting  the 
time  for  trial  at  a  date  subsequent. to  the  expiration  of  the  six 
months,  on  the  ground  that  the  interests  of  justice  required 
that  such  date  should  be  set  instead  of  an  earlier  date ;  and 
therefore  there  was  in  my  opinion  practically  an  order  enlarg- 
ing the  time  for  commencement  of  the  trial  beyond  the  period 
of  the  six  months.  Whether  any  affidavits  were  adduced  by 
the  respondent  at  the  time  the  learned  Judge  made  his  order, 
I  am  not  able  to  say,  but  I  should  suppose  that  respondent's 
intention  to  appeal  upon  the  point  of  insufficient  service,  and 
the  grounds  upon  which  he  opposed  the  fixing  of  20th  Septem- 
ber would  be  disclosed  by  or  based  upon  affidavits.    But  assum- 
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ing  that  there  was  no  affidavit,  the  question  would  be  whether       1887. 
the  want  of  an  affidavit  would  necessarily  invalidate  the  order.    Ehuerson 

It  is  said  that  the  Act  has  penal  provisions  and  is  to  be  wood. 
strictly  construed.  But  Rev.  Statutes  cap.  1 ,  sec.  7,  sub-sec. 
56,  declares  that  "  every  Act  and  every  provision  or  enactment 
thereof  shall  be  deemed  remedial,  whether  its  immediate  pur- 
port is  to  direct  the  doing  of  anything  w^hich  Parliament  deems 
to  be  for  the  public  good,  or  to  prevent  or  punish  the  doing  of 
anything  which  it  deems  contrary  to  the  public  good — ^and  shall 
accordingly  receive  such  fair,  large,  and  liberal  construction 
and  interpretation  as  will  best  insure  the  attainment  of  the 
object  of  the  Act  and  of  such  provision  or  enactment,  according 
to  its  true  intent,  meaning  and  spirit." 

Notwithstanding  what  has  been  said  about  the  public  char- 
acter of  an  election  cause,  I  think  that  it  is  primarily  a  case 
between  the  petitioner  and  the  respondent,  subject  to  the  right 
of  another  to  be  substituted  for  the  petitioner  in  certain  cases. 
The  public  are  interested  in  the  result,  but  the  petitioner  and 
respondent  (with  certain  exceptions)  have  the  full  control  of 
their  respective  sides  of  the  case,  and  the  public  interest  (such 
as  it  is)  is  woiked  out  through  the  litigation  of  the  petitioner 
and  respondent.  The  respondent  may  admit  service  of  the 
petition,  and  either  petitioner  or  respondent  may  make  admis- 
sions which  may  have  the  effisct  of  defeating  their  respective 
sides,  or  may  prosecute  an  appeal  or  otherwise  as  they  respec- 
tively see  fit.  In  the  same  way,  they  may  waive  provisions 
made  for  their  benefit  as  litigant  parties ;  and  such  a  provision, 
in  my  opinion,  is  that  in  section  33  relating  to  supporting  an 
application  for  enlargement  by  affidavit.  The  words  "if  on 
an  application  for  that  purpose  supported  by  affidavit,"  etc., 
seem  to  me  to  lay  down  a  rule  of  practice  and  not  a  condition 
of  jurisdiction,  the  object  of  the  affidavit  being  to  prove  facts 
which  may  possibly  be  disputed,  and  so  it  seems  to  me  that 
the  Court  which  has  general  jurisdiction  over  the  case  is  com- 
petent to  act  upon  the  admission  of  the  parties  as  to  facts  in 
the  same  way  as  if  the  facts  had  been  sworn  to. 

Even  if  otherwise,  I  think  the  respondent  would  be  estopped 
from  objecting  that  the  conditions  preliminary  to  the  order 
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1887.  are  wanting.  In  Aridrewis  v.  Elliott  (1),  a  statute  provided 
EHMEiusoy  that  the  parties  to  a  cause  might  by  consent  in  writing  signed 
Wood.  ^y  ^^^^  ^r  their  attorney,  leave  the  decision  of  any  issue  of 
fact  to  the  Court,  provided  that  the  Court  upon  a  rule  to  show 
cause  or  a  Judge  on  summons  should  think  fit  to  allow  such 
trial,  and  such  issue  of  fact  might  thereupon  be  tried  and  deter- 
mined and  damages  assessed  by  a  Judge  without  a  jury,  etc 
By  consent  of  paities,  although  the  coasent  was  not  in  writing, 
and  although  there  was  no  order  of  the  Court  or  of  a  Judge,  a 
cause  was  tried  without  a  jury  before  a  barrister  who  was  in 
the  commission  of  assize.  It  was  held  that  as  the  Judge  had 
general  jurisdiction  to  try  the  cause  with  a  jury,  the  parties 
by  going  on  and  consenting  to  the  trial  without  a  jury,  were 
estopped  from  setting  up  that  the  preliminary  conditions  to 
the  jurisdiction  to  try  without  a  jury  had  not  been  fulfilled. 

Tyemian  v.  Smith  (2)  is  to  like  effect.  Section  15  of  the 
Common  Law  Procedure  Act  provided  that  the  arbitrator 
acting  under  a  compulsory  order  of  reference  should  make  his 
award  within  three  months,  but  that  the  parties  might  by 
consent  in  writing  enlarge  the  term  for  making  the  award. 
A  cause  having  been  referred  under  a  compulsory  order,  several 
meetings  were  held  i^kore  than  three  months  after  the  arbitrator 
had  entered  upon  the  reference.  There  was  no  consent  in 
writing  to  enlargement  of  the  time  for  making  the  award,  but 
it  was  held  that  the  plaintiff  by  having  allowed  the  meetings 
to  go  on  after  the  three  months,  and  by  having  applied  unsuc- 
cessfully to  the  Court  to  set  aside  the  award  on  the  ground 
that  the  arbitrator  had  proceeded  ex  parte,  was  estopped  from 
taking  the  objection  to  the  enlargement  without  the  consent 
in  writing  provided  for  by  the  statute.  Lord  Campbell,  C.  J., 
referred  to  Andreivs  v.  Elliott,  and  says  of  it:  ** There  Mr. 
Bramwell  had  no  jurisdiction  to  try  the  cause  without  a  jury 
except  under  certain  conditions.  He  did  so,  and  the  verdict 
was  for  the  plaintiff,  and  if  it  was  competent  for  the  defendant 
to  show  that  the  statute  had  not  been  complied  with,  the  ver- 
dict was  a  nullity.  We  held  that  the  defendant  was  not  at 
liberty  to  say  that  there  was  no  written  consent  and  the 
Superior  Court  has  confirmed  that  decision." 


(1)  1  Jur.  N.  S  1046 ;  2  Jur.  N.  &  6©.  (2)  2  Jur.  N.  S  860. 
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Upon  the  state  of  facts  here,  I  think  that  the  order  made        ^887. 
within  the  six  months  for  trial  at  a  period  after  its  expiration,    Emmerson 
was  practically  and  substantially  an  adjudication  by  a  Court      wood. 
having  jurisdiction,  that  the  interests  of  justice  required  a  date 
later  than  the  six  months  to  be  fixed  for  the  commencement  of 
the  trial,  and  that  the  order  was  practically  and  in  substance, 
although  not  in  form,  an  order  enlarging  the  time  for  the  com- 
mencement of  the  trial  beyond  the  six  months,  and  that  the 
respondent  cannot  under  the  circumstances  take  advantage  of 
any  irregularity  in  the  form  of  the  order,  and  that  therefore 
the  rule  should  be  discharged. 

Fraser,  J.  This  was  an  application  to  rescindgfin  order  made 
bj"  me  fixing  the  time  for  the  trial  of,  and  to  remove  from  the 
files  of  the  Court,  the  election  petition  in  this  matter,  or  to  stay 
all  further  proceedings  under  the  said  petition. 

The  substantial  ground  relied  on  is  that  the  trial  of  the  peti- 
tion had  not  been  commenced  within  six  months  from  the 
presentation  of  the  petition,  and  that  no  order  for  the  enlarge- 
ment of  the  time  for  the  commencement  of  the  trial  after  the 
six  months,  had  been  procured  as  contemplated  by  "  The  Dom- 
inion Controverted  Elections  Act." 

The  petition  was  presented  and  filed  on  the  7th  April  last, 
and  within  five  days  thereafter  was  served  personally  upon  the 
respondent.  The  petition  was  entitled, "  In  the  Election  Court;" 
but  the  petitioner,  thinking  some  objection  might  be  taken  to 
its  being  80  entitled,  procured  one  Colwell  to  present  and  file 
another  petition  entitled  "  In  the  Supreme  Court  *'  and  filed 
the  same  on  the  IGth  April  last. 

As  the  respondent  had,  prior  to  the  latter  date,  left  the  Prov- 
ince to  attend  to  his  parliamentary  duties  at  Ottawa,  the  peti- 
tioner, Colwell,  within  five  days  procured  from  me  an  order 
enlarging  the  time  for  the  service  of  the  petition,  and  on  the 
day  before  the  enlarged  time  expired,  service  not  having  been 
effected,  obtained  from  me  another  order  directing  substituted 
service,  which  was  mader  in  accordance  with  the  oirder. 

On  the  6th  July  last  summonses  were,  on  the  application  of 
the  respective  petitioners,  granted  by  mo  calling  upon  the  re- 
spondent to  shew  cause  why  a  day  for  the  trial  of  both 
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^^7*  petitions  should  not  be  fixed,  and  after  hearing  the  parties  and 
Emmerhoic  after  some  arguments,  orders  were  made  by  me  in  each  of 
Wood.  ^^^  petitions  on  the  13th  August,"  fixing  the  8th  November  as 
the  time  for  the  trial  of  the  petitions. 

On  the  argument,  I  suggested  the  20th  September,  and,  in- 
deed, had  stated  that  I  would  name  that  day  for  the  commence- 
ment of  the  trial,  but  with  the  understanding  that  I  should  not 
then  try  the  petitions,  but  that  an  application  on  afiidavit  for 
enlarging  the  time  to  the  6th  December  should  be  made  to  me, 
and  this  was  done  to  enable  the  respondent  to  appeal  to  the 
Supreme  Court  at  Michaelmas  Term  against  my  fixing  the 
time  for  trial  in  the  matter  of  the  Colwell  petition. 

When  I  \«(§s  settling  the  time  for  trial,  Mr.  CItandler  on 
behalf  of  the  petitioners,  was  desirous  that  the  day  fixed 
therefor  should  be  within  six  months  from  the  presentation 
of  the  petitions,  and  I  was  ready  to  accede  to  his  request,  with 
the  understanding  already  referred  to  that  there  should  lea 
postponement  to  enable  the  appeal  in  the  Colwell  petition  to 
be  argued  and  determined  by  this  Court  at  the  present  term, 
but  upon  Mr.  Hazen,  on  behalf  of  the  respondents,  calling  at- 
tention to  the  latter  clause  of  the  first  part  of  sec  32  of  the 
Controverted  Elections  Act,  and  claiming  that  thereunder  the 
session  of  Parliament,  which  commenced  on  the  13th  April  and 
ended  onthe23rd  June,was  not  to  be  included  in  the  computation 
of  the  time  for  the  commencement  of  the  trial ;  I  concurred  in 
that  view,  and  I  thought  Mr.  Chandler  also  did,  and  therefore  I 
named  a  day  after  Michaelmas  Term,  viz.,  the  6th  December; 
but,  subsequently,  at  Mr.  Chandler  request  to  name  some 
earlier  day  after  Term,  I  eventually  settled  on  the  8th  Novem- 
ber, and  the  orders  signed  by  me  fixing  the  time  for  trial  of  the 
petitions,  named  that  day. 

The  question  to  be  determined  on  this  application,  is  whether 
any  trial  of  the  petition  in  this  matter  can  now  take  place. 

This  must  depend  upon  the  construction  to  be  placed  upon 
sections  32  and  33  of  cap.  9  of  the  Rev.  Statutes  of  Canada. 

At  the  argument  before  us  it  was  urged  by  the  counsel  for 
the  petitioner,  that  the  construction  of  the  32nd  section  was 
that  which  I  had  adopted  when  fixing  the  time  for  trial;  namely, 
that  the  time  occupied  by  the  session  of  Pailiament  was  not 
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to  be  included  in  the  six  months  within  which  the  trial  of  the        ^^7. 
petition  was  to  be  commenced.  Emmsksok 

Neither  under  "The Controverted  Elections  Act,1873"  (36  Vic      w^p. 
cap.  28),  nor  the  Act  repealing  it,    "  The  Dominion  Contro- 
verted Elections  Act,  1874,"  (37  Vic  cap.  10),  was  there  any  pro- 
vision requiring  the  petitioner  to  bring  his  petition  on  for  trial 
within  any  specified  time. 

The  Act  38  Vic  cap.  10,  in  amendment  of  these  Acts,  did  con- 
tain provisions  in  that  respect. 

Section  1  is  as  follows :  "  Whenever  it  appears  to  the  Court 
or  Judge  that  the  respondent's  presence  at  the  trial  is  necessary, 
the  trial  of  an  election  petition  shall  not  be  commenced  during 
any  session  of  Parliament,  and  in  the  computation  of  any  delay 
allowed  for  any  step  or  proceeding  in  respect  of  any  such  trial, 
or  for  the  commencement  of  such  trial  under  the  next  following 
section,  the  time  occupied  by  any  such  session  shall  not  be 
reckoned." 

Section  2:  '*  Subject  to  the  provisions  of  the  next  preceding 
section,  and  except  that  it  shall  not  be  commenced  or  proceeded 
with  during  any  term  of  the  Court  of  which  the  Judge  trying 
it  is  a  member,  and  at  which  he  by  law  is  bound  to  sit,  the  trial 
of  every  election  petition  shall  be  commenced  within  six  months 
from  the  time  when  such  petition  has  been  presented,  and  shall 
be  proceeded  with  de  die  in  diein,  until  the  trial  is  over,  unless 
on  application  supported  by  affidavit  it  be  shewn  that  the  re- 
quirements of  justice  render  it  necessary  that  a  postponement 
of  the  case  should  take  place  :  Provided  *  *  further, 
that  whenever  three  months  have  elapsed  after  such  peti- 
tion has  been  presented,  without  the  day  for  the  trial  being 
fixed,  any  elector  may,  on  application,  be  substituted  for  the 
petitioner  on  such  terms  as  shall  be  just" 

At  the  argument,  some  cases  which  had  been  decided  in  the 
Courts  of  Ontario,  were  referred  to  as  shewing  the  construction 
which  had  in  those  Courts  been  placed  upon  these  sections. 
These  were.  In  re  Addington  Election  (1) ;  In  re  Kingston 
Election  (2) ;  and  In  re  Kingston  Election  case  (3). 

In  the  first  mentioned  case  Wilson,  J.,  stated  that  from  his 

a)WU.  C.,Q.  RISL  (2)  lb.  ISO.  (8)  M  U.  C,  C.  P.  8&». 
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1887.        reading  of  the  statute  as  to  the  taking  down  of  the  petition  to 
Ehbouison'  trial,  he  thought  it  should  be  construed  as  follows : 
Wood.  "  ^'  ^^^^^  the  trial  when  the  Court  or  a  Judge  does  not  con- 

sider the  respondent's  presence  at  the  trial  necessary  may  be 
commenced  during  a  session  of  Parliament,  and  may  be  con- 
tinued during  the  session  of  course. 

"  2.  When  the  respondent's  presence  is  considered  to  be  neces- 
sary, the  trial  shall  not  be  commenced  during  a  session  of  Par- 
liament 

"  3.  When  the  trial  has  been  commenced  before  the  session 
of  Parliament  begins,  it  may  be  proceeded  with  during  the  ses- 
sion, whether  the  respondent's  presence  be  necessary  or  not 
necessary. 

"  4.  The  trial  shall  neither  bo  commenced  nor  proceeded  with 
during  any  term  of  the  Court  of  which  the  Judge  trying  it  is 
a  member,  and  at  which  by  law  he  is  bound  to  sit 

'<5.  The  trial  shall  be  commenced  within  six  months,  &c.,  and 
shall  be  proceeded  with  de  die  in  diem  until  the  trial  is  over, 
unless,  &c. 

"  6.  In  the  computation  of  the  six  months  any  delay  allowed 
for  any  step  or  proceeding  in  respect  of  the  trial,  or  for  the 
commencement  of  the  trial,  the  time  occupied  by  any  session  of 
Parliament  shall  not  be  reckoned. 

"  7.  The  statute  does  not  say  that  any  part  of  the  six  months 
during  which  the  trial  is  not  to  be  commenced  or  proceeded 
with  by  reason  of  the  Judge  who  is  to  try  the  petition  being 
engaged  in  term,  shall  not  be  reckoned  against  the  petitioner, 
but  I  am  of  the  opinion  that  period  must  also  be  excluded  from 
the  computation  of  the  six  months. 

'*  In  the  Olengarrg  case  I  entertained  and  expressed  a  dif- 
ferent opinion  on  the  computation  of  the  six  months  from  the 
one  which  I  have  now  formed,  and  formed  as  I  have  before 
said,  after  a  good  deal  of  doubt" 

In  the  case  Be  Kingston  Election  (1 ),  the  same  learned  Judge, 
on  page  145,  said :  "  My  opinion  is  that  the  time  for  the 
commencement  of  the  trial  may,  by  an  affidavit  made  before 
the  six  months  have  expired,  be  postponed  upon  the  necessary 
case  for  that  purpose  being  established ;  and  that  the  post- 


(1)S9U.  C,  Q.R180. 
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ponement  is  not  limited  merely  to  the  extension  of  time  being        isa?. 
given  after  the  trial  has  begun ;  and  that  the  petitioner  is  en-    Emmsiuon 
titled  to  have  excluded  from  the  computation  of  the  six  months       w<md. 
all  such  time  as  the  Fiirliament  is  in  session,  and  such  time  as 
the  Judge  who  is  to  try  the  petition  is  engaged  in  the  Term 
business  of  his  Court." 

And  in  the  Kingston  Election  case  (1),  the  same  learned 
Judge  held  that  under  section  2  of  the  Act  of  1875  the  trial  of 
election  petitions  mast  take  place  within  the  six  months  limited 
by  that  Act,  unless  postponed  as  therein  dii*ected.  On  psge  396  of 
the  last  named  case  it  is  said,  "  But  we  have  no  right  from  any- 
thing which  is  shewn  here  to  deduct  the  time  of  the  session  of 
Parliament  from  the  13th  February  to  the  15th  May,  l^ecause 
it  is  not  shewn  to  us  '  that  the  respondent's  presence  at  the 
trial  is  necessary.' " 

In  the  present  case  when  the  time  for  trial  was  fixed  no  sug- 
gestion was  made  that  the  respondent's  presence  at  the  trial 
was  necessary. 

The  result  of  the  Ontario  decision  referred  to  is,  that  the  time 
occupied  by  the  session  of  Parliament  is  not  to  be  deducted  from 
the  six  months,  unless  it  be  shewn  to  the  Judge  that  the  re- 
spondent's presence  at  the  trial  is  necessary. 

The  provisions  in  force  when  I  made  the  order  for  trial  were 
those  contained  in  cap.  9  of  the  Rev.  Statutes  of  Canada. 
Section  32  of  that  chapter  provides  that "  The  trial  of  every  elec- 
tion petition  shall  be  commenced  within  six  months  from  the 
time  when  such  petition  has  been  presented  and  shall  be  pro- 
ceeded with  from  day  to  day  until  such  trial  is  over ;  but  if  at 
any  time  it  appears  to  the  Court  or  a  Judge,  that  the  respond- 
ent's presence  at  the  trial  is  necessary,  such  trial  shall  not  be 
commenced  during  any  session  of  Parliament ;  and  in  the  com- 
putation of  any  time  or  delay  allowed  for  any  step  or  proceed- 
ing in  respect  of  any  such  trial,  or  for  the  commencement  thereof 
as  aforesaid,  the  time  occupied  by  such  session  of  Parliament 
shall  not  be  included." 

Using  the  words  of  Wilson,  J.,  on  page  396,  in  the  Kingston 
Election  case,  we  have  no  right  to  deduct  the  time  of  the 
session  of  Parliament  from  the  13th  April  to  the  23rd  June, 
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1^7'       because  it  is  not  shewn  to  as  that  the  respondent's  presence  at 
Ehmsbsoh    the  trial  is  necessary,  and,  therefore,  the  time  fixed  for  the 
Wood.       ^^^  ^  ^^^  present  case  was  beyond  the  time  limited  by  the 
statute. 

The  session  of  Parliament  had  passed  when  the  application 
was  made  to  me  to  fix  the  time  for  trial  of  the  petition,  and 
therefore  nothing  was  said  or  could  be  ui'ged  about  the  re- 
spondent's presence  at  the  trial  being  necessary,  so  as  to  exclude 
the  session  of  Parliament  from  computation,  but  it  was  taken 
for  granted,  and  acquiesced  in  as  I  thought  by  the  coansel  for 
the  petitioner,  that  in  every  case  the  time  occupied  by  the  ses- 
sion of  Parliament  was  not  to  be  included  in  the  computation 
of  the  six  months.  At  all  events,  no  such  construction  of  the 
32nd  section,  as  is  now  contended  for  by  the  respondent's  coun- 
sel, was  put  forward  or  presented  to  me  by  counsel  for  either 
party,  nor  did  it  occur  to  my  own  mind. 

After  the  full  argument  had  on  this  application,  I  am  satis- 
fied that  the  session  of  Parliament  must  not,  in  this  case,  be 
deducted  from  the  six  months,  and,  therefore,  it  is  dear  that 
the  time  (the  8th  l^ovember)  fixed  for  the  trial  of  the  petition, 
was  not  within  the  time  limited  by  the  statute  for  the  trial  of 
the  petition. 

It  seems  to  me  that  the  provisions  of  section  32  are  imperative, 
and  that  no  enlargement  of  the  time  can  take  place  under  the 
33rd  section  unless  upon  an  application  made  before  the  expir- 
ation of  the  time  limited  by  the  32nd  section,  and  upon  its 
being  shewn  that  the  requirements  of  justice  rendered  it  neces- 
sary that  such  enlarged  time  should  be  granted.  It  could  not 
be  successfully  contended  that  the  order  I  made  was  made 
under  section  33. 

The  provisions  of  section  G4  are  not,  in  my  opinion,  appli- 
cable to  cases  where  there  are  special  provisions  referring  to 
such  cases,  as  there  are  in  sections  32  and  33. 

Section  2,  which  was  referred  to  at  the  argument  as  shewing 
that  an  election  petition  and  the  proceedings  thereon  were  to  be 
treated  as  an  ordinary  cause  within  the  jurisdiction  of  the 
Court,  has,  in  my  opinion,  no  bearing  upon  sections  32  and  33, 
so  as  to  apply  to  these  sections,  the  ordinary  practice  of  th9 
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Court  in  reference  to  fixing  the  time  for  the  trial  of  an  election       1387. 
petition.  Emmbeson 

I  regret  very  much  that  I  should,  when  I  fixed  the  time  for  wood. 
trial,  have  taken  a  view  of  the  32nd  section,  which,  on  reflec- 
tion, I  am  of  opinion  was  an  erroneous  one,  and  which  has 
operated  against  the  petitioner.  It  was  an  opinion  acquiesced 
in,  as  I  thought,  by  the  petitioner's  counsel ;  but  certainly 
formed  without  any  lengthened,  or  indeed,  I  may  say,  without 
almost  any  argument  of  the  matter,  and  this  because  counsel 
did  not,  for  the  reasons  just  stated,  seek  to  argue  it 

Tuck,  J.  This  is  a  motion  to  dismiss  a  petition,  or  to  set  aside 
an  order  of  Mr.  Justice  Fraser,  in  the  above  case,  having  re- 
lation to  an  election  holden  for  the  County  of  Westmorland 
in  the  month  of  February,  1887.  A  rule  was  granted  on 
the  second  Saturday  in  Michaelmas  Term,  for  the  petitioner  to 
shew  cause  why  the  petition  should  not  be  taken  oflf  the  files  of 
the  Court,  and  all  proceedings  in  reference  thereto  be  stayed. 

The  questions  involved  in  this  matter  arise  under  cap.  9  of 
the  Bev.  Statutes  of  Canada,  being  "  an  Act  respecting  con- 
troverted elections  of  members  of  the  House  of  Commons/' 

At  the  time  the  motion  was  made,  and  when  cause  was  shewn, 
several  affidavits  were  read  as  to  the  time  of  the  presentation 
of  the  petition,  and  what  had  taken  place  afterwards. 

The  principal  points  in  this  case  arise  under  sections  32  and 
33  of  the  Act  Section  32  says,  ''  The  trial  of  every  election 
petition  shall  be  commenced  within  six  months  from  the  time 
when  such  petition  has  been  presented,  and  shall  be  pro- 
ceeded with  from  day  to  day  until  such  trial  is  over ;  but  if 
at  any  time  it  appears  to  the  Court  or  a  Judge,  that  the  respon- 
dents' presence  at  the  trial  is  necessary,  such  trial  shall  not 
be  commenced  during  any  session  of  Parliament ;  and  in  the 
computation  of  any  time  or  delay  allowed  for  any  step  or  pro- 
ceeding in  respect  of  any  such  trial,  or  for  the  commencement 
thereof  as  aforesaid,  the  time  occupied  by  such  session  of  Par- 
liament shall  not  be  included." 

Section  33 :  "  The  Court  or  a  Judge  may,  notwithstanding 
anything  in  the  next  preceding  section,  from  time  to  time  en- 
large the  time  for  the  commencement  of  the  trial,  if,  on  ^n 
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^887.  application  for  that  purpose  supported  by  affidavit,  it  appears 
Emmsraom  to  such  Court  or  Judge  that  the  requirements  of  justice  render 
Wood.      ^^^^  enlargement  necessary." 

Sub-section  2 :  ''No  trial  of  an  election  petition  shall  be 
commenced  or  proceeded  with  during  any  term  of  the  Court  of 
which  the  Judge  who  is  to  try  the  same  is  a  member,  and  at 
which  such  Judge  is  by  law  bound  to  sit." 

I  have  no  doubt  as  to  the  meaning  of  section  32,  for  the 
language,  if  the  literal  meaning  of  the  words  Ls  to  be  taken, 
seems  to  be  clear.  The  trial  of  the  petition  is  to  take  place 
within  six  months  from  the  time  when  such  petition  has  been 
presented ;  but  if  at  any  time  it  appears  to  the  Court  or  a 
Judge,  that  the  respondents*  presence  at  a  trial  is  necessary,  such 
trial  shall  not  be  commenced  during  any  session  of  Parliament 
Surely,  under  this  part  of  the  section  it  cannot  be  successfully 
contended  that,  even  if  a  session  of  Parliament  lasting  three 
months  intervene,  the  trial  may  not  commence  within  six 
months  from  the  presentation  of  the  petition.  To  prevent  this, 
if  there  is  a  session  of  Parliament,  it  must  so  appear  to  the 
Court  or  a  Judge,  and  he  must  make  an  order,  and,  without 
this  appearing  and  an  order  made,  the  trial  must  proceed.  It 
seems  to  me,  that  if  language  can  be  made  clear,  this  is  clear. 
Then,  if  this  be  made  to  appear  to  the  Court  or  a  Judge,  the 
time  occupied  by  such  session  of  Parliament  shall  not  be  in- 
cluded ;  otherwise  it  shall. 

To  use  the  language  of  Lord  Coleridge,  C.  J.,  in  MaJth^  v. 
Brown  (1),  at  p.  601 : "  It  must  be  remembered  that  in  dealing 
with  cases  under  these  Acts,  we  are  sitting  as  a  final  tribunal 
of  appeal,  in  the  exercise  of  a  duty  cast  upon  us  under  peculiar 
circumstances,  and  as  a  sort  of  compromise  between  conflicting 
parties  in  the  Legislature,  and  therefore  are  more  especially 
bound  to  keep  ourselves  strictly  within  the  letter  of  the  Acts, 
and  to  abstain  from  any  attempt  to  strain  the  law." 

Then  it  is  contended  that  the  time  has  been  enlarged  by  the 
learned  Judge.  I  think  that  the  time  can  only  be  enlai^ged  on 
an  application  for  that  purpose  supported  by  affidavit,  and 
when  it  appears  to  the  Court  or  a  Judge  that  the  requirements 
of  justice  render  such  enlargement  necessary.    Now,  it  is  evi- 
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dent  that  no  such  application  was  ever  made  to  the  learned       ^^7. 
Judge,  and  no  affidavit  was  ever  presented.    When  it  was    EmfBRsoif 
finally  arranged  between  all  the  parties  that  the  trial  should       wood. 
commence  on  the  8th  November,  every  one  supposed  that  this 
date  was  within  the  six  months  prescribed  by  the  statute  when 
the  commencement  of  the  trial  should  take  place.     Surely  it 
cannot  be  true  that  the  time  for  the  commencement  of  the 
trial  has  been  enlarged,  when  neither  party  to  this  petition,  nor 
the  learned  Judge,  had  any  idea  of  such  enlargement.    All  par- 
ties acted  as  if  the  session  of  Parliament  was  not  to  be  in- 
cluded in  the  computation  of  time.    If,  then,  I  am  right  as  to 
the  proper  construction  of  the  first  part  of  this  section,  there 
can  be  little  doubt  that  the  time  has  never  been  enlarged. 

Then,  has  this  Court  now  the  power  to  enlarge  the  time  ?  I 
think  not  Where  the  right  is  given  to  extend  the  time, 
unless  there  is  an  express  rule  or  statute  to  the  contrary, 
the  application  for  extension  must  be  made  before  the 
limited  time  expires.  The  time  to  make  such  an  application 
has  long  since  expired,  and  this  Court  cannot  do  what  the  trial 
Judge  has  no  right  to  do.  The  application  to  enlarge  the  rule 
must  be  within  the  delay. 

It  is  urged  further,  that  the  respondent's  counsel  or  agent, 
by  appearing  before  the  learned  Judge  and  consenting  to  a 
day  beyond  the  six  months  being  fixed  for  the  commencement 
of  the  trial,  has  waived  whatever  rights  he  might  otherwise 
have  had.  I  cannot  agree  with  this.  There  are  other  consider- 
ations, besides  those  which  affect  the  petitioners  and  respondent. 
The  public  are  largely  interested  in  this  petition,  and  their 
rights  cannot  be  waived  by  the  parties  to  the  petition.  Very 
properly  so  too ;  for,  if  it  were  otherwise,  the  purpose  for  which 
the  Act  was  passed  might  be  frustrated.  Basides,  there  are 
penalties  involved  in  an  election  petition  which  partake  some- 
what of  a  criminal  character,  and  no  person  in  a- trial  of  this 
nature  can  be  held  to  have  waived  his  legal  rights.  If  the 
proceedings  were  simply  between  private  parties,  as  in  an 
ordinary  suit  at  law,  they  might  be  waived ;  but  in  public 
matters  they  cannot  be  waived. 

No  matter  what  were  the  circumstances  under  which  the 
commencement  of  the  trial  was  fixed  for  the  8th  day  of  Novem- 
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^887.        ber,  the  petitioner's  counsel  was  present  and  agreed  to  this 

Emmkrsom    view,  and  it  can  hardly  with  success  be  urged  that  namiiig 

Wood.       ^^^^  ^^^  ^  ^^  ^^  ^^  ^^^  ^^^'    ^^  became  the  act  of  the 

petitioner's  counsel  the  moment  he  assented  to  the  time,  and 

he  took  the  responsibility. 

It  was  argued  that  section  32,  cap.  9,  is  merely  directory. 
But  can  any  words  b^  more  positive  than  the  words  of  this 
section :  "  The  trial  of  every  election  petition  shall  be  com- 
menced/' &C.,  and  "  if  at  any  time  it  appears  to  the  Court  or 
a  Judge  that  the  respondent's  presence  at  the  trial  is  necessary, 
such  trial  shall  not  be  commenced  during  any  session  of  Par- 
liament/' &c. 

The  trial  is  to  be  as  an  ordinary  case  in  Gonvt,  but  subject 
of  course  to  the  statute  and  the  principles  of  law. 

It  was  contended  that  the  whole  matter  was  before  the 
learned  Judge  assigned  to  hold  the  trial,  and  he  having  named 
the  day,  there  is  no  appeal  to  this  Court.  This  can  scarcely 
be  correct,  for  this  Court  has  more  than  once  in  election  cases 
heard  and  decided  upon  an  appeal  from  the  decision  of  a  single 
Judge. 

I  think  that  the  other  preliminary  objections  taken,  1st,  as 
to  the  case  being  entitled  in  the  Election  Court,  and  therefore 
the  Supreme  Court  cannot  hear  it;  2nd,  that  application 
should  have  been  made  to  the  Judge  to  rescind  his  order; 
3rd,  that  objection  should  have  been  taken  before  the  Judge, 
and  too  late  to  take  it  now ;  and  4th,  affidavits  are  wrongly 
entitled  in  the  Election  Court — ought  not  to  prevail. 

For  the  foregoing  reasons,  I  am  of  opinion  that  all  proceed- 
ings upon  the  petition  should  be  stayed. 

Palmer,  J.,  being  related  to  the  respondent,  took  no  part  in 
the  case. 

Rvie  ahaolute  v/iOumt  costs. 
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IN  THE  MATTER  OF  THE  YORK  ELECTION.  1887. 


RUEL,  Petitioner,  and  TEMPLE,  Respondent. 

Dominion  Controverted  Elections  Act,  sec.  83 — Election  Petition — 
Wliere  six  months  allowed  for  commencement  of  trial  expire 
during  Term — Effect  of. 

By  860.  33  of  "  The  Dominion  Oontroverted  Elections  Acfc,"  no  trial  of  an 
election  petition  shall  be  commenced  or  proceeded  with  during  any  Terms  of 
the  court  of  which  the  judge  who  is  to  try  the  petition  is  a  member,  and  at 
which  he  is  by  law  bound  to  sit.  Where  the  six  months  alloVed  by  sec.  32 
for  the  commencement  of  the  trial  expired  during  a  term  of  the  Supremo 
Court  of  which  the  Election  Judge  was  a  member,  and  no  application  had 
been  made  to  enlarge  the  time  for  the  trial:  Held,  that  the  power  to  try  the 
petition  had  ceased. 
See  head-note  to  the  Westmorland  case,  (ante  p.  352). 

On  the  motion  of  J.  A,  VanWart  a  rule  nisi  was  granted 
in  this  case,  calling  upon  the  petitioner  to  shew  cause  why  the 
petition  should  not  be  removed  from  the  files  of  the  Court,  and 
all  further  proceedings  stayed.  The  grounds  on  which  the  rule 
was  obtained  were  similar  to  those  in  the  Westmorland  Elec- 
tion case  (ante  p.  532).  The  petition  was  filed  on  the  18th 
April,  1887,  and  no  day  had  been  fixed  for  the  trial  of  the 
petition  at  the  time  the  present  application  was  made. 

October  29, 1887.    Chandler  now  shewed  cause,  and 

J,  A.  Vam,Wart  argued  in  support  of  the  rule. 

The  only  additional  point  urged  against  the  rule  in  this  case 
was,  that  as  the  six  months  had  expired  during  the  present 
Michaelmas  Term  of  this  Court,  the  Term  must  be  excluded 
from  the  computation,  under  sub-sec.  2  of  sec.  33. 

Cv/r,  adv.  vtdt 

The  following  judgments  were  now  delivered : 

Allen,  C.  J.  One  of  the  grounds  taken  for  staying  the  pro- 
ings  in  this  case,  viz. :  that  the  trial  was  not  commenced  within 
six  months  from  the  presentation  of  the  petition — has  been 
disposed  of  by  the  decision  in  the  Westmorland  Case ;  and  that 
will  also  decide  the  present  case  unless  the  contention  of  the 
petitioner's  counsel  that  the  time  occupied  by  the  sitting  of  the 
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^^7.        Court  in  October  last  is  to  be  excluded  in  the  computation  of 
RuBL        the  six  months. 

T^^i^^,  The  determination  of  this  question  depends  upon  the  con- 
struction to  be  given  to  the  32nd  and  33rd  sections  of  "  The 
Dominion  Controverted  Elections  Act ;  *'  the  first  of  which  de- 
clares that  "  The  trial  of  every  election  petition  shall  be  com- 
menced within  six  months  from  the  time  when  such  petition 
has  been  presented,  and  shall  be  proceeded  with  from  day  to 
day  until  such  trial  is  over."  It  then  provides  that  the  trial 
shall  not  be  commenced  during  any  session  of  Parliament  if  it 
appears  to  the  Judge  that  the  respondent's  presence  at  the  trial 
is  necessary ;  and  in  such  case,  the  time  occupied  by  such  ses- 
sion shall  not  be  included  in  the  computation  of  the  time. 

The  first  part  of  the  33rd  section  authorises  t}ie  Judge,  not- 
withstanding the  directions  in  the  32nd  section,  to  enlaige  the 
time  for  the  commencement  of  the  trial,  if  it  appears  to  him 
that  justice  requires  it. 

The  second  part  of  this  section,  on  which  the  question  in 
this  case  arises,  declares  as  follows :  "  No  trial  of  an  election 
petition  shall  be  commenced  or  proceeded  with  during  any 
term  of  the  Court  of  which  the  Judge  who  is  to  try  the  same 
is  a  member,  and  at  which  such  Judge  is  by  law  bound  to  sit" 

The  language  of  these  sections  diflfers  somewhat  from  that  of 
the  Controverted  Elections  Act  of  1874  (37  Vic  cap.  10),  as 
amended  by  the  38  Vic  cap.  10,  the  first  section  of  which, 
after  directing,  substantially  as  in  the  32nd  section  of  the 
present  Act,  that  the  trial  of  an  election  petition  shall  not  be 
commenced  during  any  session  of  Parliament  if  the  respondent's 
presence  is  necessary,  declares  that  '*  in  the  computation  of  any 
delay  allowed  for  any  step  or  proceeding  in  respect  of  any 
such  trial,  or  for  the  commencement  of  such  trial  under  the 
next  following  section,  the  time  occupied  by  any  such  session 
shall  not  be  reckoned." 

The  second  section  then  declares,  that  subject  to  the  provi- 
sions of  the  first  section,  and  except  that  it  shall  not  be  com- 
menced or  proceeded  with  during  any  term  of  the  Court  of 
which  the  Judge  trying  it  is  a  member,  and  at  which  he  by 
law  is  bound  to  sit,  the  trial  shall  be  commenced  within  six 
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months  from  the  presentation  of  the  petition,  and  shall  be        ^887. 
proceeded  with  de  die  in  diem  until  the  trial  is  over.  Rukl 

It  was  upon  the  construction  of  these  sections  that  Wilson^     Templb. 
J.,  in  the  Addington  case  (1),  held,  after  a  good  deal  of  doubt, 
that  the  time  during  which  the  Judge  who  was  to  try  the 
petition  was  engaged  in  term,  should  be  excluded  in  the  com* 
putation  of  the  six  months. 

Though  the  words  of  the  32nd  and  33rd  sections  of  the  present 
Act  differ  somewhat  from  those  of  the  1st  and  2nd  sections  of 
the  Act  38  Vic  cap.  10,  and  particularly  in  the  position  of  the 
qualifying  words  in  the  respective  sections,  I  am  inclined  to 
think  that,  substantially,  there  should  be  no  difference  in  the 
construction  of  them  ;  and,  I  admit  that  it  is  rather  difficult  to 
say  what  that  construction  should  be. 

In  the  first  place,  there  is  the  positive  declaration  in  the  32nd 
section  that  the  tria^  ''  shall  be  commenced  "  within  six  months 
after  the  presentation  of  the  petition  unless  a  certain  state  of 
circumstances  then  exists;  viz.:  unless  Parliament  is  sitting, 
i.  e.,  at  the  day  fixed  for  the  commencement  of  the  trial — ^and 
the  Judge  thinks  the  respondent's  presence  at  the  trial  is  neces- 
sary. In  that  case,  the  section  declares  that  the  time  occupied 
by  the  session  is  to  be  excluded  in  the  computation  of  the  six 
months. 

If  there  was  no  other  provision  in  the  Act  respecting  the 
commencement  of  the  trial,  there  would  not  be  much  difficulty 
in  giving  a  construction  to  the  Act ;  but  sub-section  2  of  section 
33  creates  some  difficulty  in  my  mind  ;  for  if  the  Judge  is  pro- 
hibited from  commencing  or  proceeding  with  the  trial  during 
any  term  of  this  Court  at  which  he  is  bound  to  Act, — and  I 
think  it  is  the  duty  of  a  Judge  to  sit  at  every  term  unless  there 
is  a  sufficient  reason  for  his  absence — ^it  would  seem  that  the 
time  during  which  he  was  so  prohibited  from  sitting  ought  not 
to  be  counted  in  the  computation  of  the  six  months,  though 
there  is  no  express  provision  to  that  effect,  as  there  is  under  the 
32nd  section  respecting  the  session  of  Parliament,  as  was  said 
by  Wilson,  J.,  in  the  Addington  Case  (supra). 

As  the  times  for  the  commencement  of  the  Terms  of  this 
Court  are  fixed  by  statute,  I  think  it  would  be  the  duty  of  a 
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^^^7.  petitioner,  if  practicable,  to  obtain  an  order  for  the  trial  of  his 
RtjEL  petition  at  such  a  time  as  would  not  interfere  with  the  sitting 
Temple.  ^^  ^^^  Jud^e  in  Term.  That  may  not  always  be  practicable, 
because  delays  may  be  caused  by  preliminary  objections  and 
other  matters  which  would  prevent  a  petitioner  from  applying 
to  have  the  petition  set  down  for  trial  until  the  six  months  had 
nearly  expired.  In  such  a  case,  I  think  the  petitioner  should 
apply  to  the  Judge  under  the  33rd  section  for  an  enlargement 
of  the  time  for  commencing  the  trial,  so  as  to  avoid  interfering 
with  the  attendance  of  the  Judge  at  the  Term ;  and  if  the  delay 
was  not  caused  by  any  negligence  of  the  petitioner,  the  Judge 
would,  no  doubt,  enlarge  the  time. 

So,  if  the  day  fixed  for  the  trial  should  fall  on  a  day  in 
Term  when  the  Judge's  attendance  was  required  in  Court,  I 
think  it  would  be  his  duty  to  attend  at  the  time  and  place 
fixed,  and  then  adjourn  the  trial  till  some»  future  day  beyond 
the  Term.  But  I  think  the  petitioner  would  have  no  right  to 
omit  taking  the  necessary  proceedings  to  get  the  case  to  trial, 
and  to  allow  the  six  months  to  expire,  on  the  assumption  that 
he  had  the  right  to  add  to  that  the  number  of  days  which  the 
Judge  would  or  might  be  occupied  in  attending  the  Term,  and 
then,  after  the  expiration  of  the  six  months,  and  after  the  con- 
clusion of  the  Term,  apply  to  the  Judge  to  appoint  a  day  for 
the  trial.  In  the  one  case,  I  think  the  time  during  which  the 
Judge  was  sitting  in  Term  could  be  added  to  the  six  months  ; 
in  the  other,  I  think  it  could  not. 

As  no  application  was  made  to^the  Judge  in  this  case  to 
enlarge  the  time,  and  nothing  was  done  by  the  petitioner  to 
have  the  day  of  trial  fixed  until  it  was  too  late — allowing  for 
the  necessary  notice  of  trial,  &c., — to  commence  it  within  the 
six  months,  I  think  the  power  to  try  the  petition  was  gone ; 
and  therefore  that  so  much  of  the  rule  as  asks  for  a  stay  of 
proceedings  on  the  petition  should  be  made  absolute,  but — 
under  the  circumstances — without  costs. 

Wetmobe,  J.  I  have  nothing  to  add  to  what  I  have  already 
said  in  the  Weai/morland  Case  (ante,  p.  546).  I  agree  that  the 
proceedings  should  be  stayed,  and,  as  the  rule  nidi  was  not 
moved  with  costs,  without  costs. 
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EiNO,  J.    There  is  one  point  in  this  case  not  covered  by  the       ^887. 
judgment  in  Emmerson  v.  Wood;  viz.,  as  to  the  effect  of  the       Rukl 
six  months  expiring  in  term.    The  32nd  section  declares  that     tki^li. 
the  trial  shall  be  commenced  within  six  months  from  the  pre- 
sentation of  the  petition,  while  section  33  (2)  declares  that  no 
trial  of  an  election  petition  shall  be  commenced  or  proceeded 
with  during  any  term  of  the  Court  of  which  the  Judge  is  a 
member  and  at  which  such  Judge  is  by  law  bound  to  sit. 

Thus  the  law  by  one  section  says  that  something  shall  be 
done  within  a  limited  time,  and  then  by  another  section  says 
that  the  same  thing  shall  not  be  done  during  the  pendency  of 
something  that  may  occur  at  and  before  the  close  of  the  limited 
time.  These  provisions  of  law  are  to  be  read  together,  and  I 
am  of  opinion  that  the  latter  provision  suspends  the  lapse  of 
time  mentioned  in  the  first,  to  the  extent  that  the  term  of  the 
Court  really  interferes  with  the  commencement  of  the  trial 
within  the  limited  time. 

In  such  case  I  do  not  think  it  was  necessary  expressly  to 
give  a  rule  of  computation  as  in  the  32nd  section ;  for,  subject 
to  the  provisions  of  the  Act,  the  cause  is  to  be  treated  as  an 
ordinary  cause  in  Court,  and,  by  the  settled  practice  of  the 
Courts,  the  petitioner  could  not  be  required  to  commence  the 
trial  when  the  Court  was  by  law  closed  against  him.  The 
rule  is  thus  stated  by  Erie,  C.  J.,  in  Hugliea  v.  Griffi-ths  (1) : 
"  It  seems  to  me  that  the  distinction  is,  where  the  party  has 
alone  to  do  the  act  and  where  the  act  is  to  be  done  also  by 
the  Court  In  the  former  of  these  cases  the  party  may  use 
his  time  as  he  pleases;  but  if  the  act  is  to  be  done  by  the 
Court,  and  the  Court  makes  holidays  during  the  time  within 
which  the  act  is  to  be  done,  the  party  is  to  have  given  him 
the  first  day  after  such  holidays  on  which  the  Court  will  act. 
*  *  *  I  think  a  party  who  is  prevented  from  having  the 
last  of  the  seven  days  because  the  Court  will  not  act  on  that 
day  has  the  following  day  allowed  him  to  issue  the  capias.'' 
See  also  Mumford  v.  Hitclicock  (2). 

But  while  this  is  so,  it  is  only  the  commencement  of  the  trial 
which  the  petitioner  is  thus  relieved  from  by  the  last  day  of 
the  six  months  falling  on  a  day  in  Term.    He  is  not  discharged 

(l)WL.  J.,C.P.  47.  <2)82L.  J.,aP.  169.  ' 


Digitized  by 


Google 


King,  J. 


574  NEW  BRUNSWICK  REPOBTS.  [VOL. 

^^7.  from  the  necessity  imposed  upon  him  by  the  Act  of  getting 
fiuEL  all  necessary  orders  and  giving  all  necessary  notices,  as 
Trictle.  ^^^  instance,  the  fourteen  days'  notice  of  trial ;  and  hence,  where 
he  is  not  in  a  position  to  go  to  trial  on  the  last  day  of  the  six 
months  by  reason  of  necessary  orders  or  notices  not  having  been 
obtained  or  given,  there  is  nothing  in  the  provisions  of  section 
33  (2),  or  the  rules  of  law  to  which  I  have  referred,  which 
admits  of  the  extension  of  the  time  by  operation  of  law. 
One  illustration  of  the  effect  of  the  section  I  think  would  be, 
that  a  Judge  called  upon  to  make  an  order  for  trial  to  be  held 
on  the  last  day  of  the  six  months  and  finding  that  such  day 
would  fall  in  Term  time  and  not  being  able  to  fix  an  earlier 
day,  might,  without  any  application  for  enlargement  of  time 
under  the  first  part  of  section  33,  fix  the  day  for  trial  on  the 
first  day  (not  being  Sunday)  after  Term,  thus  ti  eating  the  last 
day  of  the  six  months  as  suspended  until  the  close  of  the  Term. 
The  first  part  of  section  33  relates  to  extension  by  application 
of  the  parties ;  the  second  part  of  section  33  relates  to  extenokm 
by  operation  of  law.  ^ 

I  therefore  think  that  further  proceedings  herein  should  be 
stayed. 

Fraser,  J.  I  agree  with  the  judgment  of  the  learned  Chief 
Justice. 

Tuck,  J.  The  arguments  which  were  urged  in  the  West- 
morland election  petition  were  stated  in  this  one,  and  wherever 
they  are  applicable  I  hold  the  same  opinion  as  in  that  case. 

But  in  this  matter  it  was  contended  that  as  the  time  had 
not  expired  for  the  trial  of  this  election  petition  at  the  com- 
mencement of  Michaelmas  Term  of  this  Court,  of  which  the 
Judge  who  is  to  try  the  same  is  a  member,  the  time  occupied 
by  the  session  of  this  Court  is  not  included  in  the  computation. 
Sub-section  2  of  section  33  is  this :  "  No  trial  of  an  election 
petition  shall  be  commenced  or  proceeded  with  during  any 
term  of  the  Court  of  which  the  Judge  who  is  to  try  the  same 
is  a  member,  and  at  which  such  Judge  is  by  law  bound  to 

sit." 

This  is  entireljr  different  from  section  32,  which  provides 
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that  "in  the  computation  of  any  time  or  delay  allowed  for       1887. 

any  step  or  proceeding  in  respect  of  any  such  trial,  or  for  the       Rdel 

commencement  thereof,  the  time  occupied  by  such  session  of     teiiple. 

Parliament  shall  not  be  included."     No  such  words,  as  to  the 

computation  of  time  or  delay,  are  used  in  sub-section  2  of 

section  33.     It  seems  to  me  that  the  proper  construction  of 

that  sub-section    is    this :  that  if    under  section  32,  the  six 

months,  within  which  the  trial  of  an  election  petition  shall  be 

commenced,  has  begun  to  run,  and  just  at  the  expiration  of 

this  time,  there  is  a  term  of  the  Court  of  which  the  Judge  who 

is  to  try  the  petition  is  a  member,  then  although  this  very  day 

has  been  fixed  for  the  commencement  of  the  trial,  yet  because 

of  the  session  of  the  Court,  it  shall  not  commence ;  or,  if  the 

trial  has  commenced  and  such  a  term  of  the  Court  intervenes, 

then  it  shall  not  be  proceeded  with.    This  sub-section  has  only 

to  do  with  the  couimencement  of  a  trial,  or  with  proceedings 

after  it  has  been  commenced ;  but  if  a  day  for  the  trial  has 

been  fixed  subsequent  to  such  term  of  the  Court,  then  in  the 

computation  of  time  the  term  must  be  included. 

Having  no  doubt  upon  all  the  points  raised  in  this  case,  I 
am  of  opinion  that  all  the  proceedings  upon  the  petition  should 
be  stayed. 

Palmer,  J.,  not  having  heard  the  argument,  took  no  part. 

Ride  absolute  to  stay  fwrther 

proceedmga,  witliout  costs. 
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1887.  Ex  PARTE  CURRIE. 


Junt  27, 


Bastardy— C(m8ol,  StahUea,  cap.  103,  sees,  7  and  10 — Time  of  tried — 
WJien  imperative — Prohibition — Couniy  Courts — A  bsence  of  Judge 
— Power  of  Clerk  to  adjourn — Consol  SUxtuteSy  cap,  51,  sec.  16. 


Section  7  of  the  Gonool.  Statates,  cap.  103,  providing  that  a  charge  of  bastanij 
shall  be  tried  at  the  next  term  of  the  County  Court  after  the  birth  of  the  child, 
is  imperative,  unless  the  trial  in  postponed  to  a  subsequent  term  as  therein 
provided. 

Therefore,  where,  on  hearing  such  a  charge,  i 
postponed  to  the  next  term,  when,  owing  to 
Court  was  held,  a  writ  of  prohibition  was  granted  1 
the  County  Court  from  afterwards  trying  the  information. 

Qucere — ^Whether  the  power  given  to  the  Clerk  of  the  County  Court  by  sec. 
16,  cap.  51  of  the  Consol.  Statutes  in  case  of  the  unavoidable  absence  of  tiie 
judge,  to  adjourn  the  court  from  time  to  time,  authorizes  him  to  adjourn  it 
to  me  next  term. 


,  the  juiy  disagreed,  and  it  was 
to  the  ulness  of  the  judffe,  no 
l^ranted  to  restrain  the  judge  of 


This  was  an  application  for  a  writ  of  prohibition  to  restrain 
the  Judge  cf  the  County  Court  of  Queens,  from  further  hearing 
or  proceeding  with  a  certain  charge  ef  bastardy  preferred  against 
the  applicant  by  the  Overseers  of  the  Poor  of  the  Parish  of 
Canning,  in  Queens  County,  under  the  Consol.  Statutes, 
cap.  103. 

The  affidavits  showed  that  at  the  October  Term  of  the  Court 
in  1885,  being  the  term  next  ensuing  the  delivery  of  the  woman, 
the  information  was  tried  and  the  jury  disagreed,  whereupon  the 
Judge  postponed  the  f ui*ther  hearing  until  the  following  Janu- 
ary Term;  but  the  Judge  being  prevented  by  illness  from 
attending  at  that  time,  the  cause  was  not  then  tried.  The 
affidavit  of  the  applicant  also  stated  that  no  Court  was  held  in 
January,  1886. 

An  order  niai  having  been  granted  by  Mr.  Justice  Palmer  at 
Chambers,  on  motion  of  L.  A.  Currey,  on  the  ground  that  as 
there  had  been  no  postponement  at  the  Januaiy  Term  of  the 
Court,  the  cause  was  at  an  end,  and  the  County  Court  Judge 
had  no  authority  to  hear  it  at  any  subsequent  term, 

June  27, 1887.  Blair,  A,  G.,  now  showed  cause.  The  Judge 
had  jurisdiction  to  adjourn  the  hearing  from  the  October  Term, 
and  no  objection  can  be  raised  on  that  ground.  The  Judge 
having  been  prevented  from  illness  from  attending  at  the 
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January  Term,  the  Clerk  had  power  to  adjourn  the  Court       18^7. 
until  the  next  term :  see  Consol.  Statutes  cap.  51,  sees.  15  and     £k  parte 
16.    In  the  absence  of  evidence  to  the  contrary,  it  will  be  pre-      C^*!*!- 
sumed  that  the  adjournment  was  properly  made.     The  effect  of 
the  adjournment  of  the  Court  owing  to  the  illness  of  the  Judge 
would  be  to  postpone  all  cases  standing  for  trial  at  that  Court. 
The  question  involved  here  is  one  of  practice,  in  respect  to 
which  the  writ  of  prohibition  will  not  lie :  In  re  Clarke  (1) ; 
In  re  McLeod  <t  McLeod  (2).    See  also  In  re  Smart  (3) ;  Jones 
V.  Gitten  (4). 

L.  A.  Currey,  contra,  was  stopped  by  the  Court 

Allen,  C.  J.  I  think  a  prohibition  should  issue  in  this 
case. 

The  7th  section  of  the  Act  directs  that  all  charges  of  bastardy 
shall  be  tried  at  the  term  of  the  County  Court  for  the  county 
in  which  the  information  is  laid,  next  ensuing  the  deliveiy  of 
the  woman,  unless  the  trial  be  postponed  as  thereinafter  pro- 
vided. And  the  10th  section  declares  that  if  the  woman  does 
not  appear  to  give  evidence  at  the  time  appointed  for  the  trial, 
"  or  for  any  other  sufficient  reason  appearing  to  the  Judge,  the 
hearing  of  the  case  may  be  postponed  to  a  future  day,  or  until 
the  next  term  of  the  Court,  and  so  from  term  to  teinn." 

At  the  October  Term  of  the  Court  in  1885  the  hearing  of 
the  information  was  postponed  by  the  Judge  until  the  following 
January  Term ;  but  the  Judge  having  been  prevented  by  illness 
from  attending  at  that  time,  the  cause  was  not  tried ;  and,  in 
fact,  it  is  pretty  clear  that  no  Court  was  held  in  January, 
1886. 

It  was  contended,  however,  that  as  by  the  16th  section  of 
the  County  Courts  Act,  (Consol.  Statutes  cap.  51)  the  Clerk  was 
authorized  to  adjourn  the  Court  in  case  of  the  unavoidable 
absence  of  the  Judge,  we  should  presume  that  the  Clerk  did 
adjourn  it  until  the  June  Term,  when  the  trial  could  properly 
take  place. 

Admitting,  that  in  the  absence  of  any  evidence  to  the  con- 
trary, it  might  be  presumed  that  the  Clerk  did  adjourn  the 

(1)2L  J.,N.  S.  (0nt.)2Ga  (8)  7  U.  C,  P.  R.  864. 

(2>  5  U.  C.  P.  R.  467.  (4)  61  L.  T.,  N.  B.  699. 
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\^[i__  Court  on  the  non-arrival  of  the  Judge  in  January,  we  cannot 

Exparte     presume  that  he  adjourned  it  to  any  particular  day,  and,  cer- 
^^^      tainly,  not  until  the  next  term.    The  authority  given  to  the 

Aiicn^  J.  Clerk  is,  to  adjourn  in  case  the  Judge  is  prevented  from  attend- 
ing on  the  first  day  of  the  term ;  and  so  from  day  to  day  until 
the  Judge's  arrival.  And  even  if  he  could  adjourn  the  Court 
until  the  next  term,  he  clearly  had  no  authority  to  adjourn 
the  hearing  of  this  case,  which  could  only  be  done  by  the 
Judge.  I  therefore  think  that  when  the  January  Term  passed 
without  any  postponement  of  the  hearing,  the  case  was  at  an 
end,  and  the  Judge  had  no  authority  to  hear  it  at  the  next 
Juno  Term. 

It  was  argued  on  behalf  of  the  prasecutors  that  the  language 
of  the  7th  sec.  of  cap.  103,  *'  shall  be  tried  at  the  term,"  &c., 
was  directory  only ;  and  that  as  the  County  Courts  had  general 
jurisdiction  over  bastardy  proceedings,  there  was  nothing  to 
prevent  the  trial  of  this  case  at  the  June  Term.  I  think, 
however,  that  such  is  not  the  propci-  construction  of  the  Act ; 
and  that  reading  the  7th  and  10th  sections  together,  the  word 
"  shall "  must  have  its  ordinary  meaning  and  be  construed 
imperatively  "unless  the  tiial  be  postponed,"  as  directed  in 
the  10th  section ;  that  is,  by  the  order  of  the  Judge  on  "  suffi- 
cient reason  "  appearing  to  him.  It  is  clear  that  no  such  order 
was  made — no  Court  having  been  held  in  January. 

Wetmore,  Palmer,  King,  and  Eraser,  JJ.,  concurred. 

Tuck,  J.,  was  absent. 

Rule  absolute. 
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REGINA  V,  BROWNELK  ^^' 

(Crown  CaM  reserved).  January  7. 

Railway — Obstruct hig  and  interrupting  free  use  of — Dominion  Act, 
42  Vic.  cap,  9,  sec.  86. 

B.,  without  the  consent  of  a  Railway  Company, took  a  trolly  or  hand-car  belong- 
iuff  to  them,  and  ran  upon  the  raUway  for  a  number  of  miles,  at  a  time  when, 
orainarilv,  no  train  was  reasonably  to  be  expected  to  be  running  upon  that 
part  of  the  road. 

/^eZe/,— (Kino,  J.,  dissenting),  that  he  was  guilty  of  "obstructing  and  inter- 
rupting the  free  use  of  the  railway, "  under  sec.  86  of  the  Dominion  Act  42 
Vic.  cap.  9,  though  his  doing  so  did  not  actually  interfere  with  any  train. 

Crown  Case  reserved. 

The  prisoner  was  tried  before  Mr.  Justice  Fraser  at  the  York 
sittings  in  June,  1886,  upon  an  indictment  charging  him  with 
obstructing  the  free  use  of  the  railway  of  the  New  Brunswick 
Railway  Company,  by  improperly  and  without  lawful  author- 
ity placing  a  hand-car  upon,  and  propelling  it  over,  the  railway. 
The  indictment  was  laid  under  the  86th  section  of  the  Dominion 
Act  42  Vic.  cap.  9,  which  is  as  follows : — 

"  Every  person  who,  by  any  means  or  in  any  manner  or  way  what- 
soever, obstructs  or  interrupts  the  free  use  of  the  railway,  or  the  car- 
riages, vessels,  engines  or  other  works  incidental  or  relative  thereto, 
or  connected  therewith,  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  punished  by  imprisonment  in  the  common 
gaol  of  the  district  or  county  where  the  conviction  takes  place,  for 
any  term  less  than  two  years ;  or  in  the  penitentiary,  for  a  term  not 
to  exceed  five  years,  and  not  less  than  two  years." 

Upon  the  trial,  the  prisoner  pleaded  "guilty,"  but  claimed 
that  what  he  did  was  not  an  offence  within  the  statute ;  and  it 
was  agreed  by  the  counsel  for  the  Crown  and  the  prisoner, 
that  a  case  should  be  reserved  for  the  opinion  of  the  Court  in 
which  the  depositions  upon  which  the  prisoner  was  committed 
for  trial  should  be  embodied. 

From  the  depositions  it  appeared  that  Che  railway  consisted 
of  a  single  track ;  thut  the  prisoner  was  not  an  employee  of 
the  New  Brunswick  Railway  Company,  and  that  he  had  no 
authority  to  run  the  hand-car  upon  the  track,  but  did  it  entirely 
for  his  own  convenience;  that  the  alleged  offence  was  com- 
mitted on  Sunday  night  at  an  hour  when  the  running  of  the 
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^^7.        hand-car  would  not  interfere  with  any  regular  trains  on  the 
Reqixa      road ;  that  special  trains  were  liable  to  run  over  the  road  at 
Brownbll.    ^'^y  ^^^^  >  ^^^  ^^^^  ^  ^  matter  of  fact  the  act  of  the  prisoner 
did  not  interfere  with  any  train. 

October  27,  1886.  HazeUt  for  the  prisoner.  The  prisoner 
was  not  guilty  of  an}'^  obstruction  in  fact,  because  the  use  of 
the  track  was  not  required  by  the  railway  company  at  the 
time.  To  constitute  an  obstruction  or  interruption  of  the  free 
use  of  the  railway,  there  must  be  an  actual  interference  with 
the  running  of  the  trains.  There  must  be  either  an  actual 
obstruction  or  at  the  very  least  an  intention  to  do  so.  Walking 
on  the  track  or  driving  a  horse  across  it,  would  be  as  much  an 
obstruction,  as  running  a  trolly  which  could  be  easily  removed. 
Considering  how  unlikely  it  was  that  a  ti*ain  would  be  passing 
on  the  track,  and  how  easily  the  trolly  could  be  removed,  it 
cannot  be  said  either  that  the  prisoner's  act  was  likely  to  cause 
disaster,  or  that  he  intended  it  to  do  so.  See  Beg  v.  Bradford 
(1),  where  Cockburn,  C.  J.,  says : ."  The  object  of  the  Legislature 
was  obviously  to  prevent  any  disaster  to  those  using  the  nul- 
way,  and  to  punish  those  who  put  obstructions  in  such  a 
manner  as  was  likely  to  cause  such  disaster." 

In  Beg.  v.  Hadjield  (2)  there  was  an  obstruction  in  fact,  and 
the  judgment  proceeded  on  that  ground.  The  same  remark 
applies  to  Beg,  v.  Hardy  (3),  and  Boberts  v.  Preston  (4).  See 
also  Beg.  v.  Hdroyd  (5).  In  Batting  v.  Bristol  and  Exeter 
Bailway  Company  (6),  it  was  held  that  to  render  a  person 
liable  to  a  penalty  for  obstructing  the  free  passage  of  a  rail- 
way, he  must  have  intended  to  commit  the  obstruction  com- 
plained of. 

E.  L.  Wetmore,  Q.  C,  for  the  Crown.  The  expression  "  free 
use  of  the  railway  "  in  section  86,  means  that  the  company 
shall  at  all  times  be  free  to  run  their  trains  over  the  line,  and 
anything  put  on  the  rails  which  would  interfere  witR  such 
free  use  is  an  obstruction.  Suppose  a  piece  of  timber  was  put 
across  a  public  road,  it  would  not  be  necessary  that  a  carriage 
should  run  against  it,  in  order  to  make  it  an  obstruction  to  the 
highway.    The  Act  32  &  33  Vic.  cap.  22,  sec.  39  declares  that  the 

(1)  8  CJox  a  0.  809.  (8)  11  Cox  0.  C.  GM.  (6)  2  Moo.  &  Rob.  399. 

(2)  11  Cox  C.  Q.  674.  (4)  9  a  a,  N.  &  aO&  (6)  8  L.  T.  066, 
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placing  of  anything  on  a  railway  with  intent  to  obstruct,  is  a        ^8^7- 
felony.    Sections  87  and  88  of  the  Act  42  Vic.  cap.  9,  pro-      Rkoika 
vide  for  cases  of  intentional  obstructions;  but  in  section  86    Brownell. 
under  which  the  prisoner  was  indicted  there  is  no  provision 
as  to  intent.    It  is  sufficient  if  what  Ls  done  amounts  to  an 
obstruction,  or  would  have  the  effect  of  interfering  with  the 
free  use  of  the  railway.    See  Rex  v.  Monoghan  (1).    The  use 
of  the  trolly  was  an  unlawful  act,  and  was  likely  to  cause 
disaster  to  the  trains  and  endanger  the  lives  of  those  on  board. 

Cur.  adv.  wit. 

The  following  judgments  were  now  delivered: — 

Allen,  C.  J.  I  think  the  conviction  in  this  case  should  be 
sustained. 

The  86th  section  of  the  Act  under  which  the  conviction  took 
place,  declares  that  "  Every  person  who  by  any  means,  or  in  any 
manner  or  way  whatsoever,  obstructs  or  interrupts  the  free 
use  of  the  railway,  or  the  carriages,  vessels,  engines  or  other 
works  incidental,  or  relative  thereto,  or  connected  therewith, 
shall  be  guilty  of  a  misdemeanor." 

I  cannot  agree  to  the  argument  of  the  prisoner's  counsel  that 
the  words  "  obstructs  or  interrupts  the  free  use  of  the  railway  "  - 
should  be  construed  to  apply  only  to  cases  where  a  train  is 
actually  obstructed.  That  might  perhaps  be  the  proper  con- 
struction if  the  words  "the  free  use  of  the  railway"  were 
omitted,  and  the  section  merely  prohibited  the  obstruction  or 
interruption  of  the  carriages,  engines,  &;a,  but  I  think  the  in- 
terruption of  the  free  use  of  the  road  was  intended  to  apply  to 
cases  where  there  was  no  actual  obstruction  of  the  engines  or 
carriages,  but  where  some  act  was  done  whereby  an  engine  or 
train  coming  along  the  railway  might  be  obstructed  or  inter- 
rupted. The  prisoner,  in  using  the  road  as  he  did,  certainly 
obstructed  the  free  use  of  the  road :  in  other  words,  he  inter- 
fered with  the  right  which  the  company  had,  to  use  the  road 
at  all  times  without  being  subject  to  obstruction  or  interrup- 
tion of  any  kind  ;  which,  I  think,  is  what  the  Legislature  in- 
tended to  guard  against.    I  think  the  section  prohibits  not 

a)  u  Cox  c.  a  006. 
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1887,  only  the  actual  obstruction  of  the  engines  or  carriages  on  the 
Rbgina  road,  but  also,  the  doing  of  any  act  whereby  an  engine  or  tndn 
Beownkll.  naigtt  be  obstructed  if  it  should  happen  to  be  using  the  road 
at  the  time  :  in  fact,  that  no  person  has  a  right  to  put  any  ob- 
struction on  the  road  whether  it  actually  interferes  with  the 
use  of  the  road  or  not. 

The  words  of  the  statute  24  &  25  Vic  cap.  97,  sec  36,  under 
which  the  cases  of  R^,  v.  Hadfidd  (1),  and  Beg.  v.  Hardy  (2), 
were  decided,  are,  "  shall  obstruct  any  engine  or  carriage  using 
any  railway,"  very  different  from  the  words,  "  obstruct  the  free 
use  of  the  railway."  Therefore  these  cases  do  not  support  the 
contention  in  this  case,  that  an  absolute  obstruction  was  neces- 
saiy  to  sustain  the  conviction. 

It  will  be  observed  that  the  words  ''  obstructing  or  interrupt- 
ing the  free  use  of  the  i-ailway  "  are  used  in  the  87th  section 
of  the  Act,  as  well  as  in  the  86th ;  but  in  the  87th  section  the 
act  must  be  done  wilfully  and  maliciously — ^words  which  are 
not  used  in  the  86th  section,  which,  I  think,  was  intended  to 
apply  to  every  case  where  the  free  use  of  the  railway  was  **  in 
any  manner  whatsoever "  obstructed  or  interrupted,  whether 
the  person  doing  the  act  intended  to  commit  a  wrong,  or  not 

Palmer,  J.  I  think  the  unauthorized  placing  of  a  trolly  on 
the  track  of  the  railway,  and  running  it  there  as  proved  in  this 
case,  was  evidence  on  which  the  jury  could  find  that  the  de- 
fendant committed  the  offence  charged  in  the  indictment ;  and, 
consequently,  the  conviction  should  be  sustained. 

Wetmore,  Fraseb,  and  Tuck,  JJ.,  agreed  with  the  learned 
Chief  Justice. 

King,  J.  The  prisoner  improperly  took  a  trolly  of  the  com- 
pany and  placed  it  upon  the  track  and  ran  over  Uie  track  for  a 
number  of  miles  without  the  consent  of  the  company.  It  was  at 
a  time  when  by  the  ordinary  running  of  the  trains  no  train  was 
reasonably  to  be  expected  to  be  upon  that  part  of  the  track. 
The  prisoner  was  indicted  under  42  Vic,  cap.  9,  sec  86,  for 
obstructing  or  interrupting  the  free  use  of  the  railway.    The 

a)L.R.lGL0.258.  (2)  L.  B.  1 C  C  87S. 
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section  is  as  follows :  —  (His  Honor  here  read  the  section.)       ^887. 

It  is  to  be  noted  that  this  section  makes  the  obstruction  or      Regina 
interruption  an  offence  irrespective  of  whether  it  is  unlawful^   Bkownell. 
wilful  or  malicious.    The  obstruction  of  the  free  use  of  a  rail- 
way by  accident,  or  under  a  claim  of  right,  or  by  right,  would 
be  within  the  strict  language  of  the  statute.    Such  a  section  is 
certainly  not  to  be  extended  beyond  its  terms. 

The  somewhat  similar  provisions  of  32  &  33  Vic,  cap.  22, 
sec.  40,  require  however  that  the  act  of  obstruction  or  inter- 
ruption shall  be  unlawful. 

It  may  also  be  noted  that  by  sec.  87  of  42  Vic,  cap.  9,  the 
wilful  and  malicious  obstructing  or  interrupting  the  free  use 
of  a  railway  is  made  a  misdemeanor;  but  while  under  the  8Gth 
section  the  punishment  may  be  for  five  years  where  the  act  is 
neither  in  itself  unlawful,  wilful  or  malicious,  the  wilful  and 
malicious  doing  of  the  same  act  under  section  87  is  to  be  pun- 
ished in  like  manner  as  persons  guilty  of  misdemeanor  are 
directed  to  be  punished  by  the  laws  in  force  in  Canada. 

Then  further,  by  section  88  the  wilful  and  malicious  injury 
or  obstruction  to  a  railway  with  intent  to  injure  any  person  or 
property  passing  along  such  line  of  railway,  or  to  endanger 
human  life  is  declared  to  be  a  misdemeanor  to  be  punished  by 
imprisonment  in  the  common  gaol  for  a  period  not  exceeding  one 
year ;  and  if  in  consequence  of  such  act  done  with  the  intent 
aforesaid  any  person  so  passing  over  and  along  such  railway 
actually  suflTers  any  bodily  harm,  or  if  any  property  passing 
over  the  line  be  damaged,  it  shall  render  the  oiEBUce  a  felony 
punishable  by  imprisonment  in  the  penitentiary  for  two  years, 
or  in  the  common  gaol  for  a  period  exceeding  one  year  and  less 
than  two  years. 

These  provisions  of  the  87th  and  88th  sections  seem  to  be 
very  extraordinary  in  their  leniency  as  compared  with  section 
86,  and  very  unnecessary  if  under  section  86  every  obstruction 
or  interruption  however  free  from  wilfulness,  malice  or  unlaw- 
fulness or  wrong  intention  and  however  constructive  the  ob- 
struction or  interruption  may  be,  is  punishable  with  five  years 
imprisonment  in  the  penitentiary. 

This  extraordinary  disproportion  in  the  punishment  awarded 
in  respect  of  the  ofiTences  dealt  with  by  these  sections,  and  the 
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1887^ absence  from  the  86th  section  of   any  limitation  as  to  un- 

Reoina      lawfulness,  wilfulness  or  maliciousness,  may  well  be  borne  in 
Browvbll.    ™i^<l   when  it  is  proposed  to  extend  the  provisions  of    the 
latter  section  to  cases  not  within  its  letter,  because  of  the  sup- 
posed object  contemplated  by  the  Legislature. 

The  learned  counsel  for  the  Crown  sought  to  support  the 
conviction  upon  the  authority  of  several  cases  decide  in  Eng- 
land upon  Acts  differently  worded,  and  which,  as  I  think,  are 
clearly  distinguishable. 

Beg.  V.  Holroyd  (1),  was  under  3  &  4  Vic  cap.  97,  sec.  15, 
which  declared  that  "  any  person  who  shall  wilfully  do  or  cause 
to  be  done  anything  in  such  a  manner  as  to  obstruct  any  engine 
or  carriage  using  any  railway,  or  to  endanger  the  safety  of  per- 
sons conveyed  upon  the  same,  shall  be  guilty,  etc."  One  differ- 
ence between  that  Act  and  ours  is  that  by  the  English  Act  the 
prohibited  act  is  anything  done  ''  in  such  manner  as  to  obstruct," 
while  by  our  Act  the  prohibited  act  is  the  obstructing.  In 
Meg.  V.  Holroyd  it  appeared  that  lai^e  quantities  of  earth  and 
rubbish  were  found  placed  across  the  railway,  and  the  prose- 
cutor's case  was  that  this  had  been  done  wilfully  and  in  order 
to  obstruct  the  use  of  the  railway,  and  defendant's  case  was 
that  the  earth  and  rubbish  had  been  accidentally  dropped  on 
the  railway.  Maule,  J.,  told  the  jury  that  if  the  rubbish  had 
been  dropped  on  the  rails  by  mere  accident  the  defendant  was 
not  guilty  but  "  it  was  by  no  means  necessary  in  order  to  bring 
the  case  within  the  Act,  that  defendant  should  have  thrown  the 
rubbish  on  the  rails  exprassly  with  the  view  to  upset  the  train 
of  carriages.  If  defendant  designedly  placed  these  substances 
having  a  tendency  to  produce  an  obstruction,  not  caring  whether 
they  actually  impedeff  the  carriages  or  not,  that  was  a  case 
within  the  Act."  And,  on  the  jury  asking  "  what  was  the 
meaning  of  the  term  wilfully  used  in  the  statute,"  the  learned 
Judge  added :  he  "  should  consider  the  Act  to  have  been  wil- 
fully done  if  the  defendant  intentionally  placed  the  rubbish  on 
the  line,  knowing  that  it  was  a  substance  likely  to  produce  an 
obstruction ;  if,  for  instance,  he  had  done  so  in  order  to  throw 
upon  the  company's  officers  the  necessary  trouble  of  removing 
the  rubbish." 
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Beg.  V.  Bradf<yi'd  (1)  was  a  case  under  the  same  section.  ^^7. 

Boys  there  had  put  a  truck  across  the  track ;  no  actual  obstruc-  Regina 

tion  to  any  carriage  or  engine  was  caused,  but  it  was  held  to  brownkll. 

be  an  offence  under  the  Act  ' — . 

Kliiif,  J. 

Crompton,  J.,  said :  "  The  statute  sayB  '  shall  wilfully  do,  or        

cause  to  be  done,  anything  in  such  manner  as  to  obstruct/ 
Does  not  that  mean,  if  the  obstruction  is  put  in  such  a  place  and 
such  a  manner  that  any  engine  coming  along  maybe  obstructed?*' 
And  Cockbum,  C.  J.,  said :  "  I  am  of  opinion  this  cas6  comes 
within  both  branches  of  the  alternative  stated  in  the  section. 
There  was  an  obstruction  put  on  the  line,  and  it  was  put  so  as 
to  endanger  the  safety  of  persons  conveyed.  It  was  contended 
that  there  can  be  no  obstruction  until  some  train  be  actually 
obstructed,  but  such  a  construction  cannot  be  maintained.  The 
object  of  the  Legislature  was  obviously  to  prevent  any  disaster 
to  those  using  the  railways,  and  to  punish  those  who  put 
obstructions  in  such  a  manner  as  was  likely  to  cause  such 
disaster." 

These  extracts  are  inapplicable  to  our  Act  which  describes 
the  prohibited  act  as  the  obstruction  or  interruption  of  the  free 
use  of  the  railway  or  the  carriages,  etc.,  and  makes  such 
obstruction  or  interruption  an  offence  when  done  by  any  means 
or  in  any  manner  or  way  whatsoever,  thus  making  the  actual 
•  obstruction  or  interruption  to  the  free  ubc  the  act  of  offence ; 
while  under  the  English  Act  the  actual  obstruction  or  interrup- 
tion is  not  what  is  alone  aimed  at,  for  the  offence  consists  in 
doing  anything  in  sicch  a  manner  as  to  obstruct,  that  is  to  say, 
(to  use  the  language  of  Maule,  J.,  before  cited)  "in  such  a 
manner  as  that  its  tendency  would  be  to  obstruct" 

Beg.  V.  Hadjield  (2),  and  Beg.  v.  Hardy  (3),  were  decisions 
upon  24  &  25  Vic,  cap.  97,  sec.  36 — which  enacted  that  "  who- 
soever by  any  unlawful  act  or  by  any  wilful  omission  or  neglect, 
obstructs  or  causes  to  be  obstructed  any  engine  or  carriage 
using  any  railway  is  guilty  of  a  misdemeanor." 

In  Beg  v.  Hadfidd  the  prisoner  went  upon  the  track  and 
altered  signals  and  so  caused  an  approaching  train  to  slow  up 
in  passing  a  station.  It  was  held  an  obstruction  (Martin,  B., 
dissenting,)  on  the  ground  that  the  preceding  section  had  made 

a)8CoxC.C.^  (S)UOoxaa67i.  C8)UCozC.C.06(L 
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^^7.        the  unlawful  and  malicious  making  of  signals  with  intent  to 
Regina      obstruct,  one  of  a  class  of  illegal  acts  with  other  cases  of 
Bkownbll.    Physical  obstruction,  and  it  has  concluded  that  the  unlawful 
acts  referred  to  in  section  36  were  equally  extensive. 

In  Beg  v.  Hardy  the  defendant  went  upon  a  railway  track 
and  by  holding  out  his  arms  in  the  mode  used  by  inspectors  of 
the  line  when  desirous  of  stopping  the  train  between  stations, 
caused  an  approaching  train  to  reduce  its  speed  from  twenty 
to  four  miles  an  hour.  It  was  held  that  this  amounted  to  an 
unlawful  obstructing.  It  was  considered  that  from  the  use  of 
the  words,  wilful  omission  or  neglect,  and  from  the  enumeration 
of  offences  in  the  preceding  section,  the  section  in  question  was 
to  be  deemed  as  not  confined  to  cases  of  physical  obstruction. 

This  reference  to  the  grounds  of  decision  in  these  cases  shows 
that  they  cannot,  any  more  than  the  others,  be  deemed  autiiori- 
ties  in  construing  section  86  of  our  Act  42  Vic  clip.  9.  It  would 
scarcely  be  contended  that  making  signals  on  a  track  out  of 
sight  of  a  train,  which  if  a  train  came  along  would  cause  it  to 
stop  would  be  an  obstruction  or  interruptioi\  under  section  86. 

The  case  being  therefore  free  from  authority,  and  there 
being  no  good  reason  for  extending  the  extraordinary  pro- 
visions of  the  86th  section  to  cases  beyond  its  strict  terms, 
I  think  that  in  order  to  constitute  an  offence  under  it  there 
must  be  an  obstruction  or  interruption  in  fact  to  the  use  of  the 
railway,  and  I  therefore  think  the  conviction  should  be 
quashed. 

Conviction  affirmed. 
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BORDEN  ET  AL.  V.  SUMNER.  18S7. 


Casts — Execution  for  rwn-payinenl  of — ConsoL  Statutes  cap,  38  sec, 

27— Delay. 

Aa  execntion  for  iion-payment]|of  costs  ordered  under  ConsoL  Statutes  cap.  38, 
sec.  27y  though  the  costs  had  been  taxed  nearly  five  years  previously,  it  ap- 
pearing that  the  delay  was  caused  by  an  expectation  wat  the  costs  would  be 
credited  against  an  account  due  to  the  execntion  debtor. 

February  12,  1887.  A.  /.  Trueman  on  behalf  of  the  defend- 
ants, moved  under  Consol.  Statutes,  cap.  38,  sec.  27,  for  an 
order  for  an  execution  against  the  plaintiff  for  non-payment  of 
costs  taxed  to  the  defendants,  and  directed  to  be  paid  by 
plaintiff  for  not  proceeding  to  trial  pursuant  to  notice.  The 
costs  were  taxed  on  the  4th  March,  1882. 

The  affidavit  read  shewed  that  one  of  the  defendants  about 
the  time  the  costs  were  taxed,  became  indebted  to  the  plain- 
tiff in  an  amount,  against  which  he  thought  the  costs  would 
be  credited  by  the  plaintiff;  that  this  account  was  not  settled 
until  September  last,  when  the  plaintiff  demanded  payment 
and  refused  to  give  credit  for  the  defendants'  bill  of  costs, 
although  both  defendants  were  willing  that  it  should  be 
applied  in  that  way.  The  affidavit  also  stated  that  the 
defendants'  delay  in  applying  for  an  execution  was  caused  solely 
by  their  belief  that  the  plaintiff  would  credit  the  costs  against 
the  account. 

Cotton  v.  Stack  (1)  was  referred  to. 

Per  Curiam.  RuU  for  execution. 


February  12, 
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1887.        GROSSMAN  et  al.,  Appellants,  and  H ANINGTON,  Respondent. 

June  SO, 

Fracttee — Equtty — Answer  not  signed  nor  sworn,  to. 

Where  an  answer  was  pat  in  neither,  signed  nor  sworn  to  by  the  defendant,  and 
no  order  had  been  obtained  allowing  it  to  be  so  jmt  in,  it  was  remoyed  from 
the  files  of  the  Court  on  application  of  the  plaintiff. 

This  was  an  appeal  from  a  judgment  of  His  Honor  the  Judge 
in  Equity,  ordering  the  defendants'  (appellants')  answer  to  be 
removed  from  the  files  of  the  Court 

The  bill  and  interrogatories  were  filed  and  served  on  the 
2()th  January,  1886.  On  the  22nd  March  following,  the  de- 
fendants' solicitor  served  and  filed  a  paper  purporting  to  be  an 
answer,  but  which  was  neither  signed  nor  sworn  to  by  the 
defendants,  and  no  order  had  been  obtained  allowing  it  to  be 
put  in  without  oath  or  signature.  On  the  4th  May  following, 
the  plaintiff  gave  notice  that  he  would  at  the  next  sitting  of 
the  Equity  Court,  move  to  have  the  alleged  answer  removed 
from  the  files  of  the  Court.  The  learned  Judge  made  an  order 
granting  the  application,  delivering  the  following  judgment : 

I  have  made  up  my  mind  that  the  answer  must  come  off  file,  and 
that  the  defendants  must  pay  the  cgsts. 

My  judgment  is  this,  for  it  is  admitted  by  the  counsel  opposing 
that  by  the  English  practice  the  answer  would  have  to  be  taken  off 
the  file.  The  only  point  made  was  that  this  had  been  waived  by  the 
delay.  I  do  not  think  there  was  any  delay.  Then  it  was  argued 
that  under  one  of  the  sections  of  the  Equity  Act,  cap.  49  Consol. 
Statutes,  that  'the  practice  was  that  this  point  should  be  taken  by 
exception.  That  section  only  applies  to  applications  with  reference 
to  impeifections,  and  this  matter  is  not  properly  a  matter  of  excep- 
tion at  all,  but  an  irregularity.  The  statute  Aoga  not  alter  the  thing 
at  all.  The  old  Equity  Act  made  the  English  practice,  the  practice 
here,  where  it  was  not  altered  by  general  order  or  Act  of  Assembly ; 
and  then  when  the  49th  cap.  Consol.  Statutes  was  passed,  it  re-enacted 
that  the  practice  of  this  Court  that  then  existed  should  continue 
to  be  the  practice,  except  in  so  far  as  that  Act  altered  it,  and 
therefore  it  appears  that  the  practice  (admitted  by  Mr.  Knapp)  would 
authorize  this  application,  which  practice  was  established  by  Statute 
law  the  practice  of  this  Court,  and  therefore  I  have  no  doubt  about 
it  at  all ;  the  costs  must  follow. 
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June  30, 1887.  Knapp,  in  support  of  the  appeal.  By  sec.  ^387* 
32  of  cap.  49  of  the  Consol.  Statutes,  exceptions  to  a  defend-  CRoasMAir 
ant's  answer  must  be  set  down  for  ai^ument  as  to  its  sufficiency  haminoton. 
within  fourteen  days  from  the  filing  and  service,  otherwise  it 
shall  be  deemed  sufficient ;  and  by  section  36 :  "  No  objection 
to  the  answer  on  the  ground  of  its  badness  or  insufficiency 
shall  be  made  by  the  plaintiff,  or  entertained  by  the  Judge  on 
such  motion,  but  such  objection  shall  be  determined  only  upon 
exceptions  to  the  answer/'  The  plaintiff  is  in  this  dilemma, 
either  he  must  treat  the  answer  as  a  nullity  and  proceed  to 
take  his  bill  pro  confesao,  or  if  he  elects  to  treat  it  as  an 
answer,  he  must  file  exceptions  within  fourteen  days.  Hav- 
ing allowed  the  time  to  pass,  he  could  not  afterwards  take 
objection  to  it,  either  by  exception,  or  by  motion  to  remove  it 
from  the  files  of  the  court.  He  could,  however,  waive  the 
objection  of  its  being  sworn  to,  and  by  hii«  delay  he  has  clearly 
done  so. 

D.  L.  Hanington,  Q.  (7.,  contra.  As  long  as  this  answer  is 
on  file,  the  plaintiff  cannot  proceed  to  take  his  bill  piv  confesso. 
The  Clerk  would  not  be  justified  in  himself  deciding  as  to  its 
sufficiency,  and  giving  the  necessary  certificate.  The  order 
made  by  the  learned  Judge  in  Equity  was  properly  granted. 
This  answer  was  not  even  signed  by  the  defendants,  and 
therefore  could  not  be  used  as  an  admission.  It  was  simply 
signed  by  counsel.  The  plaintiff  is  entitled  to  an  answer 
under  oath.  It  is  only  necessary  to  proceed  by  exceptions 
when  a  sworn  answer  has  been  filed.  This  is  not  an  answer 
for  any  purpose,  being  a  mere  statement  of  counsel.  An 
answer  cannot  be  put  in  without  being  sworn  to,  except  by 
order  of  the  Court:    1  Dan.  Ch.  Pr.  733,  730,  &  784. 

Knapp,  in  reply. 

King,  J.  I  think  this  appeal  should  be  dismissed.  Section 
36  relied  on  by  the  appellants  applies  to  cases  where  the 
defendant  has  put  in  a  reply  having  the  substantial  requisites 
of  an  answer.  The  authorities  show  that  an  answer  is  the 
the  reply  of  the  defendant,  signed  and  sworn  to,  except  in 
certain  cases  which  are  clearly  defined.    As  the  alleged  answer 
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^^7.        in  this  case  is  not  within  these  exceptions,  it  is  not  an  answer 
Grossman     at  all.     The  plaintiff  was  not  bound  to  proceed  to  take  the 
Hanington.  ^^^^  P'*'^  confeaao,  but  was  entitled  to  have  this  paper  taken  off 
the  files  of  the  Court. 


King,  J. 


Fraser  and  Tuck,  JJ.,  concurred. 

The  other  members  of  the  Court  were  not  present. 

Appeal  dismissed  with  costs. 


18S7. 


Augustus. 


Ex  PARTE  COLIN  CAMPBELL. 

Summary  Convictions  Act — Summons — Service, 

Service  of  a  summons  issued  under  the  Summary  Convictions  Act  held  sufficient, 
where  the  door  of  the  defendant's  house  was  fastened,  and  the  constable  spoke 
to  him  through  a  closed  window,  explaining  the  nature  of  the  process,  and 
then  placed  a  copy  of  it  under  the  door,  informing  the  defendant  thereof ; 
after  which  he  returned  to  the  window  and  showed  the  original  summons  to 
the  defendant,  who  said,  *<  That  will  do." 

This  was  an  application  to  remove  a  conviction  made  by  the 
Police  Magistrate  of  the  City  of  Fredericton,  for  a  violation  of 
the  second  part  of  the  Canada  Temperance  Act.  The  objection 
to  the  conviction  was,  that  there  had  been  no  service  of  sum- 
mons, as  required  by  the  Summary  Convictions  Act  (32  & 
33  Vic.  cap.  31,  sec.  2)  which  enacts : 

"Every  such  summons  shall  be  served  by  a  constable  or 
other  Peace  Officer,  or  other  person  to  whom  the  same  may  be 
delivered,  upon  the  person  to  whom  it  is  directed,  by  delivering 
the  same  to  the  party  personally,  or  by  leaving  it  with  some 
person  for  him  at  his  last  or  most  usual  place  of  abode." 

The  evidence  of  the  alleged  service  was  that  the  constable 
went  to  the  defendant's  house  for  the  purpose  of  effecting 
service  of  the  summons,  but  was  not  allowed  to  enter  by  reason 
of  the  door  being  fastened.  He,  however,  saw  the  defendant 
through  the  window,  and  explained  to  him  in  a  loud  voice, 
which  he  believed  could  be  heard  by  the  defendant,  the  nature 
of  the  paper  he  desired  to  serve,  telling  him  that  he  would  place 
a  copy  under  the  door.    He  did  so ;  and  then  returning  to  the 
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window  held  the  original  summons  so  that  the  defendant       ^8^7. 
could  see  it,  when  the  latter  said,  "That  will  do."     The      Bxparu 
defendant  did  not  appear  in  person  or  by  counsel  at  the  trial. 
An  order  nisi  having  been  granted  by  Mr.  Justice  Fraser  at 
Chambers, 

August  23, 1887.  /.  A,  VanWart  now  shewed  cause,  and 
submitted  that  the  service  was  good.  It  was  clear  that  the 
summons  came  to  the  defendant's  knowledge,  and  by  his  state- 
ment he  waived  any  further  requirements.  The  Magistrate 
under  sec.  32  is  the  judge  of  whether  the  summons  has  been 
properly  sei-ved. 

Zohrah  v.  Smith  (1)  and  Robinson  v.  Lenaghan  (2),  were  re- 
erred  to.  ' 

Jordan,  in  support  of  the  rule.  Section  2  of  the  Summary 
Convictions  Act  requires  that  the  summons  shall  either  be 
delivered  to  the  party  personally  or  left  with  some  person  at 
his  place  of  abode.  In  this  case  thei*e  was  clearly  a  failure  to 
comply  with  either  of  the  requirements  of  the  Statute.  Under 
Christinas  v.  Eiche  (3),  what  was  done  here  would  at  most  only 
be  a  constructive  service.  The  statement  of  the  defendant 
would  not  make  the  service  good,  when  the  Act  requires  a 
personal  service. 

Allen,  C.  J.  I  think  the  service  is  sufficient.  If  the 
defendant  had  said  nothing  the  case  might  have  been  different, 
though  I  do  not  say  that  it  would.  That,  however,  distin- 
guishes this  case  from  Christmas  v.  Eiche.  There  is  no  doubt 
the  summons  came  to  the  defendant's  knowledge. 

Palmer,  J.  I  agree.  The  constable  offered  the  summons 
to  the  defendant,  and  without  shewing  any  unwillingness  to 
receive  it,  when  the  constable  stated  that  he  would  put  it 
under  the  door  and  showed  him  the  original,  he  said  that  would 
do.  I  think  from  the  evidence  it  is  clear  that  the  defendant 
received  the  summons. 

King,  J.  The  first  question  in  this  case  is  as  to  the  meaning 
of  the  word  "deliver"  used  in  section  2.     If  it  implies  an 

(1)  5  D.  A  L.  035.  (2)  Id.  Tia  (3)  6  D.  ft  L.  15<^ 
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>^7.  actual  handing  to  and  receiving  by  another,  then  possibly  this 
Ke  parte  WBS  not  a  proper  service.  But  I  think  the  words  do  not 
CAMPBELL,  necessarily  imply  an  actual  receiving  by  the  other  party,  and 
^^^*  ■'•  are  not  intended  to  alter  the  ordinary  practice  as  to  what  con- 
stitutes personal  service.  Then  &s  to  personal  service  ordin- 
arily, in  Thonisan  v.  Pheney  (1),  Patterson,  J.,  said:  "  I  do  not 
mean  to  say  that  it  is  necessiuy  to  leave  the  process  in  the  actual 
corpoml  possession  of  the  defendant ;  for  whether  the  party 
touches  him  or  puts  it  into  his  hand  is  immaterial  for  the 
purpose  of  personal  service.  Personal  service  may  be,  where 
you  see  a  pei*soi^  and  bring  the  process  to  his  notice.  *  *  * 
If  the  deponent  had  informed  the  defendant  of  the  process, 
and  throwp  it  down,  that  would  do.''  In  the  present  case,  while 
the  defendant  did  not  actually  receive  the  summons  into  his 
hand,  he  in  effect  told  the  constable  that  the  delivery  which 
he  had  made  was  all  that  he  required.  The  case  is  quite 
different  from  Chriatmaa  v.  Eiche,  as  in  that  case  the  defendant 
made  no  reply  when  the  copy  of  the  writ  was  put  through  the 
crevice  of  the  door  of  the  room  in  which  he  was.  Here  the 
defendant's  attention  being  called  to  the  summons,  and  the  copy 
being  under  his  control,  he  says,  "That  will  do.*'  I  am  inclined 
think  that  the  service  is  sufRcient. 

Fraser,  J.  I  also  think  the  service  suflScient  Only  one 
conclusion  can  be  arrived  at,  which  is,  that  the  defendant 
received  the  summons.  The  object  of  the  service  is  to  give  the 
defendant  personal  knowledge  of  the  proceeding  against  him, 
which  I  think  it  very  clear  he  had  in  this  case. 

Tuck,  J.  I  have  no  doubt  that  if  it  were  not  for  what  the 
defendant  said,  the  service  would  not  be  good ;  but  I  think 
his  statement  puts  the  matter  in  a  different  position.  Even 
with  his  statement,  however,  I  have  some  doubts,  but  not 
sufficient  to  make  me  differ  from  the  rest  of  the  Court 

Rule  discharged. 


(1)  1  Dowl,  441. 
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Ex  Parte  WILLIAM  WALLACE.  1887. 

December  10, 
Summary  Convictions  Act'— Disqualification  of  Justice — Helationship, 

A  magistrate  is  not  disqualified  from  hearing  an  information  under  the  Sum- 
maiy  Convictions  Act,  by  reason  of  the  defendant's  wife  being  the  widow  of 
a  deceased  son  of  the  magistrate. 

December  10, 1887.  J.  A.  VanWart  shewed  cause  against 
a  rule  nisi  for  a  certiorari  to  remove  a  conviction  of  the  appli- 
cant had  before  Jacob  Wortman,  Esquire,  the  Police  Magis- 
trate of  the  Town  of  Moncton,  for  selling  liquor  contrary  to 
the  second  part  of  The  Canada  Temperance  Act.  The  objection 
to  the  conviction  was,  that  the  convicting  Magistrate  had  no 
jurisdiction  because  of  relationship  to  the  applicant — his  wife 
being  the  widow  of  the  Magistrate's  deceased  son. 

He  refetred  to  Harris  v.  Fowle  (1) ;  Onlton  v.  Moi^se  (2)  ;  1 
Bla.  Com.  435,  note;  Bouvier's  Law  Dictionary  "Affinity." 

No  one  appeared  to  support  the  rule. 

Cwr.  adv.  wit. 

Per  Curiam.  We  think  there  was  no  relationship  by 
affinity  between  the  Magistrate  and  the  defendant,  and  there- 
fore no  legal  disqualification  to  the  Magistrate  hearing  the  case. 

RvZe  discharged. 


(1)  22  N.  B.  Rep.  88a  (2)  2  Korr  77. 

Vol.  XXVI  K.  a  Reports.  38 
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18g6-  Ex  Parte  BROOKS. 

Anril  ST 

JReview — Justices  Court — ConsoL  Staiuies,  cap,  60 — Service  of  order 
— Slay  of  proceedinge. 

An  order  for  review  of  the  proceedings  in  a  Jaatice's  Coart,  nnder  Coneol. 
Statntei,  cap.  60,  does  not  operate  as  a  stay  of  proceedings  unless  served  on 
the  Justice  before  the  return  day. 

This  was  an  application  for  a  mandamus  to  compel  the  Com- 
missioner of  the  Parish  of  Wellington  Civil  Court  to  grant  a 
certificate,  under  section  46,  cap.  60,  of  the  Consol.  Statutes,  of 
the  issuing  of  an  order  for  hearing  on  review  by  the  Judge  of 
the  Kent  County  Court  in  a  cause  tried  before  him  wherein 
one  Fabien  Legere  w&s  plaintiff,  and  the  applicant  William 
Brooks  was  defendant.  The  affidavit  stated  that  the  order  for 
review  was  granted  on  the  23rd  day  of  November,  1885,  and 
was  returnable  on  the  30th  day  of  that  month ;  that  the  order 
was  served  on  the  Commissioner  on  the  5th  December  follow- 
ing ;  but  that  it  had  not  been  served  upon  the  plaintiff  owing 
to  his  residence  not  being  known.  That  subsequent  to  the 
service  of  the  order  on  the  Commissioner,  he  issued  execution 
under  which  the  goods  of  the  applicant  were  seized,  and  when 
applied  to  for  the  certificate  refused  to  grant  it. 

A  rule  nisi  having  been  granted, 

27  April,  1886,  Rainsford  shewed  cause,  and  contended  that 
at  the  time  the  order  for  review  was  served  upon  the  commis- 
sioner it  was  spent,  and  did  not  operate  as  a  stay  of  proceed* 
ings. 

/.  A.  VanWart,  in  support  of  the  rule.  Under  section  46, 
the  service  of  the  order  stays  the  proceedings,  even  if  served 
after  the  return  day. 

Per  Curiam.  We  think  the  order  must  be  served  before  it 
expires,  otherwise  it  will  be  of  no  effect. 

Rule  discharged  with  costs. 
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In  re  PETERS'  COMBINATION  LOCK  CO.  1887. 


Windinff-Up  Acly  45  Vic.  cap,  QS — Ameiulment  ^9  Vic,  cap,  40 — 
Special  privilege  to  clerks y  dhc.  —  Wheilier  amending  Act  applies 
to  company  being  wound  up  at  time  of  its  passing. 

The  Uominion  Act  49  Vic.  cap.  46,  allowing  privileges  over  other  creditors,  to 
clerks,  &c.,  in  the  employ  of  a  company  oeing  wound  up  under  the  Act  45 
Vic.  cap.  23,  does  not  apply  to  companies  which  are  heing  wound  up  at  the 
time  the  49  Vic.  cap.  46,  amending  the  45  Vic.  cap.  23,  was  passed.  (Wet- 
mobs,  J.,  dissenting.) 

This  was  an  application  to  His  Honor  Mr.  Justice  King,  at 
Charabei's,  for  an  order  allowing  certain  persons  who  had  been 
in  the  employ  of  the  Peters*  Combination  Lock  Co.,  in  course 
of  being  wound  up,  to  be  collocated  in  the  dividend  sheet  by 
special  privilege  over  other  creditors,  for  arrears  of  salary  due 
them  at  the  time  of  the  making  of  the  winding-up  order. 

The  order  f«>r  winding  up  the  company  was  made  in  1884 
under  the  provisions  of  Act  45  Vic,  cap.  23,  (D  )  which  gave  no 
special  privilege  to  clerks  or  other  persons  in  the  employ  of  the 
company.  In  1886,  and  during  the  winding  up  of  the  com- 
pany, the  Act  49  Vic.  cap.  46  in  amendment  of  45  Vic.  cap.  23, 
was  passed,  which  enacted  as  follows : — 

'^  Clerks  and  other  persons  in,  or  having  been  in  the  employment 
of  the  company  in  or  about  its  business,  shall  be  collocated  in  the 
dividend  sheet  by  special  privilege  over  other  creditors,  for  any  arrears 
of  salary  or  wages  due  and  unpaid  to  them  at  the  time  of  the  making 
of  the  winding-up  order,  not  exceeding  ilie  arrears  which  have 
accrued  to  them  during  the  three  months  next  previous  to  the  date  of 
such  order." 

The  learned  Judge  referred  the  matter  to  the  Court. 

Oct.  12,  1887.  Powdl,  in  support  of  the  application.  As 
the  assets  had  not  been  distributed  at  the  time  of  the  pass- 
ing of  the  amending  Act  49  Vic.  cap.  46,  the  distribution  must 
take  place  under  that  Act.  It  is  well  settled  tlmt  where  an 
amending  statute  deals  with  procedure  it  will  have  a  retro- 
spective operation,  or  rather  it  will  apply  to  the  procedure, 
although  the  suit  or  proceedings  may  have  been  commenced 
before  the  Act  was  pa.ssed.  The  Act  does  not  affect  any  vestcc| 
right  existing  at  the  time  of  its  passage. 


December  16, 
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2).  £.  Hanifigton,  Q.  G.,  contra.    Prima  facie  a  statute  is  to 

^^S7.        be  construed  as  prospective  only,  and  this  rule  of  construction 

In  re  ^      will  not  be  departed  from   unless  the  legislature  has  clearly 

Combination  s^^wn  an  intention  to  make  it  retrospective  in  its  operation. 

Lock  Co.     The  moment  the  winding-up  order  was  made,  each  creditor 

had  a  vested  right  to  receive  an  equal  share  of  the  assets.    The 

effect  of  the  amending  Act  is  to  take  away  the  rights  which 

vested  in  all  the  creditors,  and  to  confer  a  special  favor  upon 

some.    This  is  not  a  matter  of  procedure. 

Powdl,  in  reply. 

[In  addition  to  the  authorities  referred  to  in  the  judgment, 
the  counsel  cited:  Bavk  of  British  North  America  v. 
Clarke  (1) ;  In  re  Phoenix  Bessemer  Steel  Co,  (2) ;  The  Iron- 
sides (3) ;  Ex  parte  Fawcett  (4) ;  Begina  v.  InhabitarUs  of  St 
Mary  (5);  Begina  v.  Inhabitants  of  Christ  church  (6);  Bjegina 
V.  Guardians  of  Portsea  (7) ;  Stead  v.  Carey  (8) ;  Bdl  v. 
BUton  (9);  Smithy. Burke (10) ;  Brown  v. Municipal  CoutuM 
of  York  (11) ;  Bank  of  Montreal  v.  Scott  (12);  White  v.  Clarke 
(13) ;  Commercial  Bank  of  Canada  v.  Harris  (14).] 

Cur,  adv.  vult 
The  following  judgments  were  now  delivered: — 

EiNQ,  J.  A  winding-up  order  was  made  in  the  case  of  this 
company  in  1884  under  the  Winding-up  Act  then  in  force,  45 
Viccap.23(D.)  Under  the  provisions  of  that  act, the  property  of 
the  company  was  to  be  applied  in  satisfaction  of  its  liabilities 
and  the  charges  incurred  in  winding  up  its  affairs.  (Sec.  61). 
And  in  the  preparation  of  the  dividend  sheet  due  regard  was 
to  be  had  to  the  rank  and  privilege  of  every  creditor.  (Sec.  C8.) 
No  special  privilege  over  other  creditors  was  given  to  clerks  or 
other  persons  in  the  employment  of  the  company. 

In  1886  and  during  the  winding  up  of  the  company,  the  Act 
49  Vic.  cap.  46,  in  amendment  of  45  Vic.  cap.  23,  was  passed, 
by  the  first  section  of  which  it  was  provided  that  "clerks  and 

(1)  1  U.  C,  a  B.  1.  (6)  12  Q.  B.  140.  (10)  S  Pugs.  130. 

(2)  46  JL  J.  Cl».  11.  (7)  7  Q.  B.  D.  384.  (11)  9  U.  C.  Q.  R,  453. 

(8)  81  L.  J.  Adm.129.  ^ "^   "--  '"^ " 

(4)  24  N.  B.  Rep.  228. 
(6)  12  Q.  B.  120. 


(12)17U.C.,C.  P.  868. 

(13)  11  U.  a,  Q.  B.  187. 

(14)  26  u.  c,  q.  a  wn. 
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other  persons  in  or  having  been  in  the  employment  of  the  com-        ^^7. 
pany  in  or  about  its  business  or  trade  shall  be  collocated  in  the        In  re  ^ 
dividend  sheet  by  special  privilege  over  other  creditors,  for  any  Combination 
arrears  of  salary  or  wages  due  and  unpaid  to  them  at  the  time     LockCo. 
of  the  making  of  the  winding-up  order,  not  exceeding  the  arrears       King,  j. 
which  have  accrued  to  them  during  the  three  months  next 
previous  to  the  date  of  such  order." 

The  question  is  whether  this  extends  to  the  case  of  com- 
panies in  course  of  being  wound  up.  The  general  rule  of  con- 
struction respecting  the  retrospective  effect  of  statutes  affecting 
rights  on  the  one  hand,  and  of  statutes  relating  to  procedure  on 
the  other,  is  well  settled.  In  Kimbray  v.  Draper  (1),  Black- 
burn, J.,  expressed  it  thus :  ''  that  when  the  effect  of  the  enact- 
ment is  to  take  away  a  right,  prima  fade  it  does  not  apply  to 
existing  rights,  but  where  it  deals  with  procedure  only,  prima 
fade  it  applies  to  all  actions,  pending  as  well  as  future." 

A  number  of  cases  were  cited  in  argfument,  and  before  con- 
sidering the  provisions  and  effect  of  the  enactment  in  question, 
I  would  shortly  refer  to  them,  grouping  them  into  their  appro- 
priate classes  as  being  cases  either  (1)  where  Acts  relating  to 
procedure  were  deemed  retrospective;  (2)  where  such  Acts  were 
deemed  not  retrospective ;  (3)  where  Acts  affecting  rights  were 
deemed  not  retrc^spective ;  or  (4)  where  such  Acts  were  deemed 
retrospective. 

I.  In  Wright  y,Hale  (2),  a  statute  enabling  a  Judge  to  deprive 
a  plaintiff  of  costs  in  any  action  for  alleged  wrong  was  held  to 
extend  to  an  action  commenced  before  the  passing  of  the  stat- 
ute.   It  was  held  that  there  was  no  vested  right  in  costs. 

In  Kimbray  v.  Draper  (S),  where  a  statute  allowed  any  person 
against  whom  an  action  of  tort  might  be  brought,  to  make 
affidavit  that  plaintiff  had  no  visible  means  of  paying  costs,  and 
thereupon  an  order  for  security  for  costs  with  stay  might  be 
made  or  the  cause  remitted  for  trial  before  a  County  Court, 
Wright  v.  Hale  was  followed,  although  the  Court  expressed 
doubts  as  to  whether  the  statute  in  Wright  v.  Hale  did  not 
affect  righta. 

Cockburn,  C.  J.,  says  :  "  I  own  that  but  for  Wright  v.  Hale 
I  should  have  had  great  doubts  in  the  present  case,  as  I  also  should 
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^^^'        have  had  in  that  case,  as  to  holding  the  statute  to  be  retro- 

/» nc  ^      spective.    The  principle  of  that  decision  is  however  clearly 

ComSSJion  applicable  to  the  present." 

Lock  Co.         Blackbum,  J.,  after  alluding  to'  the  rule  of  construction 

King,  J.       already  cited,  says :  "  Whether  the  Court  of  Exchequer  applied 

that  test  properly,  in  holding  it  was  matter  of  procedure  where 

a  statute  enabled  a  Judge  to  deprive  a  plaintiff  of  costs  in  a 

case  where  but  for  the  statute  he  would  have  been  absolutely 

entitled  to  them,  may  be  questionable ;  but  for  the  decision  in 

that  case,  I  certainly  should  have  been  inclined  to  think  that 

this  was  taking  away  a  right.    The  present  case  however  is 

far  more  clearly  matter  of  procedui-e,  as   the  statute  only 

imposes  on  plaintiff  the  alternative  of  giving  security  for  costs 

or  proceeding  in  the  County  Court." 

Mellor,  J.,  said :  ''  I  have  very  much  doubted  in  the  course  of 
the  argument;  but  I  think  when  we  look  at  the  whole 
scheme  of  the  Act  and  when  we  see  that  theie  are  clauses 
which  though  differently  worded  are  clearly  retrospective,  that 
finding  no  negative  words  in  the  10th  section,  we  may 
apply  the  principle  of  Wright  v.  Hole" 

And  Lush,  J.,  said :  "  I  had  very  considerable  doubts  upon 
the  point  at  Chambers.'* 

It  seems  clear  that  while  the  decisions  in  Wrigtit  v.  Hale  and 
the  cases  following  it  settle  the  principle  that  costs  are  to  be 
regarded  as  a  matter  of  procedure  in  the  construction  of  statutes 
— as  was  also  decided  here  in  Hickman  v.  TrUes  (1) — ^there  is 
nothing  in  these  cases  that  requires  us  to  say  that  any  alleged 
right  (other  than  costs)  is  a  matter  of  procedure. 

In  Republic  of  Costa  Rica  v.  Erlanger  (2),  the  plaintiff — a 
foreign  government — had  given  security  for  costs  in  amount 
of  £120,  before  the  Judicature  Act  came  into  operation.  A 
large  amount  of  costs  was  incurred  before  the  suit  was  heard 
and  further  security  to  the  amount  of  £500  to  cover  future 
costs  was  ordered  to  be  given  under  the  terms  of  an  order 
made  under  the  Act.    Hdd,  that  the  order  was  good. 

Mellish,  L.  J.,  says :  ''  No  suitor  has  any  vested  interest  in 
the  course  of  procedure,  nor  any  right  to  complain  if  during 

(1)  Ante,  63.  (2)  8  Gh.  D.  82. 
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the  litigation  the  procedure  is  changed,  provided  of  course  that       ^^7. 
no  injustice  is  done."  In  re 

Warner  v.  Murdoch  (1)  was  a  case  where  an  order  was  coMwirSioN 
made  that  causes,  which  by  the  law  were  formerly  triable  by     I^^ck  Co. 
a  Judge  in  Chancery  with  a  jury,  should  be  tried  before  one      King,  j. 
of  the  Judges  of  the  Common  Law  Divisions,  and  it  was  held 
applicable  to  existing  suits,  as  being  mere  procedure  in  which 
no  one  has  a  vested  right. 

In  Walton  v.  Walton  (2),  a  statute  extended  the  time  for 
making  decrees  nisi  absolute  from  three  to  six  months,  and  it 
was  held  to  be  retrospective  and  to  apply  to  suits  pending  at 
the  time  the  Act  came  into  operation. 

The  Judge  Ordinary  (Lord  Penzance)  said :  "When  a  statute 
is  passed  creating  new  rights,  it  ought,  if  possible,  to  be  so  con- 
strued as  not  to  extinguish  existing  rights.  The  statute  here 
does  not  affect  the  right  of  suitors,  but  simply  alters  the  mode 
of  procedure  in  suits.  A  statute  cannot  be  said  to  have  a 
retrospective  operation  because  it  applies  a  new  mode  of  pro- 
cedure to  suits  which  commenced  before  its  passing.  *  * 
And  although  a  suitor  may  have  a  vested  right  to  a  decree,  the 
mode  and  method  in  which  he  is  to  approach  the  Court  in 
order  to  obtain  it,  and  the  time  within  which  that  or  any 
other  step  in  the  cause  is  to  be  taken,  are  merely  auxiliary  to 
that  right  and  may  be  changed  without  an  infringement  of 
the  right  itself." 

IL  Cases  where  staivAes  reletting  to  procedure  were  held, 
upon  the  language  of  the  statutes,  not  to  he  retrospective. 

In  Hughes  v.  Lumley  (3)  it  was  held  that  the  Common  Law 
Procedure  Act  enacting  that  error  may  be  brought  upon  a  judg- 
ment upon  a  special  case,  unless  the  parties  agree  to  the  con- 
trary, was  prospective  only  and  did  not  apply  to  a  judgment 
pronounced  after  the  Act  came  into  operation  upon  a  special 
case  stated  in  pursuance  of  an  agreement  come  to  at  Nisi  Prius 
before  the  Act  came  into  operation,  although  the  case  was  not 
finally  settled  till  after  that  Per  Parke,  B.:  "  The  Act  shows 
it  was  intended  that  error  was  to  lie  only  on  future  special 
cases  that  were  agreed  on  afterwards,  for  only  on  such  cases 
could  parties  agree  not  to  bring  error." 
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^^7-  Vanaittart  v.  Taylw  (1)  was  much  the  same.    The  Common 

Inrt        Law  Procedure  Act  enacted  that  in  all  cases  of  rules  to  enter  a 

Combination  verdict  or  nonsuit  upon  a  point  reserved,  the  party  decided 

Lock  Co.     against  might  appeal.    The  statute  was  held  to  be  prospective 

Khi^j.       only,  and  not  to  authorise  an  appeal  on  a  rule  to  enter  a  vcr- 

diet  granted  after  the  Act  came  into  operation  on  a  point 

reserved,  at  the  trial  before  the  Act  received  the  Royal  assent 

III.  Cases  affecting  rights  held  riot  retrospective.  In  Williams 
v.  Smith  (2),  in  the  Exchequer  Chamber,  the  1st  sec  of  19-20 
Vic.,  cap.  97  provided  that  no  writ  3l  fieri  facias  or  other  writ 
of  execution,  &c.,  shall  prejudice  the  title  to  goods  acquired  by 
any  person  boTia  fide,  for  a  valuable  consideration,  before  the 
actual  seizure  or  attachment  thereof  by  virtue  of  such  writ, 
provided  such  person  had  not,  at  the  time  he  acquired  such . 
title  notice,  that  such  writ  or  any  other  writ,  by  virtue  of  which 
the  goods  of  such  owner  might  be  seized  or  attached,  had  been 
delivered  and  remained  unexecuted  in  the  hands  of  the  sheriff." 

Per  Williams,  J.:  "  The  ^r^ /aciow  had  begun  to  operate 
before  the  statute  passed,  and  was  in  full  vigor  at  that  time. 
We  cannot  give  the  statute  a  retrospective  effect  so  as  to 
deprive  the  defendant  of  a  right  he  possessed  under  the  Act" 

Crowder,  J.,  quoted  from  Rolfe,  B.,  in  Moon  v.  Burden  (3), 
that  in  case  of  statutes  affecting  rights,  to  make  them  retro- 
spective there  must  be  something  on  the  face  of  the  enactment 
putting  it  beyond  doubt  that  the  Legislature  meant  it  to 
operate  retrospectively. 

In  Waugh  v.  Middleton  (4)  a  statute  enacting  that  "  every 
deed  or  memorandum  of  arrangement  now  or  hereafter  entered 
into"  between  the  trader  and  his  creditors  and  executed  by 
a  certain  portion  of  his  creditors  shall  be  obligatory  upon  all 
the  creditors,  was  held  not  to  apply  to  the  case  of  deeds,  etc, 
of  arrangement  entered  into  and  completed  before  the  passing 
of  the  Act,  but  only  to  such  as  were  at  the  time  of  the  passing 
of  the  Act  inchoate,  or  as  should  be  thereafter  entered  into. 

Bs  Joseph  Suche  &  Co.  (5)  was  a  case  of  winding-up.  By 
the  winding-up  provisions  of  the  Companies  Act  of  1862, 
creditors  were  allowed  to  claim  for  the  full  amount  of  their 

(l)4E.a(B.910.  (8)  2 Ex.  22  (6)lGh.D.  4a. 
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debts  without  deducting  the  value  of  their  securities.  After  ^^7. 
the  company  had  begun  to  be  wound  up  it  was  enacted  by  sec-  /«  re  ^ 
tion  10  of  the  Judicature  Act  of  1875  that  "in  the  winding-up  of  combination 
any, company  under  the  Companies  Acts  1862  and  1867  whose  LockCo. 
assets  may  prove  to  be  insufficient  for  the  payment  of  its  King.j. 
debts  and  liabilities  and  the  cost  of  winding-up,  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to  debts  and  liabilities 
provable  *  *  as  may  be  in  force  for  the  time  under  the 
law  of  bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt;  and  all  persons  who  in  any  such  case 
would  be  entitled  to  prove  for  and  receive  dividends  out  of  the 
assets  of  any  such  company,  may  come  in  under  the  winding- 
up  of  such  company,  and  make  such  claims  against  the  same  as 
they  may  respectively  be  entitled  to  by  virtue  of  this  Act." 
By  the  rules  in  bankruptcy,  a  creditor  holding  securities  was 
entitled  to  prove  only  for  the  excess  of  his  claim  over  the 
value  of  his  secuiities.  It  was  held  by  Jessel,  M.  R.,  that  the 
Act  of  1875  was  not  applicable  to  a  claim  in  a  winding-up 
which  was  begun  before  the  commencement  of  the  Act.  He 
says :  "  I  so  decide  because  it  is  a  general  rule  that  when  the 
Legislature  alters  the  rights  of  parties  by  taking  away 
or  conferring  any  right  of  action,  its  enactments,  unless 
in  express  terms  they  apply  to  pending  actions,  do  not 
affect  them.  It  is  said  that  there  is  one  exception  to  that 
rule,  viz.,  that  where  enactments  merely  affect  procedure  and 
do  not  extend  to  rights  of  action,  they  have  been  held  to  apply 
to  existing  rights,  and  it  is  suggested  here  that  the  alteration 
made  by  this  section  is  within  that  exception.  I  am  of 
opinion  that  it  is  not  This  is  an  alteration  not  merely  in 
procedure,  but  in  the  right  to  prove  for  a  debt,  which  is  not 
distinguishable  in  substance  from  a  right  of  action  before 
winding-up,  being  simply  a  legal  proceeding  to  recover  a  debt 
against  a  company  in  liquidation." 

IV.  Cases  affecting  Hghis  hdd  retrospective  upon  the  Ian- 
gwdge  and  scope  of  the  Act 

In  Page  v.  Bennett  (1)  the  Act  22i&  23  Vic  cap.  35  provided 
that  "  a  Court  of  Equity  shall  have  power  to  relieve  against  a 
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t^7.  forfeiture  for  breach  of  covenant  or  condition  to  insaie,  etc., 
In  re  where  no  loss  has  happened  and  the  breach  has  been  committed 
CoMBiiTATioH  ^i^^ugh  accidcnt,  or  mistake,  without  fraud  or  gross  negligence, 
Lock  Co.  and  there  is  an  insurance  on  foot  in  conformity  with  the 
fu^j.  covenaat  at  the  time  of  the  application  to  the  Court  for 
relief."  It  was  held  that  while  the  Act  was  not  retro- 
spective &s  to  forfeiture,  the  Court  had  jurisdiction  to  re- 
lieve against  a  breach  of  covenant  to  insure  committed  after  the 
date  of  22  &  23  Vic.  cap.  35  arising  on  a  lease  dated  before  the 
passing  of  the  Act.  As  the  Act  was  for  relief  of  forfeitures,  it 
might  fairly  be  presumed  that  it  was  to  extend  to  leases 
already  made,  as  otherwise  there  could  be  no  relief  in  the  lai^ 
number  of  cases  where  leases  had  previously  been  made. 
Besides,  the  word  ''  relief  "  imported  a  relief  under  existing  as 
well  as  future  leases,  and  the  provisions  of  the  Act  guarded 
against  any  injustice  to  the  landlord  from  breach  of  the 
condition.  It  is  also  to  be  noted  that  while  the  Act  was 
held  retrospective  as  to  the  leases,  it  was  held  only  to  apply  in 
case  the  forfeiture  occurred  after  the  passing  of  the  Act  The 
forfeiture  was  held  the  material  thing  upon  which  the  land- 
lord's^ right  accrued. 

Ex  parte  Kibble,  (1)  upon  which  Mr.  Powell  relied  very 
much,  was  also  a  case  where,  although  the  Act  was  held 
retrospective  as  to  one  thing,  it  was  held  not  to  be  retrospec- 
tive as  to  another  thing.  There  the  37-38  Vic  cap.  62  sec  2 
provided  that  ''  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy  whether  there  shall  or  shall 
not  be  any  new  consideration  for  such  promise  or  ratification 
after  full  age.''  Held,  that  this  applied  to  ratifications  made 
after  the  passing  of  the  Act,  of  contracts  made  before  that 
time. 

Per  James,  L.  J.  ''  When  the  Act  says  that  no  action  shall 
be  brought,  it  must  mean  that  the  promise  or  ratification  shall 
not  be  a  good  cause  of  action :  so  that  a  ratification  made  after 
the  Act  of  a  contract  made  in  infancy  before  the  Act  is  as  void 
as  a  contract  made  by  an  infant  after  the  Act'' 

The  rights  of  the  person  contracting  with  the  infant  did  not, 
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by  the  law  as  it  existed  before  the  Act,  become  complete  until        ^^^7. 
the  ratification :  and  so  the  Act  was  held  not  to  be  retrospec-        In  re 
tive  as  to  act^s  of  ratification  prior  to  the  passing  of  the  Act,  combination 
while  at  the  same  time  it  was  held  to  apply  to  contracts  made     LockCo. 
but  not  ratified  before  the  Act.  King,  j. 

It  is  evident  that  these  two  cases  last  cited  might  veiy  well 
have  been  also  referred  to  under  class  III.  as  cases  where  Acts 
were  held  not  to  be  retrospective. 

GorniU  v.  Hudson  (1)  was  a  case  under  the  Statute  of  Limi- 
tations. By  19  &  20  Vic  cap.  97  sec.  10  it  was  enacted  that 
"  no  pei*son  who  shall  be  entitled  to  any  action  or  suit  with 
respect  to  which  the  time  of  limitation  within  which  the  same 
shall  be  brought  is  fixed  by  the  Act  21  Jac.  1  cap.  IG,  shall  be 
entitled  to  any  time  within  which  to  commence  and  sue  such 
action,  etc.,  beyond  the  period  so  fixed  for  the  same,  by  reason 
only  of  such  person  *  *  being  at  the  time  of  such  cause 
of  action  beyond  the  seas ;  or  in  cases  where  imprisonment  is 
now  a  disability,  by  reason  of  such  person*  *  *  being 
imprisoned  at  the  time  of  such  cause  of  action  or  suit  accrued." 
This  was  held  to  apply  to  cases  where  the  cause  of  action 
accrued  before  the  Act  came  into  operation  and  no  action  was 
commenced  until  afterwards. 

Lord  Campbell,  C.  J.,  said:  "The  plaintiff^  is  one  who 
should  be  entitled  to  the  action  and  commencing  it  after  the 
statute  came  into  operation.  He  is  clearly  within  the  scope  of 
the  enactment  according  to  its  grammatical  and  natural  con- 
struction. The  cases  cited  merely  show  that  we  are  to  find 
out  the  intention  of  the  Legislature  in  each  particular  Aqt. 
*  *  The  intention  was  to  prevent  actions  thereafter  to  be 
brought,  whether  on  past  or  future  transactions.  Does  that 
tend  to  injustice  ?  I  see  none.  The  construction  only  carries 
out  what  was  probably  the  intention  of  the  Legislature,  that 
persons  should  not,  by  merely  remaining  abroad,  now  that 
travelling  is  so  easy  and  directions  are  so  readily  transmitted, 
be  enabled  indefinitely  to  prolong  the  time  within  which  they 
may  commence  their  actions.  The  period  might  extend  to 
fifty  years." 

Erie,  J.,  said:    ''I  will  merely  add  that  the  Legislature 
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^^7.        appears  to  have  considered  the  Statutes  of  Limitations  to  be 

Inre        enactments  in  furtherance  of  justice.     They  have  intended  to 

Combination  ^^^  away  absolutely  every  impediment  to  the  operation  of 

I^ckCo.     these  enactments  in  every  case.     Where  it  is  intended  to  keep 

King,  J.       the  right  of  action  alive  after  the  coming  into  operation  of 

the  Act,  express  provision  is  made  as  in  section  9." 

Upon  the  argument  of  that  case  it  was  also  remarked  by  the 
Court  that  the  fact  that  the  Act  was  not  to  come  into  operation 
until  a  certain  time  after  its  passage  was  an  indication  of  the  in- 
tention that  the  Act  should  be  general  in  its  application  where 
not  specially  limited.  At  all  events  that  fact  would  prevent 
such  construction  from  working  injustice. 

Pardo  V.  Bingham  (1)  was  also  a  case  upon  the  same  section 
of  the  Statute  of  Limitations,  and  it  was  held  by  Lord  Hatherly, 
L.  C,  that  in  view  of  the  scope  and  purport  of  the  Act,  and  on 
the  authority  of  Ccn^nill  v.  Hudson  (2)  the  section  was  retro- 
spective. The  Lord  Chancellor  said :  "  The  general  rule  of  law 
undoubtedly  is,  that,  except  there  be  a  clear  indication  eiftier 
from  the  subject  matter  or  from  the  wording  of  the  statute,  it 
is  not  to  have  a  retrospective  construction.  *  ♦  We  must 
look  to  the  general  scope  and  purview  of  the  statute  and  at 
the  remedy  sought  to  be  applied,  and  consider  what  was  the 
former  state  of  the  law  and  what  it  was  that  the  Legislature 
contemplated." 

QubUter  v.  Mapleaon  (3)  was  a  case  somewhat  similar  to  Page 
V.  Bennet  (aupi'u).  An  Act  bad  been  passed  giving  relief  to 
lessees  against  forfeiture  for  breach&s  of  covenant.  The  Act 
was  however  expressly  made  applicable  to  old  leases,  and  so 
was  to  some  extent  retropective  as  altering  the  rights  of  par- 
ties under  an  existing  contract.  The  question  then  was  whether 
it  applied  to  breaches  committed  before  it  came  into  operation. 

Jessel,  M.  R.,  says :  "  The  question  whether  an  Act  of  Parlia- 
ment is  retrospective  in  its  operation  must  be  determined  by 
the  provisions  of  the  Act  itself,  bearing  in  mind  that  a  statute 
is  not  to  be  construed  retrospectively  unless  it  is  clear  that 
such  was  the  intention  of  the  Legislature.'*  Then,  aft^r  refer- 
ring to  the  fact  that  by  a  foimer  Act  repealed  by  the  Act  in 
question  tenants  were  entitled  to  a  relief  in  certain  cases  upon 

(1)  L.  B.  4  Gh.  7S5.  '■      8£.d(B.429.  (8)  9  Q.  B.  D.  878. 
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forfeitures  at  the  time  of  the  passing  of  the  Act,  he  says :  "  If       ^^7. 
we  then  were  to  hold  the  Act  of  1881  not  to  apply  to  breaches        In  re  ^ 
committed  before  it  came  into  operation,  the  effect  of  an  enact-  combination 
ment  designed  for  the  benefit  of  tenants  would  be  to  take  away     LockCo. 
from  the  tenant  a  right  to  i-elief  against  forfeiture  which  he       KuHr,  J. 
had  before  it  came  into  operation.     Then  does  the  enactment 
apply  to  pending  proceedings?     I   think  it  does."      (After 
referring  to  various  provisions  of  the  Act,  he  continues) :  "  We 
must  therefore,  in  furtherance  of  th^  objects  of  the  Act,  hold 
the  enactment  to  apply  to  pending  proceedings  unless  there  is 
something  in  the  words  to  prevent  our  doing  so.     Mr.  Green 
argued  that  this  sub-section  cannot  apply  to  pending  proceed- 
ings because  it  refers  to  the  conduct  of  the  parties  under  the 
foregoing  provisions,  which  can  only  relate  to  matters  after  the 
Act  comes  into  operation,  but  I  think  we  must  treat  these 
words  as  referring  to  the  conduct  of  the  parties  under  the  pre- 
ceding provisions,  when  and  so  far  as  the  previous  provisions 
are  applicable." 

In  Ex  parte  Todd  (1),  by  section  47  of  the  Bankruptcy  Act, 
1883 :  "Any  settlement  of  property  not  being  a  settlement  made 
before  and  in  consideration  of  marriage,  etc.,  etc.,  shall  if  the 
settlor  becomes  bankrupt  within  two  years  after  the  date  of 
the  settlement  be  void  against  the  trustee  in  bankruptcy,  and 
shall  if  the  settlor  becomes  bankrupt  at  any  subsequent  time 
within  1 0  years  after  the  date  of  the  settlement  be  void  against 
the  trustee  in  the  bankruptcy  unless  the  parties  claiming  under 
the  settlement  can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  without  the 
aid  of  the  property  comprised  in  the  settlement  and  that  the 
interest  of  the  settlor  in  such  property  had  passed  to  the 
trustee  of  such  settlement  on  the  execution  thereof."  This 
section  was  to  a  great  extent  a  repetition  of  section  91  of  the 
Bankruptc}'  Act,  1869 — but  the  clause  at  the  end  which  throws 
on  the  parties  claiming  under  the  settlement  the  onus  of  prov- 
ing that  the  interest  of  the  settlor  in  the  property  "had  passed  to 
the  trustee  of  such  settlement  on  the  execution  thereof /'was  new. 
Section  47  also  applied  to  a  new  class  of  persons,  non-traders 
as  well  as  traders.  It  was  held  per  Lord  Esher,  M.  R,  and 
""  (1)  19  Q.  B.  D.  ise. 
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1887.  Lopes,  L.  J.,  (Fry,  L.  J.,  dissenting)  that  so  far  as  section  47  is 
Inrt  a  repetition  of  section  91  it  was  retrospective,  but  that  it  was 
CoMBiNATOON  ^^^  retrospective  so  far  as  it  was  new.  Lord  Esher  says :  "  As 
Lock  Co.  a  general  rule  an  Act  of  Parliament  which  affects  rights  is  not 
King,  J.  retrospective  unless  the  intention  of  the  Legislature  that  it 
shall  be  retrospective  is  plainly  expressed  or  implied.  But  if 
that  part  of  section  47  which  is  old  is  not  retrospective  what 
would  be  the  result?  *  *  In  determining  whether  any 
provision  of  an  Act  was  intended  to  be  retrospective  or  not,  I 
think  the  coasequences  of  holding  that  it  is  not  retrospective 
must  be  looked  at;"  and  he  concludes  that  as  persons  who  broke 
the  provisions  of  the  old  law  would  entirely  escape  the  conse- 
quences of  their  wrong-doing  through  the  repeal  of  the  old  Act 
if  the  new  Act  did  not  apply,  the  new  Act  so  far  as  it  applied 
to  the  old  coses  should  be  applicable. 

Fry,  L.  J.,  thought  other  provisions  of  the  Act  of  1883  might 
be  relied  on  to  preserve  the  provisions  of  the  Act  of  1869  in 
respect  of  cases  under  it,  and  stated  that  in  his  opinion  to  say 
that  a  section  of  an  Act  is  in  part  retrospective  and  part  not, 
seemed  to  him  a  somewhat  novel  mode  of  interpretation. 

The  first  question  in  the  case  before  us  is  whether  the  section 
under  Consideration  deals  with  rights  or  only  with  procedure 

The  position  of  the  general  creditors  of  the  company  upon 
the  winding-up  proceedings  being  taken  was,  that  their  right 
of  action  and  idso  other  rights  were  taken  away,  amongst 
others  the  right  to  the  proceeds  of  a  levy  upon  execution  upon 
judgment  recovered ;  and  in  lieu  of  this  the  entire  property  of 
the  insolvent  company  was  seized  and  placed  in  the  hands  of 
liquidators,  and  the  creditors  became  entitled  to  distribution  or 
dividends  to  be  paid  out  of  the  assets  according  tx)  their  rank 
and  privileges.  The  right  of  the  creditors  (in  the  absence  of 
any  special  rank  or  privilege)  would  theiefore  be  to  share  rate- 
ably  in  the  assets  available  for  purposes  of  dividends.  Nothing 
remained  to  be  done  by  the  creditors  except  to  make  their 
claims. 

The  right  by  statute  to  a  determinate  share  of  certain 
property  would  seem  to  be  a  vested  right,  at  least  from  the 
\f\mQ  of  claim  put  in.    In  the  case  of  Maritvnie  Bank  v.  ito^- 
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inson  (1)  we  thought  that  upon  the  commenceinent  of  the  wind-       ^^7. 
ing-up  proceedings  the  liquidators  represented  the  general  body        In  re  ^ 
of  creditors  and  contributories,  and  that  the  rights  of  the  parties  coiraiNATioN 
inter  se  and  otherwise  were  to  be  determined  by  the  state  of     ^^^^  No- 
things at  that  time.    If  the  section  in  question  is  to  receive  the       kidk,  j 
construction  contended  for,  the  result  in  all  cases  will  be  that 
the  general  creditors  would  receive  less  than  they  would  other- 
wise have  been  entitled  to  under  the  statute,  and  in  many 
cases  that  the  preferred  creditors  would  receive  payment  in 
full  and  the  rest  of  the  creditors  receive  nothing.     I  cannot 
see  on  principle  that  the  right  to  make  proof  of  the  amount  of 
a  secured  claim  as  decided  in  Be  Suclie  (2)  is  any  more  a  matter 
of  right  than  the  right  given  by  statute  to  a  rateable  share  of 
the  assets.    The  most  substantial   thing  about  an  action  or 
proof  of  claim  is  the  money  to  be  realized  upon  the  establish- 
ment of  the  action  or  proof. 

No  doubt  Parliament  has  the  right  to  alter  the  distribution 
of  the  assets,  and  no  doubt  the  right  of  the  general  creditors  to 
rateable  distribution  was  given  solely  by  the  statute,  but  it  is 
none  the  less  a  right  when  given ;  and  whether  the  Legisla- 
ture has  taken  it  away  or  not  is  a  matter  of  construction  upon 
the  ordinary  principles  of  inteprctation  of  statutes. 

It  was  contended  that  the  section  relates  to  procedure  inas- 
much as  the  making  of  the  dividend  sheet  is  a  matter  of  pro- 
cedure, and  no  doubt  that  as  to  the  formality  involved  it  is  so, 
and  as  to  the  time  when  and  the  manner.  But  the  principle 
of  the  distribution  of  the  assets,  the  allowance  of  preferences 
and  privileges  >over  other  creditors,  and  the  postponement  of 
one  man's  claim  to  another's,  are  substantially  not  matter  of 
procedure  but  of  right. 

Then  if  the  section  deals  with  rights,  is  there  anything  in 
the  statute,  considering  its  scope,  its  objects  and  the  language 
of  the  Act  as  a  whole,  which  requires  us  to  apply  the  section  to 
all  cases,  whether  the  winding-up  was  previously  begun  or  not  ? 

It  was  contended  that  unless  the  section  extends  to  all 
cases,  there  is  no  provision  for  making  up  the  dividend  sheet; 
but  section  28  is  sufficient  for  the  purpose,  and  it  was  the  only 

(1)  Ante,  297.  ^2)  1  Oh.  P.  4a  "^ 
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__i^?Il_—  provision  whereby  dividend  sheets  were  made  up  prior  to  the 

p^  *•« ,      passage  of  the  Act  49  Vic.  cap.  46. 

Combination      It  was  also  contended  that  the  section  in  question  related  to 

^^^^^'     a  proceeding  in  winding-up,  and  that  the  section  was  applica- 

King,  J.       ble  prospectively  wherever  such   proceeding    had   not  been 

taken  under  the  olriginal  Act ;  but  in  the  same  way  in  the 

winding-up   of   the   Joseph  Suche   Company  (I    Ch.  D.  48) 

the   proofs  of  claims  was  a  proceeding  subsequent  to  the 

passage  of  the  Act,  and  still  the  Act  w&s  held  not  to  extend  to 

such  proof  because  it  would  affect  rights. 

I  think  the  case  of  Re  Suche  <t  Co.  is  much  in  point,  and 
that  there  is  no  consideration  of  justice  which  requires  the 
application  of  the  section  to  the  case  of  companies  in  course  of 
winding-up,  and  especially  so  where,  as  here,  claims  of  creditors 
had  been  put  in. 

Allen,  C.  J.,  Fraser  and  Tuck,  JJ.,  concurred. 
f 

Wetmore,  J.  The  question  in  this  application  is  whether  or 
not  certain  clerks  are  entitled  in  the  disposition  of  the  com- 
pany's assets,  to  an  amount  beyond  what  other  creditors  are 
entitled  to  receive. 

Sec.  60  of  45  Vic,  cap.  23,  provides  what  debts  may  be  proved 
against  the  company ;  and  sec.  62  provides  for  fixing  a  day  when 
creditors  must  send  in  their  claims.  Sec.  63  provides  that  after 
the  expiration  of  time  for  sending  in  claims,  assets  may  be  dis- 
tributed amongst  the  parties  entitled  thereto,  having  regard  to 
the  claims  of  which  the  liquidator  has  then  notice.  Section  68 
enacts  that  in  the  preparation  of  the  dividend  sheet  due  regard 
must  be  had  to  the  rank  and  privilege  of  every  creditor. 

This  Act  was  amended  by  the  Acts  46  Vic,  cap.  23,  and  47 
Vic,  cap.  39,  and  49  Vic.  cap.  46.  The  last  amendment  is  all 
important  in  considering  the  present  application,  as  by  it  sec- 
tion 60  of  cap.  23,  45  Vic,  is  amended,  giving  to  clerks  and 
others  in  the  employ  of  the  company,  a  special  privilege  over 
other  creditors. 

The  question  is  whether  this  enactment  refers  only  to  a  wind- 
ing-up commenced  after  the  passing  of  the  Act,  or  has  it  a 
retrospective  operation.     In  the  absence  of  positive  words  so 
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declaring,  resort  must  be  had  to  the  intention  of  the  Legis-        1887. 
lature.    Referring  to  47  Vic.,  cap.  39,  which  makes  quite  a        jnrt 
number  of  material  alterations,  section  8  enacts :  "  Nothing  in  ^^*"'^'*^' 
this  Act  contained  shall  affect  any  pending  suit  or  action,  or     Lock  Co. 
any  right  of  action."     From  this  section  it  is  evident  the    wet^,  j. 

attention  of  the  Legislature  was  quite  alive  as  to  the  retro-        

spective  effect  the  Act  would  have  had  but  for  that  section,  and 
introduced  section  8  to  prevent  any  such  operation  so  far  as 
the  eighth  section  extended.  It  seems  to  me  by  reason  of  this 
eighth  section,  that  the  Legislature  intended  all  the  amend- 
ments to  have  a  retrospective  operation,  excepting  so  far  as 
such  operation  was  legislated  against.  If  not,  why  this  enact- 
ment of  section  8  controlling  the  retrospective  operation  to  a 
certain  extent  ?  It  does  not  seem  to  me  unreasonable  to  give 
the  intention  of  retrospective  operation  to  all  the  amendments, 
inasmuch  as  no  restriction  is  placed  upon  their  operation.  If 
any  restriction  of  the  kind  was  intended,  why  would  not  the 
Legislature  by  words  have  restrained  such  operation,  as  was 
done  by  the  eighth  section  where  a  contrary  intention  is 
declared. 

But  is  there  any  retrospective  consideration  required  to  be 
given  ?  We  have  the  Act ;  the  amendment  merely  alters  the 
reading  of  it.  A  third  sub-section  is  inserted,  and  the  Act 
is  to  be  read  with  the  section  in  it.  It  gives  a  special 
privilege  to  a  certain  class  of  creditors,  and  by  section  68,  the 
rank  and  privilege  of  every  creditor  is  to  be  regarded. 

I  think  the  original  Act  is  to  be  read  as  if  the  additional 
sub-section  3  was  in  the  Act,  so  far  as  to  any  dividends  made 
or  to  be  made  after  its  enactment.  Any  future  proceeding  as 
to  disposition  of  the  assets  is  to  be  made  as  if  the  amendment 
had  been  contained  in  the  Act  originally. 

Again,  if  it  is  a  matter  of  procedure,  under  decided  cases  it 
would  have  a  retrospective  operation.  Now,  is  it  under  the 
Act  anything  more  in  principle  than  procedure  ?  It  is  nothing 
but  a  direction  as  to  the  distribution  of  assets  in  the  hands  of 
the  law,  declaring  how  they  are  to  be  divided..  True,  it  involves 
money,  but  was  not  money,  and  that  only,  involved  in  Hidcman 
V.  Tritea  lately  decided  in  our  own  Court  ?  In  that  case  the 
costs  the  defendants  had  to  pay  were  absolutely  regulated 

Vol  ZXVI,  N.  B.  Reporta  88 
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1887.       item  by  item  by  law ;  the  cause  had  proceeded  to  plaintiff  get- 

Jnre       ting  the  postea,  a  subsequent  statute  authorized  the  Judge  to 

Petebs*      certify  in  cases  where  less  than  a  certain  sum  was  recovered, 

Lock  Ck).     SO  as  to  entitle  a  party  to  increased  costs.    The  statute  passed 

wetoora,  J.    mouths  after  the  rendering  of  the  verdict    The  plaintiff  was 

entitled  to  have  signed  his  judgment  long  before  the  passing 

of  the  Act,  but  neglected  to  do  so;  still  the  Court  gave  a  retro- 
spective operation  to  the  statute,  and  thereby  decided  the 
plaintiff  was  entitled  to  increased  costs,  beyond  what  they 
were  absolutely  fixed  at  when  the  costs  were  incurred.  As  to 
vested  rights  in  the  case  referred  to,  had  not  the  defendants  a 
vested  right  to  have  no  more  costs  taxed  against  them  than 
the  amount  absolutely  fixed  by  law  for  the  services  ?  What 
further  vested  rights  have  the  other  creditor?  in  the  pi-esent 
case  ?  When  a  further  dividend  is  to  be  paid  it  is  to  be 
diminished  by  the  provisions  of  49  Vic.  cap.  46 — they  get  so 
much  leas  because  the  law  says  so.  In  the  one  case  the  debtor 
pays  so  much  more  under  the  interpretation  given  by  this 
Court  to  the  Act ;  in  the  other  the  creditor  gets  so  much  less 
from  the  clear  reading  of  the  introduced  sub-section  3.  In 
principle  I  see  no  difference  so  far  as  vested  rights  are  con- 
cerned. The  law  regulates  them  both.  In  one  case  the  Court 
has  pronounced  upon  a  statute ;  in  the  other  the  wording  of 
the  Act  is  clear  without  the  necessity  of  any  decision.  But 
a^ain  as  to  vested  rights :  What  such  have  the  creditors  ?  I 
cannot  see  any  except  so  far  as  to  be  entitled  to  a  certain  sum 
fixed  by  the  dividend  sheet  to  be  made  up  according  to  the 
existing  law  when  actually  prepared. 

I  think  the  applicants  are  entitled  to  succeed  so  far  as  to 
any  dividends  after  the  passing  of  49  Vic.  cap.  46. 

Palmer,  J.,  took  no  part. 

Application  refused. 
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CRA.THERN  v.  SUTHERLAND.  igge 


Practice — JRe-isa^ie  of  writ  after  being  in  slieriff's  hands  —  Isstie  by 
attorney's  clerk  without  authority. 

An  attorney's  clerk,  contrary  to  instmctions,  issued  a  writ  against  defendant 
and  forwarded  it  to  the  sneriff  for  service.  On  being  informed  of  the  fact, 
the  attorney  withdrew  the  writ,  altered  the  teste,  and  re-issued  it  to  the 
sheriff,  who  executed  it. 

ffeldt  by  Allen,  C.  J.,  Palmer,  Fraser,  and  Tuck,  JJ.,  that,  as  the  issuing  of^ 
the  process  by  the  attorney's  clerk  was  within  the  scope  of  his  authority, 
the  second  issue,  without  re-sealing  the  writ,  was  improper,  and  should  be 
set  aside. 

Held,  by  King,  J.,  that,  as  the  writ  was  first  issued  without  authority,  the  at- 
torney was  not  bound  by  the  act  of  his  clerk,  and  the  re-issue  of  the  writ 
was  not  irregular. 

This  was  an  application  to  rescind  an  order  made  by  Mr. 
Justice  Tuck  at  Chambers,  setting  aside  a  writ  of  capias  issued 
in  this  cause  and  the  arrest  of  the  defendant  thereunder. 
The  affidavits  shewed  that  the  plaintiffs  attorney  had  directed 
his  clerk  to  obtain  from  the  plaintiff  an  affidavit  to  hold  the 
defendant  to  bail,  telling  him  at  the  same  time  that  he  did  not 
wish  to  issue  the  writ  until  he  had  heard  further  from  the  defend- 
ant as  to  whether  he  would  settle  the  claim.  In  the  absence  of 
the  attorney,  the  clerk,  upon  receipt  of  the  afiidavit  to  hold  to 
bail,  made  out  a  capias  and  forwarded  it  to  the  Sheriff.  Some 
days  afterwards  the  attorney's  attention  being  called  to  the 
fact  of  the  writ  being  issued,  he  wrote  the  Sheriff  withdrawing 
it.  This  was  done  before  the  writ  had  expired,  and  before  it 
had  been  executed.  Subsequently  the  attorney  altered  the  teste 
of  the  writ  without  having  it  re-sealed  and  forwarded  it  to  the 
Sheriff  to  be  executed. 

A  mile  nisi  having  been  obtained, 

October  26, 1886,  E.  L.  Wetrnare,  Q.  C,  now  shewed  cause. 
The  order  of  the  learned  Judge  was  rightly  made.  The  writ 
having  been  once  issued  and  delivered  to  the  Sheriff,  cannot 
be  withdrawn  and  re-issued.  By  altering  the  teste  there  was 
an  attempt  to  issue  it  as  a  new  process,  which  is  contrary  to 
the  practice  of  the  Court  and  the  authorities.    It  must  bo 


October  SO. 
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1886.       assumed '  that  the  clerk  was  acting  within  the  scope  of  his 

CsLATaEBaT  authority.    He  referred  to  Street  v.  Morrison  (1) ;  Smith  on 

g       ••  Master  and  Servant,  130, 151 ;  The  Albert  Mining  Company 

'  V.  Spu/rr  (2) ;  Johnston  v.  Window  (3) ;  Andrews  v.  McKen- 

zie  (4) ;  Siggers  v.  Sansom  (6). 

Geo.  F.  Gregory,  in  support  of  the  rule.  It  has  never  been 
questioned  but  that  an  attorney  can  recall  a  writ  issued  by 
mistake. '  When  such  is  the  case,  and  it  is  recalled  before  ser- 
vice or  anything  has  been  done  upon  it,  it  is  to  all  intents  and 
purposes  a  blank  writ,  the  same  as  if  it  never  had  left  the  attor- 
^ney's  office.  There  was  no  fraud  intended  in  this  case,  as  in  John- 
ston V.  Winslow,  where  the  execution  was  altered  after  its  return 
by  the  sheriflf,  and .  re-issued  as  an  alias.  In  Andreios  v. 
McKenzie,  a  writ  of  inquiry  had  been  altered  in  respect  of  the 
return,  after  notice  had  been  given  of  the  inquiry.  In  Barlow 
V.  (/DonneU  (6),  where  the  return  day  had  been  altered,  no 
point  was  taken  that  the  alteration  vitiated  the  writ  Siggers 
V.  Sansom  was  a  case  where  a  writ  issued  to  one  county 
was  altered  to  another  county.  In  Oibson  v.  Varley  (7)  the 
writ  was  altered  by  chan^ng  the  name  of  the  defendant,  tlie 
attorney  having  discovered  an  error.  The  writ  was  resealed  it 
is  true,  but  no  change  was  made  in  the  teste  of  the  process,  and 
it  was  held  that  this  might  be  done,  though  a  tender  had  been 
made  between  the  teste  and  the  resealing.  Our  rule  of  Court 
allowing  writs  to  be  issued  in  blank,  makes  the  English  author- 
ities as  to  resealing  inapplicable.  See  also  Durdon  v.  Ham- 
m^ond  (8),  and  Braithwaite  v.  Lor^  Montford  (9).  The  clerk 
clearly  had  no  authority  to  issue  the  writ  in  this  case,  and  it 
was  exactly  in  the  same  position  as  if  it  had  simply  been  made 
out  and  remained  in  the  attorney's  hands  for  several  days,  and 
then  had  been  altered  and  issued  to  the  sheriff  for  execution. 

Cur.  adv.  vuZt 
The  following  judgments  were  now  delivered : 

Ejlnq,  J.    I  think  the  affidavits  shew  that  the  clerk  of  the 
plaintiff's  attorney  had  no  authority  to  issue  the  writ  at  the 


)6  AIL  890.  (4)1  AIL  204.  (7)  7  E.  ft  &  49. 
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time  that  he  did.    It  has  not  been,  nor  oould  it  be,  suggested       1886. 

that  there  was  any  intention    to  take    advantage    of    the    Cbathxrh 

defendant  or  to  abuse  the  process  of  the  Court.    The  clerk  g^^^pH^J^LAKD 

having  issued  the  writ  without  authority,  the  attorney  ought 

not  to  be  bound  by  his  act.    It  is  a  rule  that  when  general 

power  is  given  by  one  to  a  third  person,  he  is  bound  by  that 

party's  acts  if  the  rights  of  another  are  prejudiced,  provided 

the  agent  has  acted  within  the  scope  of  his  authority ;  but  this 

case  does  not  come  within  that  rule  because  no  rights  had  been 

acquired,  and  the  defendant  was  not  in  any  way  prejudiced. 

That  the  attorney  might  have  adopted  the  act  of  his  clerk,  does 

not  seem  to  me  to  put  the  case  in  any  different  position.    The 

authorities  relied  upon  to  sustain  the  order  were  cases  where 

the  attorney  himself  had  issued  the  writ,  or  it  had  been  issued 

by  his  authority.     In   my  opinion  the  order  should  be  set 

aside. 

Fraser,  J.  I  think  the  order  is  quite  in  accordance  with 
the  practice  of  this  Court.  It  is  not  stated  that  the  clerk  had 
not  been  in  the  habit  of  issuing  writs,  and  I  think  he  was 
acting  within  the  scope  of  his  authority.  The  writ  having 
been  once  issued,  could  not  be  altered  and  re-issued.  The 
attorney  did  not  leave  the  writ  as  it  was,  but  altered  the  teste 
in  order  to  give  it  further  vitality. 

Palmer,  J.  This  was  clearly  an  attempt  to  issue  the  same 
writ  twice.  If  the  process  was  originally  issued  under  any 
circumstances  which  would  give  it  vitality,  it  could  not  be 
withdrawn  and  re-issued.  The  process  of  the  Court  surely 
cannot  be  dealt  with  in  two  ways,  so  as  to  give  it  vitality  or 
not  at  the  will  of  the  attorney.  In  my  opinion  the  order 
was  rightly  made. 

Allen,  C.  J.  If  I  could  think  that  the  clerk  had  no 
authority  to  issue  the  writ,  I  would  agree  with  my  Brother 
King,  but  it  seems  to  me  that  the  issuing  of  the  writ  was 
within  the  scope  of  his  authority,  and  therefore  it  was  con- 
trary to  the  practice  and  the  decided  cases  to  issue  the  writ 
again  without  its  being  re-sealed. 


Digitized  by 


Google        ^ 


614  NEW  BRUNSWICK  REPORTS.  [VOL. 

1886.  Tuck,  J.,  concurred  with  the  majority  of  the  Court 

r,  Wetmore,  J.,  not  having  heard  the  argument,  took  no  part. 

SUTHKRLAKD. 

Rule  discharged. 


1886.  Ex  PARTE  MUNOEY  and  WIFE. 


October  30, 


Absconding  Debtor  a*  Act-^  Non-resideni  debtor  temporarily  in  the 
Province — Debt  of  woman  before  marriage — WarraiU  cigainst 
property  of  hueband  and  wife. 

An  unmarried  woman,  residing  out  of  this  Province,  but  having  property,  and 
visiting  here  occasionally,  contracted  a  debt  here.  She  afterwards  married 
in  this  Province,  her  husband  bein^  a  non-resident  and  coming  here  for  the 
purpose  of  the  marriage  only,  and  immediately  after,  with  his  wife,  leaving 
the  Province  and  remaining  abroad. 

Held—Ver  Palmer,  Eraser  and  l^uck,  JJ,  (King,  J..  dabUante),  that  they  were 
not  liable  to  be  proceeded  against  as  absent  debtors  under  Consol.  Stat.,  cap. 
44,  sec.  3. 

Per  King,  J.— That  the  warrant  should  have  issued  against  the  property  of  the 
wife  only. 

This  was  an  application  to  rescind  an  order  made  by  Mr. 
Justice  Fraser,  setting  aside  a  warrant  which  he  had  previously 
granted  against  the  property  of  William  G.  Muncey  and  Helen 
G.  Muncey  his  wife,  alleged  absent  debtors,  under  Consol. 
Statutes  cap.  44,  relating  to  "  Absconding,  Concealed  or  Absent 
Debtors." 

It  appeared  from  the  affidavits  that  Mi*s.  Muncey  before  her 
marriage  was  indebted  to  the  petitioning  creditor.  She  had 
formerly  resided  in  the  Province  of  Nova  Scotia,  but  had  given 
up  house  keeping,  and  spent  most  of  her  time  in  the  United 
States  and  Nova  Scotia,  occasionally  visiting  New  Brunswick, 
remaining  for  a  few  days  at  a  time.  Mr.  Muncey  was  a  resi- 
dent of  the  United  States  and  never  resided  in  this  Province. 
He  came  here  for  the  purpose  of  being  married,  and  at  that 
time  only  remaining  a  day  or  two,  and  after  his  marriage, 
which  took  place  in  this  Province,  he  and  his  wife  left  for  the 
United  States  where  they  had  since  resided.  At  the  time  of 
the  marriage  Mrs.  Muncey  had  been  in  the  Province  about  a 
week  visiting  at  the  house  of  a  friend.  The  afSidavits  on  which 
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the  warrant  issued  simply  alleged  the  indebtedness  of  Mr.       1886. 
Muncey  and  wife  to  the  petitioning  creditor,  and  their  absence     Mcparu 
from  the  Province  for  more  than  six  months  preceding  the  ap-     Muhcby. 
plication  for  the  warrant. 

Section  3  of  the  Act  enacts :  ''  The  estate  of  any  person  in- 
debted as  aforesaid,  departing  from  or  residing  out  of  the  Prov- 
ince after  the  debt  was  contracted,  and  after  an  absence  of  six 
months  next  preceding  the  application,  may  be  proceeded 
against  by  the  creditor,  or  his  attorney,  in  like  manner  as  nearly 
as  possible  as  absconding  or  concealed  debtors,  except  that  such 
departing  or  absence  may  be  proved  by  one  witness.'' 

A  rule  nisi  to  rescind  the  order  having  been  granted ; 

October  26, 1886.  D.  L.  Hanvngton,  Q.  C,  now  shewed  cause. 
Neither  Mr.  Muncey  nor  his  wife  has  ever  been  a  resident  of 
this  Province,  and  therefore  they  cannot  be  proceeded  against 
under  the  Act.  Ex  parte  Kettle  (1) ;  Buchaifian  v.  Rucker  (2). 
The  case  of  Eeg,  v.  Steadman  (3),  is  distinguishable:  there  the 
debtor  had  been  carrying  on  business  in  the  Province  though 
his  place  of  residence  was  in  the  United  States.  He  had  been 
in  the  Province  almost  daily  attending  to  his  business,  and  had 
left  for  the  purpose  of  avoiding  payment  of  his  debts.  He  was 
proceeded  agltinst  as  an  absconding  debtor,  and  the  judgment  of 
the  Court  proceeds  upon  the  idea  that  carrying  on  business  in  the 
Province  constituted  him  a  resident.  It  may  be  remarked  that 
Ex  parte  Kettle  was  not  brought  to  the  notice  of  the  Court  in 
the  argument  of  that  case. 

E.  L.  Wetmore,  Q.  C,  in  support  of  the  rule.  If  a  party  being 
in  the  Province,  whether  a  resident  or  not,  becomes  indebted 
and  departs,  remaining  absent  six  months,  he  is  within  the 
provisions  of  section  3  of  the  Act.  Beg.  v.  Steadman  was  not 
decided  on  the  ground  that  the  debtor  was  a  resident,  but  the 
decision  is  expressly  put  on  the  ground  that  residence  was  not 
necessary.  Where  a  debt  is  contracted  by  a  single  woman  who 
afterwards  marries,  an  action  will  lie  against  the  husband  and 
wife  jointly.  They  were  therefore  both  liable  before  they  left 
the  Province,  and  the  petitioning  creditor  had  a  right  to  pro- 
ceed against  them  as  absent  debtors. 

Ov/r.  adv.  vuLt 
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18S6.  The  following  opinions  were  now  delivered  : 

MuNCEY.         Tuck,  J.    I  think  the  oi-der  of  my  brother  Fraser  was  pro- 
perly made. 

King,  J.  The  question  is  as  to  the  meaning  of  the  3rd  section. 
In  Ex  parte  Kettle,  what  was  sought  to  be  done  was  to  bring 
within  the  words,  "Any  person  *  *  residing  out  of  the 
Province  after  the  debt  was  contracted,"  one  who,  so  far  as  ap- 
peared, never  was  in  the  Province  at  all.  It  was  held  that  this 
could  not  be  done,  and  the  case  in  this  view  is  in  agreement 
with  Buchanan  v.  Riicker  (I).  It  is  tnie  that  certain  expres- 
sions in  Ex  parte  Kettle  seem  to  make  residence  in  the  Province 
essential  in  every  case  arising  under  the  section,  but  other 
parts  of  the  judgment  treat  any  stay  in  the  Province,  if 
the  debt  Is  contracted  there,  as  equivalent  to  residence  for 
purposes  of  the  act.  Thus,  at  p.  84,  the  Court  refer  to  one 
class  of  persons  included  in  section  3  as  "those  who,  being  in 
the  Province  when  the  debt  was  contracted,  have  subsequently 
departed  therefrom."  I  am  inclined  to  think  that  where  a 
debtor  is  within  the  Province  and  incurs  a  debt  and  departs, 
leaving  property  here,  and  remains  absent  for  six  months,  it 
may  be  seized,  even  though  he  has  never  been  a  resident. 
This  being  Mrs.  Muncey's  case,  I  think  a  warrant  might  have 
issued  against  her  property ;  but  as  the  debt  was  contracted 
before  marriage,  and  her  husband  was  not  in  the  Province  ex- 
cept at  the  time  and  for  thQ  purpose  of  the  marriage,  I  think 
the  warrant  should  not  have  issued  against  the  property  of 
both.  I  ought  to  add  that  I  do  not  treat  Beg,  v.  Steadman  (2) 
as  directl}'^  an  authority  in  support  of  the  views  here  expressed, 
inasmuch  as  it  was  a  decision  under  section  1,  and  not  under 
section  3. 

Palmer,  J.  I  think  this  case  clearly  comes  within  the  de- 
cision in  Ex  parte  Kettle,  and  the  order  should  be  affirmed. 

Allen,  C.  J.  I  have  not  fully  considered  this  case  and  do  not 
wish  to  take  any  part  in  the  judgment;  but  I  think  there  is  a 
gi*eat  deal  of  force  in  the  remarks  of  my  brother  King,  as  to  the 
waiTant  issuing  against  the  property  of  both  husband  and  wife. 

Rule  discharged. 


(1)  9  East  101.  (8)  1  HiRiL  860. 
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LYMAN,  ET  AL,  V.  SHIRREFF.  1887. 


Replevin — Goods  seized  under  fi.  fa. — Claim  of  special  property  hy 
sJieriff—Writ  de  proprietate  probanda. 

Where  goods  levied  on  under  execution  are  replevied  by  the  grantee  of  the 
judgment  debtor  under  a  Bill  of  Sale,  the  sheriff  may  put  in  a  claim  of 
special  property. 

This  was  an  application  on  behalf  of  the  plaintiffs  to  set 
aside  an  inquisition  under  a  writ  de  proprietate  probanda  in 
an  action  of  replevin,  and  also  the  claim  of  property  put  in  by 
the  defendant,  made  to  His  Honor  Mr.  Justice  King,  at  Cham- 
bers, and  by  him  referred  to  the  Court. 

The  affidavits  shewed  that  the  defendant,  being  the  Sheriff 
of  the  County  of  Northumberland,  and  having  a  writ  of  ft.  fa. 
against  the  property  of  one  George  Allen,  levied  upon  and  took 
possession  of  goods  claimed  by  the  plaintiffs  under  a  bill  of 
sale  previously  given  them.  The  plaintiffs  replevied  the  goods 
from  the  sheriff,  who  put  in  a  claim  of  special  property.  A 
writ  de  prop.  prob.  was  issued  by  the  plaintiff,  under  which 
the  jury  found  for  the  defendant. 

Oct.  12, 1887.  D.  L,  Hanington,  Q.  C,  in  support  of  the 
motion.  The  Sheriff  could  not  put  in  a  claim  of  special  pro- 
perty by  virtue  of  the  execution.  He  had  no  property  in  the 
goods,  being  merely  in  possession  of  them  under  the  fi.  fa. 
Benaud  v.  Keswick  (1),  and  Orkxvood  v.  Morriaey  (2)  are  di- 
rectly in  point.  See  also  Graham  v.  Wetmore  (3) ;  Clarke  v. 
Casey  (4) ;  and  Ogden  v.  Bourgeois  (5). 

Weldoriy  Q.  C,  contra.  Renavd  v.  Keswick  was  the  case  of 
the  plaintiff's  goods  having  been  levied  upon  by  defendant 
under  an  execution  for  taxes,  whereupon  the  plaintiff  issued 
replevin.  There  was  no  dispute  as  to  the  property  being  in  Ren- 
aud,  and  all  that  is  there  decided  is  that  under  the  circum- 
stances of  that  case,  the  constable  making  the  levy  for  taxes 
could  not  put  in  a  claim  of  property.    There  being  evidence 

(1)  1  p.  &  a  &  (3)  4  All.  878.  (6)  2  Pngl.  306. 

(S)8Pagal40.  (4)0A1L187. 
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1887.        ^^^  ^  jury  that  Allen  had  a  property  in  the  goods  levied  upon, 

Ly,^^      the  sheriff  would  have  a  clear  right  to  put  in  a  claim  of  spedal 

V'  property. 

iShuuikff. 

Per  Curiam.    We  think  the  application  should  be  refused. 
The  sheriff  had  a  right  to  put  in  a  claim  of  special  property. 

Application  refused  with  costs,  (a) 


1887.         DOHERTY  v,  THE  MAYOR,  &c.,  op  the  City  op  SAINT  JOHN. 


December  16. 


New    Trial — Conlributary   negligence — Damages — Verdict   against 
Evidence — Principle  on  which  new  trial  aUowed. 

In  an  action  agautet  a  municipal  corporation  for  negligence,  where  the  defence 
relied  on  was  oontribator^r  negligence  on  the  part  of  the  plaintiff,  who  ob- 
tained a  verdict,  a  new  trial  will  not  be  granted  if  the  jaiy  might  reason- 
ably have  come  to  the  conclusion  they  did,  even  though  the  court  should 
think  that  the  jury  ought  to  have  come  to  a  different  conclusion. 

It  is  no  ground  for  reducing  the  damages  found  in  such  an  action  that  the 
plaintiff  was  guilty  of  negBgenoe,  but  not  amounting  to  contributory  n^U- 
gence. 

This  was  an  action  for  injuries  sustained  by  the  plaintiff 
through  falling  off  a  raised  platform  or  sidewalk  in  the  City  of 
St.  John  ;  tried  before  His  Honor  Mr.  Justice  King  at  the  St. 
John  Circuit  in  August,  1885.  Verdict  for  plaintiff,  damages 
being  assessed  at  $1500. 

The  facts  will  be  found  sufficiently  referred  to  in  the  judg- 
ment. 

October  23, 1885.  /.  Alien  Jcuk,  in  support  of  the  motion 
for  new  trial.  In  addition  to  contending  that  the  verdict  was 
against  the  weight  of  evidence,  he  submitted  that  the  evidence 
of  contributory  negligence  on  the  part  of  the  plaintiff  was  such 
that  the  learned  Judge  should  have  directed  the  jury  to  find  a 
verdict  for  the  defendants.  It  was  clear  that  the  plaintiff  was 
aware  of  the  dangerous  condition  of  the  sidewalk  and — giving 

(a)  In  Rowe  v.  McSkoen^  in  Hilary  Term,  1889,  the  Court  acted  on  the  prin- 
ciple of  this  case,  and  held  that  a  freight  agent  on  the  Intercolonial  Railway, 
out  of  whose  possession  goods  held  for  non-payment  of  freight  were  reploTied, 
had  a  right  to  put  in  a  claim  of  special  property. 
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full  weight  to  his  own  evidence — that  the  night  was  dark,  when,        I887. 
as  a  reasonable  man  he  must  have  known  that  there  was  dan-     dohbrty  ~ 
ger  in  walking  upon  it.    Notwithstanding  this  knowledge  ^^  x     ^ 
voluntarily  incurred  the  danger,  although  there  was  no  neces-         of 
sity  for  his  doing  so.    2  Thomson  on  Negligence  (1880)  1205-06     ^''-  '^^«^- 
Wilson  v.  CharUstown  (\) ;  BvMerfidd  v.  Forrester  (2) ;  Ray- 
mond  V.  City  of  Lowell  (3) ;  Adams  v.  Tlie  Lancashire  and 
Yorkshire  Railway  Company,  (4).    The  plaintiff  had  nofr  even 
the  excuse  that  business  required  him  to  travel  upon  the  side- 
walk, but  he  was  going  there  from  idle  curiosity.     Knowing 
of  the  danger  he  was  bound  to  exercise  more  than  ordinary 
caution,  which  he  did  not  do.     It  was  also  incumbent  upon 
plaintiff  to  prove  that  there  was  no  other  equally  short  and 
convenient  way  by  which  he  could  have  reached  the  point 
to  which  he  desired  to  go,  except  the  way  selected. 

If,  however,  the  Court  should  be  of  opinion  that  the  plain- 
tiff's conduct  did  not  amount  in  law  to  contributory  negligence 
sufficient  to  disentitle  him  from  recovering,  the  jury  should 
have  been  directed  that  the  plaintiff's  negligence  should  be  con- 
sidered by  them  in  assessing  the  damages.  Arden  v.  Ooodacre 
(5) ;  Watson  v.  Christie  (6) ;  Smith  on  Negligence  (Lond.  1880) 
175 ;  Raisin  v.  Mitchell  (7) ;  Sills  v.  Brown  (8).  On  the  ground 
of  defendants'  right  to  a  new  trial  by  reason  of  the  verdict 
being  against  the  weight  of  evidence :  Policy  v.  Lenox  Iron 
Works,  per  Bigelow,  C.  J.,  (9) ;  Hilyard  on  New  Trials,  283, 
452. 

The  following  authorities  were  also  relied  upon :  Mayne  on 
Damages  (Lond.  1877),  58 ;  Matthews  v.  Warner's  Admr,,  (10); 
Nashville,  Jcc,  Railway  Company  v.  Smith  (11) ;  Centralia  v. 
Krouse  (12) ;  Lovenguth  v.  Bloomington  (13) ;  Durkin  v.  Troy 
(14);  Schaefler  y.Sa/rldusky  (15);  Wood  v.  Andes  (16);  Clayards  v. 
Dethick  (17) ;  The  Milan  (18) ;  Gai^nett  v.  Kirkman  (19) ;  Mc- 
Farland  v.  Wofford  (20) ;  Chandler  v.  MecJdin^  (21) ;  Per- 
kins v.  VaugJian  (22) ;  Linford  v.  Lake  (23). 

0)  8  Allen  137.      '  (0)  4  Allen  330.  a?)  12  Q.  B.  4S9. 

(2)  11  East  60.  (10)  26  Qratt.  670.  (18)  31  L.  J.  Adm.  106. 

(8^  0  Gush.  624.  (11)  G  Heink.  174.  (10)  83  MiM.  39?, 

(4)  L.  R.  4  C.  P.  739.  (12)  64  111.  10.  (20)  16  Tex.  002. 

(6)  11  C.  a  371.  (18)  71  III.  288.  (21)  22  Tex.  86l 

)  2  B.  &  P.  224.  (14)  61  Barb.  437.  (22)  4  M.  ft  O.  089. 


(7)  0  C.  ft  P.  618.  (16)  38  Ohio  8t  246.  (28)  8  H.  ft  M.  276. 

C8)9aftP.  flOL  (10) U  Hun,  648. 
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1887.  0.  N.  Sldnner,  Q.  (7.,  contra.    The  question  of  contributory 

DoHBBTT  "  negligence  is  one  peculiarly  for  the  jury.  Walton  v.  London 
Th»  Matob  ^  Brighton  &  Sovih  Coast  Bailvxiy  Co,  (1) ;  Badley  v.  Lon- 
OF  don  &  North  Western  Railway  Co,  (2) ;  DuMin,  Widdow  Jk 
Wexford  Railway  Co,  v.  Slaitery  (3).  The  learned  Judge  left 
the  question  of  contributory  negligence  fairly  to  the  jury.  As 
to  the  plaintiff 's  negligence  being  a  ground  for  the  reduction  of 
the  damages,  it  is  submitted  that  the  jury  could  not  have  been 
properly  so  directed.  If  the  plaintiff*  was  guilty  of  negligence 
which  contributed  to  the  accident  he  could  not  have  recovered, 
and  under  the  direction  the  finding  of  the  jury  clearly  nega- 
tives negligence  on  the  part  of  the  plaintiff!  It  must  also  in 
this  connection  be  borne  in  mind  that  the  onus  of  establishing 
contributory  negligence  was  upon  the  defendants. 

Jack,  in  reply. 

Our.  adv.  vulL 

The  judgment  of  the  Court  (Allen,  C.  J.,  Wetmore,  King 
and  Fraseb,  JJ.)  was  now  delivered  by 

King,  J.  This  is  an  action  for  injuries  sustained  through 
falling  off"  the  end  of  a  raised  platform  or  sidewalk  on  Pond 
street  in  the  city  of  St.  John.  Pond  street  runs  westwardly 
from  the  end  of  City  Road  at  the  highway  bridge  across  the 
Intercolonial  Railway.  On  the  north  side  of  the  street  are  the 
railway  grounds,  and  at  the  date  of  the  accident  the  passenger 
station  was  there  situate.  On  the  south  side,  Pond  street  is* 
entered  by  two  streets,  Dorchester  street  and  another  referred 
to  as  Old  Dorchester  street  From  Dorchester  street  to  Old  Dor- 
chester street,  Pond  street  has  a  fall  of  several  feet.  The  defend- 
ants laid  a  plank  sidewalk  along  this  part  of  Pond  street ;  but 
instead  of  following  the  grade  of  the  street,  the  platform  was 
kept  upon  a  level,  and  at  the  line  of  Old  Dorchester  street  it 
was  from  three  and  a  half  to  four  feet  above  the  street  level, 
and  terminated  there  abruptly.  Steps  ran  along  the  street  face 
of  the  platform,  but  at  the  end  of  the  platform  there  were  no 
steps,  nor  any  guard  or  railing.  There  was  a  street  lamp  in 
the  vicinity^  but  on  the  night  of  the  accident  it  was  not  lighted. 

(l)lH.aB.4Si:  14L.T.  263.  (i)  1  App.  Om.  764  (S) S  App.  Om.  lU6w 
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There  were  four  liquor  shops  on  Fund  street  near  its  intersec-        iss?. 
tion  with  Old  Dorchester  street.    Three  of  them  were  to  the     dohrhty 
east  of  Old  Dorchester  street  and  one  (Costigan's)  was  on  the  J- 

west  corner  of  Old  Dorchester  and  Pond  streets.     There  was  ot 

not   (nor    indeed    could  there  well    be)  any  real    quesMon     ^'^'  '^^"'*- 
as  to  the  platform  being,  in  its  unlighted  and  unguarded  state, 
in  an  unfit  state  for  travel    The  real  question  is,  whether  or 
not  the  verdict  of  the  jury  negativing  contributory  negligence 
is  against  the  weight  of  evidence. 

The  accident  happened  on  the  evening  of  May  16, 1883,  and, 
according  to  the  plaintiff,  about  10  o'clock,  but  according  to 
Costigan  (one  of  his  witnesses)  about  an  hour  earlier. 

The  plaintiff,  who  had  been  a  councillor  of  Portland,  says  : 
"  I  was  at  the  new  engine  house  in  Portland  near  the  foot  of 
Jeflrey's  Hill  helping  to  get  a  flag  pole  raised  to  have  a  flog 
hoisted  on  arrival  of  the  firemen  that  night  from  Halifax  to 
celebrate  the  landing  of  the  Loyalists  on  the  18th.  I  stayed 
there  till  about  nine.  The  firemen  did  not  come  when  expected. 
I  was  standing  on  the  bridge  crossing  the  railway.  Met  Mc- 
Qarrigle ;  was  talking  to  him  ;  I  sent  him  to  see  when  the  train 
was  coming ;  was  standing  on  the  bridge  waiting  for  McOar- 
rigle  to  come  back  ;  he  did  not  come ;  I  was  walking  on  the 
platform  to  hunt  up  McQarrigle  and  it  was  very  dark ;  when  I 
left  the  bridge  I  went  to  the  foot  of  new  Dorchester  street ;  I 
came  on  the  platform  at  new  Dorchester  street  and  walked  down 
towards  old  Dorchester  street  I  went  into  no  shop  and  was 
not  thinking  of  any  jumping  off  place.  I  was  poking  with  my 
cane  ahead  of  me  and  when  I  came  to  the  end  my  cane  went 
over  the  end  and  I  fell  over.  A  man  named  Costigan  came  to 
where  I  was.  I  had  jumped  up  and  fallen  down  again ;  found 
I  could  not  stand,  something  the  matter  with  my  leg.  Then 
Mr.  Costigan  came  and  got  a  coach  and  sent  me  home.  My 
left  thigh  was  broken  across." 

On  cross-examination  he  says :  "  I  was  walking  along  care- 
lessly ;  did  not  pay  any  attention  and  fell  off.  *  *  Was 
going  along  platform  with  my  cane  before  me ;  knew  there 
was  a  place  like  that  there,  and  was  feeling  my  way  along  the 
platform  with  my  cane."  And  on  re-examination :  "  I  was 
feeling  with  the  cape  so  as  to  be  sure ;  it  was  very  dark/' 
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1887.  All  the  evidence  agreed  that  the  night  was  dark,  and  that 

DoHsuTT  tb®  nearest  street  lamp  was  not  lighted ;  bat  the  evidence  dif * 
-.     J  fered  as  to  whether  or  not  the  shops  upon  the  platform  were 

OF  closed.  According  to  plaintiff,  Costigan  was  about  closing  and 
the  others  were  already  closed,  but  according  to  Castigan  him- 
self (who  was  called  for  plaintiff)  all  the  shops  were  open  and 
doing  a  good  business  as  there  were  numbers  of  people  about. 
It  was  contended  for  the  defendants  that  if  the  shops  were  open 
the  light  from  them  would  sufficiently  enable  plaintiff  to  see 
where  he  was  going. 

The  defendants  also  sought  to  shew  that  the  plaintiff  was  in- 
toxicated but  did  not  get  beyond  more  or  less  plausible  or  pro- 
bable conjecture. 

The  jury  were  directed  that  as  the  act  of  plaintiff  in  walking 
off  the  end  of  the  platform  was  an  immediate  cause  of  the 
injury,  he  could  not  recover  (notwithstanding  the  prior  n^- 
ligent  act  of  defendants)  if  there  was  on  his  part  a  want  of 
ordinary  care,  that  the  degree  of  care  which  plaintiff  was  to 
exercise  was  ordinary  and  not  extraordinary  care,  that  what 
was  ordinaiy  care  would  have  to  be  determined  in  view  of  all 
the  circumstances,  and  that  as  plaintiff  knew  of  the  state  of 
the  sidewalk  and  as  the  danger  i-easonably  to  be  antici- 
pated from  the  stepping  off  the  platform  was  considerable,  it 
would  be  reasonable  that  he  should  take  more  precautions  for 
bis  safety  than  if  he  did  not  know  of  it ;  that  the  test  was,  what 
would  a  person  of  ordinary  prudence  have  done  under  the 
proved  circumstances  of  the  case  -?  and  that  if  plaintiff  were 
intoxicated  the  jury  might  well  conclude  that  he  failed  to  ex- 
ercise ordinary  care.  The  jury  negatived  contributory  negli- 
gence and  also  negatived  intoxication  and  found  for  the 
plaintiff  for  the  sum  of  $1,500. 

In  Metropolitan  Railivay  Company  v.  Wright  (1),  Lord 
Herschell,  L.  C,  says :  "  In  my  opinion  the  verdict  ought  not 
to  be  disturbed  (as  being  against  the  weight  of  evidence)  un- 
less it  was  one  which  a  jury,  viewing  the  whole  of  the  evidence 
reasonably,  could  not  properly  find."  And  Lord  Halsbury  says : 
"  If  reasonable  men  might  find  (not  ought  to  as  was  said  in 
Solomon  v.  Bitton  (2),  the  verdict  which  has  been  found,  I 

(1)  11  App.  Cu.  )62.  (2)  8  Q.  a  D.  17& 
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think  no  Court  has  jurisdiction  to  disturb  a  decision  of  fact       1887. 
which  the  law  has  confided  to  juries  not  to  judges."  And  again     Dohbbtt~ 
he  speaks  of  the  necessity  of  the  verdict  being  absolutely  un-  _.     ^ 
reasonable  in  order  to  be  liable  to  be  set  aside  on  this  ground.         of 

It  was  argued  by  Mr.  Jack  that,  as  the  plaintiff  knew  of  the  ®^-  ''^^"• 
condition  of  the  sidewalk,  it  was  contributory  negligence  in 
presumption  of  Jaw  in  using  it:  citing  Wilson  v.  City  of 
Charleston  (1),  and  Horton  v.  Ipsmick  (2),  where  such  proposi- 
tion of  law  was  laid  down ;  but  this  is  opposed  to  the  result  of 
English  authorities  and  is  also  controverted  in  later  Massachu- 
setts cases.  Thus  in  Whitford  v.  Soiuthbridge  (3),  it  was  held 
that  the  knowledge  of  the  defective  condition  of  a  way  and  its 
alleged  defects  was  not  conclusive  that  plaintiff  did  not  exercise 
due  care;  but  where  a  person  had  knowledge  of  defects  or 
reason  to  apprehend  danger  a  much  greater  degree  of  care  and 
circumspection  would  properly  be  required  of  such  person ;  and 
if,  with  knowledge,  the  plaintiff  did  not  exercise  due  care  and 
prudence,  either  in  entering  upon  the  way  or  in  proceeding 
thereon  after  entering,  he  could  not  recover ;  and  whether, 
with  knowledge,  and  under  all  circumstances,  the  plaintiff  ex- 
ercised due  care  is  a  question  for  the  jury.  So  in  Oeorge  v. 
Haverhill  (4),  it  is  said  :  "  The  fact  that  the  plaintiff  had  pre- 
vious knowledge  of  the  alleged  defect,  had  previously  passed 
over  it  and  knew  of  its  location,  is  not,  under  the  circumstances 
disclosed,  conclusive  evidence  of  the  want  of  due  care.  The 
defect  complained  of  was  not  such  that  the  public  travel  was 
turned  aside,  and  the  plaintiff  *s  attempt  to  pass  over  it  did  not 
in  itself  conclusively  show  want  of  care,  nor  is  the  fact  con- 
clusive that  at  this  particular  time  he  was  not  thinking  of  the 
defect.  The  accident  happened  in  the  evening.  The  obstruc- 
tion was  not  of  a  character  to  attract  immediate  attention,  and 
its  location  was  obscured  for  the  time  by  the  shadow  of  trees 
in  the  vicinity.  It  is  all  to  be  considered  by  the  jury,  but  it 
is  not  required  as  a  matter  of  law  that  the  thoughts  of  the 
traveller  shall  be  at  all  times  fixed  upon  those  defects  in  the 
road  he  travels,  of  which  he  may  have  knowledge." 

In  Thomas  v.  Western  Union  Telegraph  Company  (5),  it  is 
said :   "  The  question  is  not  in  any  case  whether  the  traveller 

(1)8  Allen  137.  (3)  119  Maas.  664^  (5)  100  Mus.  m 

(2)12Cu8h.4S8.  (4)  110  Maa9.  60a 
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1887.       kne^  of  the  defect  and  might  have  stopped  or  avoided  it,  but 
DoHKRiT     whether  he  had  reasonable  cause  to  think  that  he  might  escape 
^         from  it  by  the  means  which  he  adopted,  and  used  reasonable 
OF         care  in  making  the  attempt."    And  in  Mahoney  v.  Metropolitan 
St.  Johk.     Railway  Co.  (1):  "A  person  who,  in  the  lawful  use  of  a  high- 
way, meets  with  an  obstacle,  may  yet  proceed  if  it  is  consistent 
with  reasonable  care  so  to  do,  and  this  is  generally  a  question  for 
the  jury,  depending  upon  the  nature  of  the  obstruction  and  all 
the  circumstances  surrounding  the  party." 

The  English  cases  of  Clayards  v.  Deihick,  (2)  and  Thomjh 
8on  V.  N.  E.  Railway  Company  (3),  are  in  principle  to  the 
like  eflfect.  In  the  latter  case  a  vessel  was  damaged  in  being 
taken  out  of  defendants'  dock  by  grounding  on  a  bank  which 
defendants  negligently  suffered  to  remain  without  buoys  or 
notices  to  indicate  the  channel.  The  vessel  was  in  charge  of 
a  pilot  who  knew  the  state  of  the  dock.  It  was  held  that, 
assuming  that  the  shipowners  were  so  far  identified  with  the 
pilot  as  to  make  his  knowledge  their  knowledge,  the  plaintiffs 
were  not  thereby  precluded  from  recovering,  unless  the  pilot, 
in  attempting  to  take  the  ship  out  of  the  dock,  was  guilty  of 
a  want  of  common  prudence. 

Cockbum,  C.  J.,  said:  "Clayards  v.  Dethick  is  a  direct 
authority  that  where  danger  has  been  created  by  the  wrongful 
act  of  another,  if  a  man  in  the  performance  of  some  lawful 
act  voluntarily  exposes  himself  to  that  danger,  he  is  not  pre- 
cluded from  recovering  for  the  injury  resulting  from  the 
negligence  of  the  other,  unless  the  jury  are  of  opinion  that  the 
exposing  himself  to  that  danger  was  a  want  of  common  or 
ordinary  prudence  on  his  part.  That  issue  was  not  proposed 
by  the  defendants  to  be  put  to  the  jury  on  this  trial.  They 
stood  upon  the  fact  that  the  knowledge  of  the  state  of  the 
basin  by  the  pilot  was  the  knowledge  of  the  plaintiffs,  and  was 
in  point  of  law  an  answer  to  the  claim  of  the  plaintiffs.  But 
that  is  not  so,  unless  the  circumstances  were  such  that  the 
attempt  to  navigate  the  vessel  under  these  circumstances  was 
an  act  of  imprudence  which  no  man  of  ordinary  prudence 
would  have  committed." 

(l)104Man.73.  (2)  12 (^.  B,  438.  (8) 7  Jur.  N.  a  907. 
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Blackburn,  J.,  said  that  the  case  was  in  fact  decided  by  1887. 

Clayards  v.  Detkick,  and  adds :    "  It  might  have  been  a  ques-  Dohertt 

tion   to  be  left  to   the  jury  whether  the  pilot,   with    the  ^^^  ^^  ^ 

knowledge  which  he  possessed,  was  guilty  of  such  want  of  or 
reasonable  care  in  attempting  to  go  out  of  the  docks  as  that  no 
prudent  man  would  have  so  acted." 

In  Hall  V,  McFadden  (1),  a  case  where  plaintiff  got  upon 
a  moving  train,  Clayards  v.  Dethick  was  followed,  and  it  is 
said :  "  It  is  not  indeed  necessary  for  a  person  to  abandon  his 
rights  merely  because  another  has  made  their  exercise  to  some 
extent  dangerous.  It  is  a  question  of  degree,  and  the  amount 
of  the  danger  and  the  circumstances  which  led  the  plaintiff  to 
incur  it  are  for  the  consideration  of  the  jury.  The  question  is 
whether  the  danger  Is  so  obvious  that  a  person  of  common 
prudence  would  not  venture  it."  This  case  was  aflBrmed  upon 
appeal. 

The  case  of  Wyatt  v.  Great  Western  BaUway  Company  (2) 
is  distinguishable,  as  being  based  upon  the  construction  of  an 
Act  of  Parliament,  by  which  (as  was  held)  the  plaintiff  was 
doing  an  unauthorized  act  when  injured.  Clayards  v.  Dethick 
has,  however,  been  critised  adversely  by  Lord  Bramwell — first, 
when  one  of  the  Lords  Justices,  in  Lax  v.  Darlington  (3),  and 
subsequently  at  considerable  length  in  the  last  edition  of  Smith 
on  Negligence  (Appendix  B,  275).  His  conclusion  is  that  if  a 
man,  knowing  there  is  some  danger,but  reasonably  believing  that 
it  is  of  smaller  amount  than  it  really  is,  voluntarily  incurs  it, 
his  knowledge  does  not  preclude  his  right  to  recover ;  but  that 
if  he  knows  of  the  danger  and  its  amount,  and  voluntarily 
incurs  it,  he  brings  the  mischief  on  himself  voluntarily,  and 
must  bear  the  loss  himself.  The  learned  author,  in  comment- 
ing on  this,  remarks  that  if  the  person  creating  the  danger  has 
placed  the  plaintiff  in  a  dilemma,  so  that  he  mv^st  either  run 
a  risk  or  lose  his  just  rights  or  advantages,  such  person  cannot 
be  heard  to  say  that  the  plaintiff  is  a  volunteer.  If  the 
further  qualification  be  added  (as  I  think  it  must  be)  that  the 
wrongful  act  is  of  such  a  character  as  that  the  wrongdoer  may 
reasonably  have  foreseen  that  persons  reasonably  and  prudently 
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1887.       exerciding  their  ordinary  rights  may  be  placed  in  danger  by 
Thnnnrrv  "  roason  of  the  wrongful  act,  then  it  seems  to  me  reasonable 
?i  and  just  that  the  wrongdoer  should  not  escape  responsibility 

OF  for  damage  or  injury  happening  in  the  exercise  of  such  rights, 
St.  Jomr.  ^)^q|^  reasonable  care  and  prudence  under  all  the  circum- 
stances is  exercised  in  encountering  it  by  the  person  sustaining 
the  damage  or  injury.  At  all  events  Clayarda  v.  Detkick  and 
TJumtpson  v.  N,  E.  Railway  Compcmy  are  decided  cases,  and 
there  are  no  decided  cases  to  the  contrary. 

As  to  the  facts  of  this  case,  there  is  much  in  them  which 
gives  great  weight  to  the  contention  for  defendants  that  there 
was  contributory  negligence.  Thus,  the  danger  was  one 
known  to  the  plaintiff.  He  says  he  knew  of  it,  and  there  is 
no  reasonable  doubt  that  he  was  at  or  near  the  place  several 
times  that  day.  Then  it  was  a  place  of  more  or  less  obvious 
danger.  It  was  not  like  a  place  where  injury  might  bo  possi- 
ble, but  not  probable,  to  one  stepping  off  by  mbtake  in  the 
dark.  Then,  although  the  night  was  dark,  and  the  street 
li^fhts  were  not  lighted,  the  evidence  of  Costigan  that  the 
liquor  shops  upon  the  platform  were  open  and  lighted  greatly 
preponderates  over  that  of  plaintiff  that  these  shops  were 
closed. 

In  the  next  place,  there  was  no  practical  necessity  or  advan- 
tage in  pliuntiff  exposing  himself  to  known  danger.  Not  but 
that  a  man  has  a  right  to  travel  the  streets  in  s£^ety,  irrespec- 
tive of  his  purpose ;  but  when  a  question  arises  as  to  his  ex- 
posing himself  to  apprehended  danger,  and  when  the  question 
is  as  to  what  a  person  of  ordinary  prudence  would  do  in  like 
circumstances,  the  question  relates  to  what  a  person  of  ordin- 
ary prudence  in  plaintiff's  position — as  a  person  exercising  an 
ordinary  right  reasonably  to  be  foreseen  by  the  wrong  doer — 
would  do ;  and  so  the  objects  he  had  in  view  may  be  regarded 
in  determining  the  question  of  practical  prudence.  A  person 
whose  business  leads  him  in  a  certain  direction  has  practical 
reasons  for  going  and  continuing  upon  the  way,  notwithstand- 
ing the  existence  of  apprehended  danger,  which  do  not  exist 
in  the  case  of  one  who  has  no  particular  reason  why  he  might 
not  as  well  turn  back  as  go  forward,  and  who,  therefore, 
may  reasonably  be  expected  to  }ool(  mope  exclusively  to  h|4 
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own  safety.    Suppose  the  case  of  an  unfinished  bridge  over        iS87, 
a  highway  without  planking,  so  that  a  person  could  cross     dohbrty 
only  upon  the  stringers.    There  would  be  a  known  danger,  ^ 

greater  or  less  according  to  the  height  of  the  bridge  and  other  of 
circumstances.  Two  men  come  to  it  upon  the  highway :  one  ^'  ^^^^' 
has  urgent  business  across  it,  as  for  instance  to  procure  a  doc- 
tor ;  the  other  has  no  more  business  than  plaintiff  had  in  going 
upon  the  platform,  "  to  hunt  up  McGarrigle."  Common  sense 
says  that  in  the  balancing  of  advantages  and  disadvantages,  in 
which  consists  so  much  of  the  practical  conduct  of  life,  a  pru- 
dent man  might  in  one  case  do  what  in  the  other  case  he  might 
not  do,  viz.,  cross  upon  the  stringers.  Whether  it  would  be 
prudent  in  any  case  to  do  so  would  depend  upon  the  degree  of 
danger.  In  many  cases  it  would  be  wholly  and  absolutely  im- 
prudent Suppose  now,  that  the  planking  had  been  wrongfully 
removed.  The  wrongdoer  would  reasonably  foresee  that  travel- 
lers with  all  degrees  of  urgency  might  require  to  cross  and  might 
well  attempt  to  cross  if  it  would  be  reasonably  prudent  to  do  so ; 
and  in  such  case  the  question  of  the  prudent  exercise  of  ordinar}"^ 
right  would  hate  to  be  determined  in  the  same  way  as  if  there 
were  no  question  of  the  liability  of  a  wrongdoer.  What  would 
be  prudent  in  the  one  case  would  be  so  in  the  other,  and  vice 
versa.  In  this  case,  what  would  any  person  of  common  and 
ordinary  prudence  in  plaintiff's  position  have  done  ?  Would 
he  have  turned  back  or  left  the  sidewalk,  as  he  might  readily 
have  done  ?  Or  might  he  have  kept,  as  plaintiff  did,  to  the  side- 
walk, walking  along  in  the  dark,  poking  his  cane  out  in  front 
of  him  to  feel  his  way  ?  If  the  shops  were  open,  as  stated 
by  Costigan,  could  plaintiff  reasonably  have  fallen  over  in  the 
exercise  of  ordinary  care  ?  And  if,  on  the  other  hand,  the 
shops  were  shut  (as  stated  by  plaintiff),  so  that  there  was  no 
light  thrown  upon  the  platform,  might  a  prudent  person  have 
continued  along  it  ?  It  is  not  a  case  where  his  attention  was 
diverted  by  something  else,  because,  according  to  his  own 
statement,  he  was  feeling  his  way  along  with  his  cane  so  as 
to  be  sure.  All  these,  as  well  as  plaintiffs  variant  statements 
as  to  his  degree  of  care,  are  strong  considerations  in  favor  of 
the  defendants.  ^ 

On  th^  other  hand,  the  jury  may  have  thought  that  the 
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1887.       danger  was  less  obvious  Uian  it  seems  to  me,  and  they  may 
Dohebtt"^  ^^  have  thought  that  while  the  plaintiff  did  not  adopt  the 
T     M    o     ^^^^  course  for  his  safety,  he  at  least  adopted  a  course  which 
OF         he  might  reasonably  think  would  ensure  his  safety ;  and  they 
St.  John.     ^^^  |^^^^  thought  that  his  different  statements  as   to  the 
degree  of  care  exercised  by  him  may  be  reconciled  by  sup- 
posing that,  while  he  had  a  knowledge  of  the  existence  of 
the  danger,  he  was  not  thinking  of  it  as  imminent,  and  did  not 
suppose  that  he  was  then  so  near  the  end  of  the  platform ; 
they  may  also  have  thought  that  he  was  proceeding  in  the 
most  direct  and  ordinary  course  to  the  station. 

Upon  the  whole,  I  think  that  this  is  a  case  strongly  illus- 
trative of  the  distinction  between  Solomon  v.  Bitton  and 
Metropolitan  RccUway  Company  v.  Wright;  and  that  while 
the  jury  on^kt  (as  expressed  in  Solomon  v.  Bitton)  to  have 
come  to  a  different  conclusion,  I  am  not  prepared  to  say  that 
a  jury  might  not  or  could  not  (as  expressed  in  Metropolitan 
Railway  Company  v.  Wright)  have  i-easonably  come  to  the 
conclusion  they  did. 

As  to  the  damages,  the  injury  was  serious,  and  the  plaintiff 
was  permanently  injured.  The  contention  that  the  damages 
should  be  reduced  because  the  plaintiff  might  have  been 
guilty  of  negligence  not  amounting  to  contributory  negligence, 
does  not  appear  to  be  sustained  by  the  authorities  cited  in 
support  of  it  Besides,  if  there  was  any  negligence  in  this 
case  it  amounted  to  contributory  negligence,  and  this  the  jury 
have  negatived. 

JU'ew  trial  reftiaed. 


Digitized  by 


Google 


RULES 

Under  The  Winding  Up  Act,  Revised   Statvies   of  Canada,  Chapter 

129,  (Sec.  92). 

1.  When  any  Order  shall  be  made  under  Section  78  of  "  The  Winding 
Up  Act,"  the  Order  and  other  papers  on  which  such  Order  was  made  and 
which  was  used  before  the  Judge  or  Court  making  such  order,  shall  be 
filed  with  the  Clerk,  who  such  mark  thereon  in  the  usual  way  the  date  of 
filing. 

2.  Before  any  Execution  shall  issue  to  enforce  any  such  Order,  Judgment 
shall  be  signed  on  the  same  in  the  manner  following,  that  is  to  say :  A 
Judgment  Roll  and  Docket  shall  be  filed  and  an  entry  thereof  be  made 
by  the  Clerk  in  the  same  manner  as  is  usual  in  the  case  of  Judgments  in 
the  Supreme  Couri  The  Judgment  Roll  and  Docket  may  be  in  the  fol- 
lowing form : 

In  the  Supreme  Court. 

In  the  matter  of  the,  (name  of  the  company  being  wownd  up)  and  its 
winding  up  under  "  The  Winding  Up  Act." 

On  this  day  of  ,  A.  D.  188  ,  (the  date  of  signing 

Jvdgment),  come  (the  liquidators  of  {he  company),  by  ,  their 

Attorney,  and  make  it  known  vo  the  Court  that  on  the  day  of 

,  A.  D.  188  ,  (the  date  of  the  Order  for  paymeTU),  an  Order  under 
the  said  Act  was  made  by  the  Court,  (or,  by  His  Honor  Mr.  Justice 

,  if  m^de  by  a  Judge),  whereby  (name  the  person  against  whom  the 
Order  was  made),  was  ordered  to  pay  to  the  said  liquidators  the  sum  of 

dollars  and  cents,  being  the  amount  due  them  for  (state 

briefly  the  claim  ordered  to  be  paid,  for  example,  for  cm  vnstal/ment  of 
9  doe  them  on  the  day  of  A.  D.  188  ,  on  a  call  on  hvm 

as  a  Contributory  made  by  an  Order  of  Mr.  Justice  wnder  (he  said 

Act,  dated  the  day  of  A.  D.  188  ),  together  with  the  costs  of 

the  said  Order  to  be  taxed  by  the  Clerk.    It  is  therefore  adjudged  that 
the  said  (liquidators)  do  recover  against  the  said  the  sum  of 

so  ordered  to  be  paid,  together  with  the  sum  of        ,  their  costs  taxed  under 
the  said  Order,  which  together  amount  to  the  sum  of  ,  for  which 

sum  execution  is  awarded. 
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(Form  of  Jtidgment  Docket). 
In  the  Supreme  Court. 
In  the  matter  of  (name  of  Company)  and  its  winding  up  under  "  The 

Winding  up  Act" 

(Name  of  LiquidatoraJ 

Judgment   signed  on  an   Order  made   by  Mr. 
Justice  (or,  the  Court),  dated  the 

day  of  ,  A.  D.  18—, 

for  the  payment  of  S 
Costs  taxed  thereunder,     . . 


V. 

(NaTneof  person  against 
whom  Order  tvas  made.)^ 


Judgment  for  the  sum  of  . .  . .    $ 

Signed  the  day  of  ,  A,  D.  1888. 

Attorney  for  Liquidators. 

3.  When  on  the  hearing  of  the  Summons  upon  which  any  such  Order 
shall  have  been  made,  the  party  shall  not  have  appeared,  either  personally 
or  by  Counsel,  and  the  Order  for  payment  shall  have  been  made  with 
costs,  no  notice  of  taxation  or  service  of  a  copy  of  a  Bill  of  Costs  shall 
be  necessary.  If  the  party  appear  on  such  Summons  without  Counsel, 
notice  of  taxation  shall  be  served  on  him,  either  personally  or  by  leaving 
the  same  at  his  place  of  business  or  residence ;  but  if  he  appear  by 
Counsel,  service  of  notice  of  taxation  on  such  Counsel,  or  any  of  them, 
shall  be  sufficient  in  all  cases. 

4.  When  any  such  Judgment  shall  have  been  signed  as  aforesaid, 
execution  may  issue  thereon  in  the  same  form  in  all  respects  as  though 
such  Judgment  had  been  signed  in  an  ordinary  action  between  the 
Liquidators  mentioned  in  the  said  Oi-der  and  the  person  therein  ordered 
to  make  payment,  and  Judgment  had  been  signed  therein  for  the  amount 
mentioned  in  the  said  Judgment  in  the  said  Order,  and  for  which  execu- 
tion is  therein  awarded. 

6.  All  Summonses,  Affidavits,  Orders  and  other  papers,  (except  Judg- 
ment Bolls,  Dockets  and  Executions),  filed  with  the  Clerk,  shall  be  kept 
separate  from  the  papers  filed  in  the  ordinary  suits  and  proceedings  in 
the  Court,  and  such  file  shall  be  designated  and  distinguished  as  "  Winding 
up  Act  Papers." 

JOHN  C.  ALLEN, 
A.  R  WETMOBE, 
JNO.  JAS.  ERASER, 
W.  H.  TUCK 
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nnmamed  woman,  residing  ont  of  this  Pro- 
vince, bnt  having  property,  and  viriiing  here 
occasionally,  contracted  a  debt  here.  She 
afterwards  maiTied  in  this  Province,  her  hus- 
band being  a  non-resident  and  coming  here 
for  the  porpoee  of  the  marriage  onl^,  and 
immediately  after,  with  his  wife,  leavmg  the 
Province  and  remaininff  abroad.  Heki^  Per 
Palmxb,  Fbasui  and  Tuck*  JJ.,  (Kino  J., 
dubitante^)  that  they  were  not  liable  to  be 
proceeded  against  as  absent  debtors  under 
Consol  Statates,  cap.  44^  sec.  3. 

Per  Knro,  J.,  that  the  warrant  should  have 
issned  against  the  property  of  the  wife  only. 
Ex  parte  Muncey 614 
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ADMISSION  OF  OOUKSEL— Jariadic- 
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See  Woodstock^  Town  of. 
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affidavit  sworn  before  an  attorney  of  this 
Court,  being  a  commissioner  for  taking;  affi- 
davits, need  not  state  the  plaoe  where  it  was 
sworn,  (Allxn,  C.  J.  dissenting.)  Doe  dem, 
RicioB  OF  Andovkb  V,  Kennedy 83 

Entitling  of — After  order  to  amend  bill 

in  Eqni^— Where  order  a  nullity 244 
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to  be  sworn 532 
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Act.    1. 
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Jurat— Commissioner— How  described.  .448 
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on  granting  an  order  fitn 300 

See  Pbagtice.     12. 
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oneretur 206 
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deed  as  evidence — Where  made  by  vestry 
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Policy  of  Marine  insurance — Absolute  bill  of 
sale  intended  as  mortgage— Whether  breach 

of  condition 282 
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ALTERATION— Of  execution  after  de- 
livery to  the  Sheriff 369 
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606 
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AMENDMENT—Bill  in  Equity— When 
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ANSWER— In  Equity— When  not  signed 

nor  Bwom  to  588 
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APPEAL — Application  to  the  Judge  in  Eq- 
ity  to  disBolve  an  ex  parte  injunction  granted 

by  another  Judge 62 

See  Pbactick.    8. 

County  Court — DismiBsal  where  appel- 
lant does  not  appear — Power  of  Court  to 

restore  to  the  Paper 493 

See  PBAcncE.    4. 

Equity — Judge's  order  for  printing  pro- 
ceedings,   62 

See  pRAcncB.    8. 

Equity— Setting  case  down  for  hearing 

62 

See  P&ACTics.    8. 

Equity — Statement  of  grounds. .  .59,  62 

See  Practice.    9  and  8. 

From  order  made  by  Election  Court 

Judge— Right  of 532 

See  DoaaNioN  Comtbovebted  Elections 
Act.    1. 

Supreme  Court  of  Canada  —  Costs  —  Re- 
covery of 326,  328 

See  PBAcncE.    15  and  2. 

APPOINTMENT  —  Municipal  officer  — 
To  continue  in  office  three  years  —  Officer 
ceasing  to  possess  qualification  for  appoint- 
ment —  Whether  ground  of  removal 73 

See  County  Valuatob. 

ABBITBATION  —  Agreement  to  aeUle  dis- 
puted linn  of  land  —  Final  decision  arrived  ai 
separately  —  Signing  aioardal  different  limes 
—  Umpire  unnecessarily  joining  in  award,] 
Defendant  having  cut  lumber  on  land  claimed 
by  plaintiff  as  being  within  the  bounds  of  a 
license  granted  to  him  bv  the  Government, 
and  he  having  replevied  the  lumber,  they 
agreed  to  settle  the  suit,  and  that  tiie  lines  of 
the  license  should  be  surveyed  and  establish- 
ed by  two  named  surveyors,  and  if  they  did 
not  agree  thev  were  to  call  in  a  third  sur- 
veyor—  the  decision  of  any  two  of  them  to 
be  final 

The  three  surveyors  met  upon  the  land, 
and  agreed  upon  the  starting  point  of  the 
license,  but  did  not  then  determine  the  cor- 
rectness of  a  line  running  from  that  point 


ABBmATIOH — GoBtiniied. 
—  on  which  depended  the  queBti<m  whether 
the  defendant  nad  cut  upon  the  plaintiff's 
land  —  and  they  then  referred  to  the  Crown 
Land  Department  for  information.  They  did 
not  meet  afterwards,  but  signed  a  paper,  at 
different  times,  stating  that  a  line  previously 
run  bv  one  of  them,  was  the  correct  line  of 
the  plaintiff's  license,  and  that  they  thereby 
established  it  as  the  boundary. 

Held,  By  Allen,  C.  J.,  Kino  and  F&asbe, 
JJ.,  (Wbthobb,  Palmer  and  Tuck,  JJ., 
dissenting).  1.  That  the  bounds  of  the  plain- 
tiff's license  beins  a  matter  in  dispute,  the 
i^g|reement  that  the  surveyors  should  deter- 
mine it  was  a  suboussion  to  arbitration ;  2. 
That  the  surveyors  having  signed  their  deci- 
sion at  different  times,  and  without  havinj; 
met  together  and  agreed  upon  the  line,  it 
was  not  binding  as  an  awanL 

The  fact  of  an  umpire  havinff  joined  in  an 
award  with  the  arbitrators,  where  they  had 
not  disagreed,  does  not  vitiate  the  award. 
TuENEB  t».  Burt  (24  N.  B.  Rep.  547),  fol- 
lowed.   Ritchie  0.  Snowball 258 

ABBES T— Bye-law  of  Town  directing 
arrest  without  warrant^Liability  of  Town 
for  arrest — Where  polioemaa  acted  through 

malioe 330 

See  Municipal  Cobpobation. 

ASBATTLT  —  Action  /or ^Previous  trial 
and  dismissal  qf  complaint  by  a  Magistrate 
under  SteUute  St  <{r  SS  Vic  cap,  SO,  sec 
4S—-Mequest  to  Magistrate  to  proceed  sum- 
marily— Plea  of  dismissal— Demurrer— State- 
ment qf  grounds — GonsoL  Statutes  cap,  S7 
sec,  90— Criminal  Law— Summary  trial  for 
assault — Jurisdiction  qf  Dominion  Parlia- 
mentSt  A  S3  Vic,  cap,  iO,  see.  4^,]  In 
an  action  for  assault  and  battery  defendant 
pleaded  that  an  information  had  been  made 
against  him  by  plaintiff  before  a  Magistrate 
in  respect  to  the  trespass  declared  on,  under 
the  Dominion  Act  32  &  33  Via  cap  20,  sec 
43,  and  that  the  Msgistrate,  after  hearing, 
dismissed  the  information  and  gave  the  de- 
fendant a  certificate  of  dismissal,  whereby 
and  by  force  of  the  statute  he  was  released 
from  the  action.  Held,— on  demurrer— by 
Allen,  C.  J.,  Wetmobb  and  Kino,  JJ., 
(Tuck,  J.,  dissentinf;),  that  the  plea  was 
insufficent  in  not  stating  that  the  complain- 
ant had  prayed  the  Magistrate  to  proceed 
summarily. 

Where  the  ^und  of  demurrer  stated  was, 
that  the  Magistrate  had  no  jurisdiction  to 
grant  the  certificate:  Held,  by  Allen,  C.  J., 
and  Wetmore,  J.,  that  it  was  open  to  the 
plaintiff  to  argue  that  the  plea  did  not  shew 
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AflSAULT— Ck>ntinuod. 

that  the  Magistrate  had  juriadiotion  to  try 
the  complaiiit.  Per  Tuck,  J.,  that  other 
gronnda  of  demurrer  beside  those  stated 
miriit  be  argaed. 

HM,  by  Allkn,  C.  -F.,  and  Tuok,  J.,  that 
sec.  45  of  'the  Act  32  &  33  Vic.  cap.  20, 
declaring  that  a  certificate  by  a  Magistrate 
dismissing  an  information  for  assault  should 
release  the  defendant  '*  from  all  further  pro- 
ceedings, civil  or  criminal,  for  the  same 
cause ''^  being  part  of  the  criminal  law  and 
procedure,  was  not  uUra  vira,  as  interferins 
with  dvil  rights.    WusoN  v.  Ck>DYia..516 

ASSAULT   AND   BATTEBT- Action 

for — Plea  justifying  assault  only 118 

See  IAndlord  and  Tenant.     1. 

ASSESBJUEENT—Samt  John— Foreign  Cor- 
poration having  agency  in  8t.  John —  Whether 
shareholder  therein  liable  to  asaessment  as 
such — Eooecution  for  taxes — Inelttsion  of  more 
than  one  year's  taxes — RepUmn — Nominal 
damages,]  The  owner  of  shares  in  a  foreign 
corporation  doing  business  in  the  City  of 
Saint  John,  is  not  liable  to  assessment  in  the 
City  in  respect  to  such  shares,  either  under 
**The  Saint  John  City  Assessment  Act  of 
1859,"  and  the  Act  31  Vic.  cap.  36,  or  under 
"The  Saint  John  City  Assessment  Act  of 
1882." 

Where  a  foreign  company  is  liable  to  be 
assessed  because  \i  carries  on  business  in 
Saint  John,  a  stockholder  in  such  oomjpany 
is  exempt  from  taxation  in  respect  oi  his 
stock  therein. 

The  words  "  Incorporated  Companies  out- 
side the  limits  of  the  Province  "  in  Schedule 
(A)  of  the  Assessment  Act  of  1882;  mean 
such  companies  not  doin^  business  in  Saint 
John,  and  therefore  not  liable  to  be  assessed 
under  section  30. 

Qucere — Whether  an  execution  for  non- 
payment of  taxes  can  include  more  than  one 
yearns  taxes. 

Where  goods  are  illegally  seized  under 

.  an  execution,  but  are  not  taken  ont  of  the 

actual  possession  of  the  owner,  he  can  only 

recover  nominal  damMpes  in  an  action  of  r^ 

plevin  for  them.    MgCrod  v.  Sandall.  .526 

ASSIGNEE— Insolvent  Act  of  1875— Power 
to  issue  exeoutaon  upon  a  judgment  obtained 

by  insolvent 441 

See  PBAcncB.    5. 

ATTAOHMENT— For  contempt— Where 
debtor  refused  to  appear  before  commissioner 
for  examination  under  Sec.  20,  Cap.  38,  of 

the  ConsoL  Statutes 354 

SeeDxROB. 


ATTORNEY  AND  OLXENT—Du^y  of 

attorney  to  futty  acquaint  client  with  contents 
of  a  deed  he  asks  the  eUent  to  execute — Right 
qf  client  to  bill  <if  costs— Summary  remedy 
against  attorney  to  compel  payment  of  money 
belonging  to  client— BUI  qf  costs— Counsel  fees,  ] 
It  is  reprehensible  in  an  attomev  to  obtain  a 
power  of  attorney  from  his  client  without 
fpymif  him  an  opportunity  of  fully  acquaint- 
mff  hmiself  with  its  contents. 

Before  a  client  is  to  be  called  upon  to  pay 
his  attorney's  bill,  he  is  entitled  to  a  copy  of 
it  specifying  the  items.  It  is  not  sufficSfent 
to  state  the  amount  in  gross. 

Where  a  client  authorised  his  attorney, 
who  had  money  belonging  to  the  client  in  his 
hands,  to  employ  ai^ther  attorney  in  con- 
nection with  the  bunness,  the  principal  at- 
torney is  not  justified  in  paving  the  chaise 
without  submittins  the  bill  to  his  client; 
and  where  that  had  not  been  done,  and  the 
items  of  the  ohaige  were  not  shewn,  it  was 
disallowed  in  an  application  against  the 
principal  attorney  for  an  account  of  the 
money  in  his  hands. 

An  attorney  is  not  justified  in  acting  pro- 
fessionally for  several  parties,  where  tneir 
interests  clash. 

Where  counsel  fees  charged  in  an  attor- 
ney's bill  appeared  to  be  extravagant,  the 
Court  disallowed  them.     Hbc  parte  Philip. 

178 

See  Railway  Compant. 

Solicitor  of  company  at  fixed  salary— 

Whether  necessary  to  deliver  bill  of  fees  be- 
fore action 403 

AWABD— Decision  of  arbitrators  arrived  at 
separately— Signing  award  at  different  times 
—Umpire  unnecessarily  joining  in  a^mEird. 

258 

See  Abbttbation. 

BAIL—Spedal—AffidavU  to  hold  to  bail-^ 
Where  a  nullity— J^ect  qf  delay  in  applying 
to  enter  an  exoneretur,]  Defendant  was  ar- 
rested on  the  2nd  November,  1885,  special 
bail  entered  on  30th  November,  and  notice 
of  appearance  served.  On  the  16th  Decem- 
ber, a  declaration  was 'filed,  and  a  copy 
served  on  the  defendant's  attorney.  In  the 
following  Easter  Term,  defendant  applied  to 
enter  an  exoneretur  on  the  baflpiece  on  the 
ground  that  the  affidavit  to  hold  to  bail  was 
a  nullity— not  having  been  sworn  before  a 
oommissioner. 

Held,  by  Wbtmore,  Frassb,  and  Tuck, 
JJ.,  (Palmeb,  J.,  dissenting),  that  the  delay 
in  applying  was  no  ground  for  refusing  the 
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SAIL-OoBtiiraed. 

Per  Palmsb,  J.,  that,  althongh  the  affida- 
vit was  bad,  the  recognizance  of  bail  conld 
not  be  treated  as  a  nnmty,  and  that  defend- 
ant had  waived  the  objection  by  his  delw7. 

PArnrAT  BaNKIKO  Go.  V.  SMTTU 206 

BANK—Winding  np  proceedings 297 

See  WnmiNo  up  Act.    2. 

BASTABDT— CoMsoZ.  SiatuUs,  cap.  lOS, 
mcM.  7  and  lO—Timt  qf  trial— When  impera- 
ttve—ProhibUion-'Oounty  CourU-^Abmice  qf 
Judge— Power  qf  Clerk  to  adjourn — Cofwol 
Statute*,  cap.  Sly  see.  ISJ]  Section  7  of  the 
Gonsol.  Statates»  CMb  103,  providing  that  a 
chaige  of  bastardy  sh^  be  tried  at  the  next 
term  of  the  Connty  Cotirt  after  the  birth  of 
the  child,  is  imperative,  unless  the  trial  is 
postponed  to  a  snbseqnent  term  as  therein 
provided. 

Therefore,  where,  on  hearing  such  a  chaige, 
the  jary  disagreed,  and  it  was  postponed  to 
the  next  tenn,  when,  owing  to  the  illness  of 
the  judge,  no  Court  was  held,  a  writ  of  pro- 
hibition was  granted  to  restrain  the  judgis  of 
ti^e  County  C&nrt  from  afterwards  trying  the 
information. 

QucBre — Whether  the  power  given  to  the 
Clerk  of  the  County  Court  by  sec.  16,  cap. 
61,  of  the  ConsoL  Statutes,  m  case  of  the 
unavoidable  absence  of  the  Judge,  to  adjourn 
the  Court  from  time  to  time,  authorizes  him 
to  adjourn  it  to  the  next  term.  Bk  parte 
Corbie 676 

BTT.T.  OF  EXOHANGE—^oi/ure  to  prove 
presentment,  itc—SubMquent  promiee  to  pay 
—Effect  of- Account  stated,]  Defendant  b&> 
ing  indebted  to  plaintiff  on  a  settlement^ 
drew  a  bill  of  exchanffe  for  the  amount  on 
his  agent  in  New  YoA,  in  plaintiff*B  favor. 
The  bill  was  not  paid;  but  the  only  evidence 
of  dishonor  was  a  letter  writt^  bv  the 
plaintiff  to  the  defendant,  after  the  bill  had 
been  returned  to  the  plaintiff,  stating  that 
the  drawee  had  refused  payment^  and  re- 
queetine  the  defendant  to  pay  the  amount; 
to  which  he  answered,  that  his  agent  had 
authorized  him  to  draw  in  settlement  of 
plaintiff's  daim,  and  had  acted  improperly 
£q  ropudiating  it;  that  if  he  (defendant)  had 
the  means,  he  would  no  longer  delay  the 
matter;  but  he  could  do  nothing  tul  his 
vessel  arrived  at  her  port  of  discharge,  which 
would  probably  be  in  the  course  of  a  month, 
when  he  would  make  it  his  business  to  see 
that  the  matter  was  settled.  In  an  action 
brought  several  months  afterwards  for  the 
amount  of  the  bill,  the  plaintiff  abandoned 
the  special  oonnt»  and  relied  on  the  account 


BILL  07  BXCOBUIVGB— OoDtiniwd. 

Held,  (Wbtmorb,  J.,  dinenting),  that  the 
defendant's  letter  amounted  to  a  promise  to 
pay  the  bill,  and  that  the  plaintiff  could  re- 
cover the  amount  on  the  account  stated. 
Whttihoubs  v.  Bboill 46 

BILL — ^Equity — Motion  to  dismiss — Costs, 

244 

SeePaAcncs.    6. 

BILL  OF  &ALE~Policy  of  Marine  Insur- 
ance— Condition  against  alienation — ^Abso- 
lute bill  of  sale  intended  as  a  mortgage — 

Whether  breach  of  Condition 232 

See  Insu&akcb.    2. 

BOUNDARY— Agreement  that  Surveyors 
should  fix — Whether  a  submission  to  arbi- 
tration   2EH3 

See  Arbitration. 

BTE-LAW— Town  of  Saint  Stephen- 
Directing  arrest  without  warrant 390 

See  MuviciPAL  Oorporatiok. 

OAJTADA  TEMFE&ANOB  AOT-aeiiJ. 

Jkate  of  previous  conviction — What  it  is  evi- 
dence of—CerH/ieaU  by  same  magistrate  tsko 
tries  subsequent  qfence— Proclamations  hrmg- 
ing  Act  into  force — Judicial  notke  ^ — 
"Summary  Convictions  Act,"  sec  9S.]  A 
certificate  of  a  previous  conviction  for  sdling 
liquor  under  tne  Canada  Temperance  Act, 
sea  115,  is  sufficient  evidence  to  prove  the 
fact  of  such  conviction.  Per  Alliit,  CL  J., 
Fraser  and  Tuck,  JJ.,  (Wbtmori,  J.,  dis- 
senting.) Such  certificate  may  be  given  by 
the  same  magistrate  who  tnes  the  subse- 
quent offence. 

By  "The  Summary  Convictions  Act,"  sea 
92,  Courts  are  bound  to  take  judicial  notice 
of  Proclamations  andOrders*in-Coundl  bring- 
ing the  Canada  Temperance  Act  into  force. 
Sc  parte  Phillips 99! 

2 Varia$ice  between  informaUon  amd  sum- 
mons as  to  date  of  offence— Amendment- 
Adjournment  of  hearing— CerOoraru]  The 
information  in  a  prosecution  under  the  Cana- 
da Temperance  Act  stated  a  sale  of  liquor  by 
the  defendant  on  the  2nd  Mar^  but  the 
summons  stated  the  sale  to  have  been  on  the 
7th  ApriL  The  evidence  proved  sales  on 
both  days,  and  the  conviction  was  for  selling 
on  the  7tii  April.  No  objection  was  taken 
at  the  trial  that  the  defendant  was  misled 
by  the  variance.  Meldj  That  if  snoh  an  ob- 
jection had  been  taken,  the  variance  mi^t 
have  bean  amended  under  seotioQ  116  of  the 
Act 


Digitized  by 


Google 


XXVI.] 


tKDE^ 


635 


CAVADA  TEXPESAKCE  ACT— Oontinned. 

Qucere—Aa  to  the  effect  of  the  Magistrate 
refusing  to  adjourn  the  hearing  to  enable  de- 
fendant to  obtain  witnesses,  if  he  has  reason 
to  believe  the  application  is  not  bona  flde, 
SxparUGsoYsa 437 

I>istre88  Warrant  for  non-i>ayment  of 

fine — Whether  a  proceeding  in  right  of  the 

Crown 99 

See  SUHMABT  CoNTicnoN.     2. 

Whether  repealed  by  Revised  Statutes 

of  Canada 36 1 

See  Revised  Statutes  of  Canada. 

CAUSES  OP  AOTION-«everal-SpHt- 
ting   demands  — Separate  suits   in  County 

Court, 126 

See  PKAcncE.    17. 

OEBTIFIOATE— Of  dismissal— Summary 

trial  for  assault,  615 

See  Assault. 

Of   previous  conviction   under  Canada 

Temperance  Act — What  it  is  evidence  of. 

397 

See  Canada  Temperance  Aot.    1. 

OE&TIOBASI— Municipal  ofSoe— Dismis- 
sal of   officer— Removal  of   proceedings  of 

municipal  council, 73 

See  County  Valuator. 

Order  niat — Serving  affidavits  on  which 

granted, 390 

See  PRAcncB.    12. 

^Removal  of  action  of  replevin  brought 

in  County  Court — Where  oraer  improperly 

made— Practice, 99 

See  Summary  CoNvicnoN.    2. 

OHABTEB-PABTY — Action  for  breach 
of — Ship  damaged  by  perils  of  the  seas — 

Deviation  for  repairs, 20 

See  Ship. 

OHUBOH— Methodist — Rules  of  discipline 
part  of  incorporation — ^Tiial  of  minister  for 
immorality— Jurisdiction  of  Supreme  Court 

over, 403 

See  Prohibition. 

OHUBOH  OOEPORATION— Where  no 

rector  appointed — Wardens  and  vestry  elect- 
ed—Title to  land— Right  of  action  in  name 

of  rector, 83 

See  Landlord  and  Tenant.    4. 


CLAIM  OF  PEOPEBTT- Replevin  — 

Sheriff, 617 

See  Replevin. 

OLAMBEBING-— Over  seats  in  public  hall 

— Bye-law  against — Meaning  of 7 

See  Fredericton,  City  of. 

OLEBK — Of  attorney— Issuing  writ  with- 
out authority— Withc&awal  of   writ  before 
service— Re-issne  without  re-sealing, ...  .61 1 
See  Practice.    13. 

OLnSNT— Executing  power  of  attorney — 

Duty  of  attorney, 178 

See  Attorney  and  Cuent. 

Remedy  against  attorney  to  compel  pay- 
ment of  money  collected, 178 

See  Attorney  and  Client. 

Right  to  bill  of  costs, 178 

See  Attorney  and  Client. 

OOMMON  00UNT8— Where  declaration 
contains  several— Verdict  for  defendant  on 

counts  not  proved, 46 

See  PRAcncE.     18. 

OOMPANT  — Foreign  — Action  against— 

What  declaration  must  allege, 142 

See  Foreign  Corporation. 

Managing    Director— Agreement    by  — 

Ratification  of  by  Directors, 191 

See  Railway  Company. 

Winding  up  proceedings, 297 

See  WiNDiNo  UP  Act.    2. 

OONDUOT  MOMET  — Examination  of 
debtor  under  Consol.  Statutes,  cap.  38— 
Whether  conduct  money  must  be  tendered 

debtor, 354 

See  Debtor. 

OONTEMPT  — Attachment  for— Debtor 
Summoned  to  appear  before  Commissioner 
for  examination  under  Consol.  Stat.  cap.  38 

—Refusal  to  attend 354 

See  Debtor. 

OONTINGENT  BEliAINDEB— Devise 

390 

See  Will. 

OONTBOVEBTHD  ELE0TI0N8  AOT 

—CoMoL  StaiuUM^  cap.  6— Petition  against 
two  memJben — Amount  qf  security — Form  of 
recognizance— Praetie&-'Movmg  rule  without 
coets,]    Where  one  petition  is  presented  nn- 


Digitized  by 


Google 


636 


INDEX 


[vol. 


COHTBOTEBTBD  BIiSCnOKS  ACI-Oon. 
der  the  GoDtroverted  Elections  Act  (Consol. 
Statutes,  cap.  5)  against  the  retam  of  two 
members,  it  is  not  necessaij  to  give  a  separ- 
ate recognizance  for  costs  in  respect  to  each 
respondent.    (Wktmobx,  J.,  dimenting.) 

Though  the  Act  provides  that  the  seoarit^ 
for  costs  shall  be  to  the  amount  of  $2,000,  it 
is  sufficient  to  follow  the  prescribed  form  of 
recognizance,  viz. :  the  petitioner  in  the  sum 
of  $1,000,  and  two  sureties  in  $500  each. 

QtMere— Whether  the  fact  that  two  peti- 
tioners joined  in  the  recognizance  rendered 
it  invalid. 

The  costs  of  an  application  to  rescind  a 
Judge*s  order  directing  an  election  petition 
to  be  taken  off  file,  not  allowed  where  the 
rule  was  not  moved  with  costs.  Rogers  v, 
TUBNBR 149 

2 ConsoL  Statutes,  cap.  5,  aec,  7— Petition 

— Time  for  filing  duplicate— Whether  direct- 
ory or  impei'otive,']  A  duplicate  petition  un- 
der the  Controverted  Elections  Act  (Consol. 
Statutes,  cap.  5,  sec.  7)  must  be  filed  within 
fourteen  days  after  the  expiration  of  the  time 
for  serving  the  petition  ;  and  the  Court  has 
no  power  to  extend  the  time.  (Fraskr,  J., 
dissenting.)    Boobbs  v.  Turnkb 164 

Dominion 632,  669 

SeeDomNiON  Controverted  Elbctions 
Act.    1  AND  2. 

OONVIOTION— Breach  of  bye-law—Act 
22  Vic.  cap.  8,  sec.  85~Recovery  of  penalty 

See  Frederictton,  City  of. 

Form  of — Offence  under  Dominion  Act 

31  Vic.  cap.  60  sec.  14  sub-sec.  2 204 

See  Fisheries  Act. 

OOEPOEATION  — Foreign— Having 

agency  in  Saint  John — Assessment  of  Share- 
holders.  626 

See  Assessment. 

School  Trustees — Action  against — Ser- 
vice of  notice  on  Secretary 360 

See  Notice  of  Action. 

COSTS— C«rt!/fcate  /or— 45  Kic.  cap,  18-^ 
AppUcation  qf  to  ntUs  pauUng,]  The  Act 
49  vie.  cap.  18,  allowing  a  Judge  to  certify 
for  costs  where  the  amount  reoovered  by  the 
plaintiff  is  within  the  jurisdiction  of  the 
County  Court,  applies  to  actions  pending  at 
the  time  the  Act  passed.  (Wktmore,  J., 
dissenting).    Hickman  v.  Tritbs 63 

2 BxeaUian/or  wm-pyftnent  qf-^omoL 

StatiUea  oap,  S8  sec  1B7^Dday.\    An  ezeou- 


C08T8  —  Continaed. 

tion  for  non-payment  of  costs  ordered  under 
Consol.  Statutes  cap.  38»  sec.  27,  though  the 
costs  had  been  taxed  nearly  ^v^  vears  pre- 
viously, it  appearing  that  the  dcJay  was 
caused  by  an  expectation  that  the  costs 
would  be  credited  against  an  account  due 
to  the  execution  debtor.  Borden  v.  Sum- 
ner  587 

Appeal  to  Supreme  Court  of  Canada- 
Recovery  of 326,  323 

See  Practice.    16  and  2. 

^Application  to  rescind  Judge's  order — 

Moving  rule  without  costs 149 

See  Practice.    3. 

^Equity — Motion  to  dismiss  Bill.... 244 

See  Practice.    6. 

Prohibition — Where  rule  md  discharged 

126 

See  Practice.    17. 

Right  of  client  to  bill  of  items 178 

See  Attorney  and  Cubnt. 

Security  for — Foreign  Domicile — Plain- 
tiff taken  from  this  Province  under  extradi- 
tion proceedings 606 

See  Practice.    16. 

OOUNSEIr-Fees— Disallowed  where  ex- 
travagant   178 

See  Attornet  and  Client. 

Solicitor  of  company  at  fixed  salary — 

Whether  necessary  to  deliver  bill  of  fees  be- 
fore action 403 

See  Railway  Company. 

OOXJNTY  OOURT—Absenoe  of  Judge- 
Power  of  Clerk  to  adjourn  Court 676 

See  Bastardy. 

Appeal — Dismissal  of  where  appellant 

does  not  appear— Power  of  Court  to  restore 

to  the  paper 493 

See  Practice.    4. 

Entrv  docket — Whether  required,  .  .441 

See  PRAcrncE.    6. 

Jurisdiction— Several  causes  of  action — 

Separate  suits, 126 

See  Practice.    17. 

Prohibition 676 

See  Bastardy. 

Replevin-- Removal  of  action  into  Su- 
preme Court 99 

See  SuxKABT  CpiryzonoN.    2. 
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COuJitx  OOUBT—Oontiniiad. 

Summona  not  lerved  peraoiuJly — Order 

perieotiiig  service— Waiver  of  irregnlarity. 

441 

See  Pbactice.    5. 

00XJNT7  YALUATOR—Ctmsol.  Statutes, 
cap.  100,  sec.  S5— Appointment  /or  three 
years  —  Ceasing  to  possess  qua^/ication  — 
Ground  qf  removai  —  Quo  warranto — Cer- 
tiorari.] The  appointment  of  a  County  vala- 
ator  nnder  sec.  35,  cap.  IW,  GonsoL  Statutes, 
being  for  three  years,  the  County  Council 
has  no  power  to  displace  him  on  the  ground 
that  since  his  appointment  he  has  ceased  to 
possess  the  necessary  property  qualification. 

It  is  sufficient  on  an  application  for  a  quo 
toarranto  against  a  person  for  exercising  a 
municipal  office  to  shew  that  he  has  been 
appointed  to  the  office  by  proper  authority, 
and  has  signified  his  acceptance  of  it,  with- 
out shewing  that  he  has  performed  any  of 
the  duties,  or  taken  the  oath  of  office. 

Where  it  was  claimed  that  a  person  had 
been  illefcally  removed  from  a  municipal 
office,  and  another  person  appointed  in  his 
stead,  a  certiorari  was  granted  to  brinff  up 
the  proceedings  for  the  purpose  of  quashing 
them,  as  well  as  a  quo  warranto  to  try  the 
right  of  the  appointment.  &  parte  Gal- 
LAUHBB, 73 

OEDflNAL  LAW— Sammarv  trial  for 
assault — Certificate  of  dismissal— Effect  of 
— Whether  provision  relating  to  is  ultra  vires 

the  Dominion  Parliament, 516 

See  AssAiTLT. 

OBOWH— Proceedings  in  risht  of —Distress 
warrant  issued  under  Canada  Temperance 
Act — 


99 


See  Summary  CoNVicnoN.    2. 


Sdre  facias  issued  at  suit  of —How  made 

returnable 256 

See  PRAcnci.     14. 

OUSTODT  OF  THE  LAW— Ooods  seized 
under  a  distress  warrant  fur  non-payment  of 
penalty— When  repleviable  by  person  against 

whom  warrant  issued 99 

See  Summary  Conviction.    2. 

DAMAGES  — Action  for  neffligence  — 
Where  plaintiff  is  guilty  of  negbgenoe  but 
not  amounting  to  contributory  negligence 

618 

See  New  Trial. 


Replevin — Nominal . 

See  AssissMRNT. 


.626 


DEBT— Action  of— Recovery  of  penalty  im- 
posed under  Act  48  Via  cap.  11 17 

SeeFiRB. 

DEBTOE— i2t»muia<»oi»  of —Consolidated 
JStatutes,  cap,  S8— Conduct  money— Jurisdic- 
tion  qf  Commissioner— AttachTnent  for  con- 
tempt,] A  County  Court  has  no  authority 
under  Consol.  Statutes,  cap.  38,  sec.  22,  to 
issue  an  attachment  asainst  a  debtor  for 
neglectinp^  to  attend  before  a  Commissioner 
for  examination,  unless  the  judgment  against 
the  debtor  was  recovered  in  the  Court  from 
which  the  attachment  issued. 

Quoere — Ist.  Whether  a  Commisioner  has 
any  power  to  summon  a  debtor  before  him 
for  examination,  unless  the  debtor  resides  in 
the  County  for  which  the  Commissioner  was 
appointed. 

2nd.  Whether  a  debtor  summoned  to  ap- 
pear before  a  Commissioner  for  examination, 
18  guilty  of  contempt  for  not  appearing  un- 
less conduct  money  is^ndered  to  him.  JSx 
parte  Lawlor 354 

Non-resident — Temporarily  in  the  Pro- 
vince— Liability  to  be  proceeded  against  as 

absent  debtor 614 

See  ABSCONDiNa  Debtor's  Act. 

DEED — Certified  copy  as  evidence— Suffi- 
ciency of  affidavit 83 

See  Landlord  and  Tenant.    4. 

DELAY— Filinff  proof  of  loss  nnder  a  policy 
of  insuranoe— Wnere  delay  caused  by  com- 
pany  371 

See  Insurance.    1. 

In  applying  for  execution  for  non-pay- 
ment of   costs— Consol.  Statutes,  cap.   38, 

sec  27 687 

See  Costs.    2. 

—In  applvinff  to  enter  an  eaooneretur  where 
affidavit  to  hold  to  bail  is  a  nullity— Effect 

of 206 

See  Bail. 

DEMUKEEB— Statement  of  grounds.  .616 
See  Assault. 

DEVIATION— Damage  to  ship— Necessity 

of  going  to  nearest  port  for  repairs 20 

See  Ship. 

DEVISE— Contingent— Vested 390 

See  Will. 

DIRE0T0B8  —  Company  —  Agreement  by 

Managing  director— Ratification  of 413 

See  Railway  Compant. 
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DI8MI88AL— Plea  of^Aotion  for  Msanlt 
— Where  previous  trial  and  dismiMal  of  oom- 
plaint  by  Magistrate — Sufficiency  of  plea. 6 16 

See  Assault. 

DISQUALIFIOATION  —  ReUtionship  — 

Judge 244 

See  Practicb.    6. 

Relationship-Justice  of  the  Peace.  .593 

See  Summary  Ck)NViGTiON.    1 

DI8TBES8— Awarding  of  in  conviction — 

Summary  Convictions  Act 204 

See  Fisheries  Act. 

Fraudulent  removal  of  goods  distrained 

for  rent 118 

See  Landlord  and  Tenaht.    1. 

Conviction  under  Canada  Temperance 

Act — Whether  proceedings  in  right  of  the 

Crown 99 

See  Summary  Coi9viction.    2. 

DOMINION  GONTBOYEBTED  ELSG- 
TIONB  AOT— Time  allowed  for  commence' 
meiU  of  trial  of  election  petition— ComptOation 
of—  When  time  occupied  by  session  of  Parlia- 
ment excluded— Enlargement  qf  time— Right 
of  approval  from  Judge*s  order— Bntitlina  qf 
affidavilii,]  The  Supreme  Court  has  appellate 
jurisdiction  over  orders  made  by  election 
Court  Judges  under  "The  Dominion  Contro- 
verted Elections  Act." 

Affidavits  to  be  used  on  an  application  to 
set  aside  an  order  made  by  an  Election  Court 
Judffe,  may  be  read  if  sworn  before  a  Com- 
missioner tor  taking  affidavits  in  this  Court, 
though  entitled  <*in  the  Election  Court." 
Snch  entitling  is  an  irregularity  only,  and 
may  be  treated  as  surplusage. 

Sec.  32  of  The  Dominion  Controverted 
Elections  Act,  enacts:  "The  trial  of  every 
election  petition  shall  be  commenced  within 
six  montns  from  the  time  when  such  petition 
has  been  presented,  and  shall  be  proceeded 
with  from  day  to  day  until  such  trial  is  over ; 
but  if  at  any  time  it  appears  to  the  Conrt  or 
a  Judge  that  the  respondent's  presence  at 
the  trial  is  necessary,  such  trial  shall  not  be 
commenced  during  any  session  of  Parlia- 
ment ;  and  in  the  computation  of  any  time 
or  delay  allowed  for  any  step  or  proceeding 
in  respect  of  any  such  trial,  or  for  the  com- 
mencement thereof  as  aforesaid,  the  time 
occupied  by  such  session  of  Parliament  shall 
not  be  included.*' 

Sec.  33  enacts:  "The  Court  or  a  Judge 
may,  notwithstanding  anything  in  the  next 
preceding  section,  from  time  to  time  enlar^ra 
the  time  for  the  commencement  of  the  trial, 
if,  on  application  for  that  purpose  supported 
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by  affidavit,  it  appears  to  such  Court  or 
Judge  that  the  requirements  of  Justice  ren- 
der such  enlai^gement  necessary. 

Held,  1.  That  in  the  computation  of  time 
allowed  for  the  commencement  of  the  trial, 
the  time  occupied  by  a  session  of  Parliament 
will  not  be  excluded  unless  it  appears  that 
snch  session  interferes  with  the  necessary 
presence  of  respondent  at  the  trial. 

2.  The  power  given  to  a  Judge  by  sec  33, 
to  enlarge  the  time  for  the  commencement  of 
a  trial,  can  only  be  exercised  on  a  distinct 
application  for  that  purpose  supported  by 
affidavit.  The  fixing  of  the  time  of  trial  for 
a  day  after  the  expiration  of  the  six  months, 
under  a  misapprehension  by  the  Judge  as  to 
the  construction  of  sec  32  relative  to  the 
allowance  of  the  time  occupied  by  the  session 
of  Parliament^  is  not  an  enlargement  of  the 
time  for  commencing  the  trial  under  sec.  33, 
no  time  having  been  previously  fixed  for  the 
trial,  and  no  application  made  to  enlarge  the 
time.     (King,  J.,  dissenting). 

3.  If  an  order  fixing  the  trial  for  a  day 
after  the  expiration  of  six  months  from  the 
presentation  of  the  petition  is  illegally  made, 
the  Court  will  not  enlarge  the  time  for  trial 
under  sec.  64 — the  power  to  proceed  on  the 
petition  having  ceased  at  the  expiration  of 
the  six  months.    Emmerson  v.  Wood.  .  .I!62 

2 See.   SS— Election  Petition— Where  six 

months  allowed  for  commencement  qf  trial 
expire  during  Term— Effect  <^,]  By  sec,  33 
of  "The  Dominion  Controverted  Elections 
Act."  no  trial  of  an  election  petition  shall  be 
commenced  or  proceeded  with  during  any 
Terms  of  the  Court  of  which  the  Judge  who 
is  to  try  the  petition  is  a  member,  and  at 
which  he  is  by  law  bound  to  sit.  Where 
the  six  months  allowed  by  sec.  32  for  the 
commencement  of  the  trial  expired  during  a 
term  of  the  Supreme  Court  of  which  the 
Election  Judge  was  a  member,  and  no  appli- 
cation had  been  made  to  enlarge  the  time  for 
the  trial.  Held,  that  the  power  to  try  thQ 
petition  had  ceased.    Rubl  v.  Temple.  .569 

ELECTION  PETITION-Consol.  Stet, 
cap.  5— Time  for  filing  duplicate — Whether 

directory  or  imperative 164 

See  Controverted  Elections  Act.    2. 

• 

Consol.  Stat,  cap.  5 — Petition  against 

two  members— Amount  of  security — Form 

of  recognizance 149 

See  CpNTjtovERTBp  ELxcnoN3  Acrr.    1. 
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Time  allowed  for  oommenoement  of  trial 

under  Dominion  Controverted  Elections  Act 

532,569 

See  DoMurioN  (^outsotcrtbd  Elbctions 
Act     1,  2. 

ENLABGEMENT  OF  TIME— Sec.  33 

of  the  Dominion  Controverted  Elections  Act 

532 

See  DoMiKioN  Contboybbtsd  Elections 
Act.    1. 

ENTRY— Of  lessee— Kight  of   action  for 

rent  where  lessee  has  not  entered 1 

See  Landlord  and  Tenant.    2. 

ENTRY  DOOKET— Whether  required  in 

the  County  Court 441 

See  Practice.    .'I. 

EQUITY— Answer  not  signed  nor  sworn 

to 588 

See  Practice.    7. 

-^Appeal — Judge's  order  for  printing  pro- 
ceedings—When necessary 62 

See  PRAoncB.    8. 

Appeal — Setting  appeal  down  for  hear- 
ing    62 

See  Practice.    8. 

Appeal — Statement  of  grounds. .  .59,  62 

See  PRAcncE.    9  and  8. 

—^Practice — Amendment  of  hiil— JSjb  parte 
order — Entitling  of  affidavits  after  order  to 
amend — ^Application  to  dismiss  cause — Power 
of  Judce  to  grant  further  time— Conditions 

imposed 244 

See  Practice.    6. 

Sale  of  goods  hy  manufacturer— False 

representations  as  to  quality — Bill  in  equity 

to  recover  the  purchase  money 223 

See  Sale  of  Qoodb. 

ESTOPPEL— Admission  of  Counsel 362 

See  Woodstock,  Town  of. 

EVIDENOE— Action  for  negl^nce  — Onus 
of  Proof — Where  plaintiffs  evidence  leaves 

matter  in  doubt 495 

See  Negligence. 

-——Certificate  of  previous  conviction  under 

The  Canada  TemMrance  Act 397 

See  Canada  Temperance  Act.     1. 

Certified  copy  of  deed— Safficiency  of 

affidavit  of  non-possession  of  original  deed 

—Affidavit  of  vestry  derk 83 

See  Landlord  and  Tenant.    4- 


JSVUlJEJlCE — Oontinaed. 
— - — Company  —  A^^reement    by 
Director — Ratification  by  other  directors  r4 
See  Railway  Company. 

Depositions  taken  in  a  foreign  country — 

Authentication  of  under  sec.  9  of  the  Extra- 
dition Act 452 

See  Extradition. 

Proclamation  bringing  Canada  Temper- 
ance Act  into  force — Judicial  notice  of.  .397 
See  Canada  Temperance  Act.    1. 

Stepping  over  a  seat  in  a  public  hall  is 

not  "clambering  over,"  nor  does  the  mere 
stepping  on  a  seat  while  in  the  act  of  moving 
from  one  seat  to  another,  come  within  the 
words  of  a  bye-law  prohibiting  "Standiog 

up  on  a  seat.  7 

See  Frbdericton,  City  of 

Verdict  against— Principle  on  which  new 

trial  allowed 618 

See  New  Trial. 

Warrant  of  commitment  under  Extra- 
dition Act 432 

See  Extradition. 

EXAMINATION  — Of    debtor  —  Consol. 

Stat.,  c.  38 354 

See  Debtor. 

EXECUTION— Alteration  of,  after  delivery 

to  sheriff— Setting  aside 359 

See  Practice.    1.  * 

-  For  non-payment  of  costs— delay  in  ap- 

-  -  f or 687 

Costs.    2. 

For  taxes— Property  seized  under— lia- 
bility of  party  seizing  to  pay  a  year's  rent 

603 

See  Landlord  and  Tenant. 

For  taxes— Whether   more    than    one 

year's  taxes  can  be  iududed 626 

See  Assessment. 

EX0NEBETT7E— Where  affidavit  to  hold 

to  bail  is  a  nullity— Delay— Effect  of 206 

See  Bail. 

EXTRADITION— TVecrfy  qf  WcuifimgUm, 
184^—ExtradUion  Act,  1870— Canadian  Etc- 
traditkm  Act,  1877—AvpUcation  to  fiigitivet 
from  United  States— Juriwiicium  to  arrest 
fugitive  criminala  —  Requisition  to  arrest- 
Statement  q^  offence  in  vfarrant—Shndenee  qf 
the  crime— Depositions  taken  in  foreign  ootm- 
try— Authentication  qf-^Discharge  q/f  primmer 
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on  previous  arreH—Suhaequent  arrut  m  an- 
other Province— Forgery  m  a  foreign  country, ] 
By  an  order  of  the  Queen  in  Council  in 
December,  18SK2;  the  operation  of  **The 
Extradition  Act,  1870,'*  was  suspended  in 
Canada,  so  far  as  related  to  a  foreign  state 
with  which  there  was  an  extradition  arrange- 
ment. Heldt — that  under  this  suspendmg 
order,  the  provisions  of  the  Canadian  Extra- 
dition Act,  1877,  were  made  applicable  to 
fugitive  criminals  from  the  Umted  States, 
under  the  provisions  of  the  Treaty  of  Wash- 
ington, 1842. 

Under  "The  Extradition  Act,  1877,"  a 
requisition  from  the  United  States  Govern- 
ment is  not  necessary  as  a  preliminary  con- 
dition to  the  arrest  and  commitment  of  a 
person  charged  with  an  extraditable  offence. 

In  order  to  give  jurisdiction  to  issue  a 
warrant  to  arrest  a  person  under  "The  Ex- 
tradition Act,  1877,"  it  is  not  necessary  that 
the  information  should  state  that  he  was 
then  within  the  Province. 

It  is  sufficient  to  authorize  a  commitment 
for  an  extraditable  offence,  that  the  evidence 
would  justify  a  commitment  for  trial  if  the 
offence  had  been  committed  in  this  Province. 

A  warrant  of  commitment  under  the  Ex- 
tradition Act,  may  state  the  crime  generally 
— as  "foi^ry  " — according  to  the  prescribed 
form ;  without  setting  forth  the  acts  consti- 
tuting the  offence. 

The  Governor  of  a  State  in  the  United 
State^  of  America  is  not  a  minister  of  a 
foreign  state  within  section  9  of  the  Extra- 
dition Act,  so  as  to  make  depositions  auth- 
enticated by  him  evidence  in  this  Province. 

Forgery  of  an  instrument  purporting  to 
be  a  promissory  note,  may  be  oommitted 
whether  the  name  signed  to  it  is  that  of  an 
existing,  or  a  fictitious  person ;  provided  the 
name  is  assumed  for  a  fradulent  purpose. 

A  fugitive  criminal  arrested  in  Nova  Scotia 
under  an  extradition  warrant  and  improperly 
brought  into  this  Province,  while  the  pro- 
ceedmgs  were  pending,  by  the  officer  having 
him  in  chaise,  was  discharged  from  cus- 
tody here  by  a  Judge's  order.  Held,  that 
bein^i  out  of  the  jurisidiction  of  Nova  Scotia 
he  might  afterwards  be  arrested  here  for  the 
same  offence ;  and  that  his  arrest  in  this  Pro- 
vince was  not  a  violation  of  section  6  of  the 
Habeas  Corpus  Act.  (31  Car.  2.  c.  2).  Hie 
parte  Cadby 462 

Plaintiff  taken  from  Province  under  ex- 
tradition proceedings  —  Action  commenced 
while  in  the  Province — Security  for  costs. 
506 

See  PfUimoB.    16, 


FIERI  FAdAB'Alteraiiaa  of  teste  and 
return  day  after  delivery  to  Sheriff— Setting 

aside 359 

See  Pragucb.    1. 

^Where  goods  seized  under  are  refdevied 

—Whether   Sheriff  may   put  in   claim  of 

special  property 617 

See  Rkplkyin. 

TTX&-'1>estrw!tion  qf  woods,  etc..  by— Act 
48  Vic.,  cap.  11—Recooery  <f  penalties — Ac- 
turn  of  debt.]  The  penalty  imposed  by  the 
Act  48  Vic,  cap.  11,  sea  13,  for  n^ligently 
allowing  a  fire  to  spread  and  destroy  prop- 
erty, contrary  to  the  provisions  of  sec  5  of 
the  Act,  is  recoverable  by  action  of  debt 
under  sec.  15,  and  not  by  summary  convic- 
tion.   JSc  parte  Humble 17 

FISHEBIE8  AXSTSl  F»c.  cap.  60— Of- 
fence  under  sub-section  5,  section  l^^—Conmc- 
Uon — Form  qf.]  In  a  conviction  for  an 
offence  under  sub-section  2  of  section  14  of 
the  Fisheries  Act  (31  Vic,  cap.  60),  the  form 
of  conviction  given  by  the  Summary  Convic- 
tions Act|  awarding  distress  for  the  non- 
payment of  the  fine,  and  in  default  thereof 
miprisonment,  must  be  adopted;  and  not 
the  form  given  in  the  schedule  to  the  Fish- 
eries Act|  the  latter  being  intended  to  apply 
to  other  offences  thereunder.  iSe  parte 
Fbbkze 204 

FOEEIGN  0OEP0EATION-^<^on 

iigainst  —  Declaration  —  Wliat  must  allege  — 
Pleading].  In  an  action  on  a  policy  of  insur- 
ance issued  by  a  f oregin  company,  it  is  not 
necessary  to  state  in  the  declaration,  how 
they  were  incorporated,  or  that  they  had 
power  to  enter  into  the  contract^  or  to  sue 
and  be  sued.  (Palker,  J.,  dissenting). 
Gebow  v.  Providence  Washinotok  Ins. 
Co 142 

Having  agency  in  St.  John— Assessment 

of  under  acts  of  1859  and  1882 526 

See  Assessment. 

FOEEIGN  JUDGMENT  —  Action  on  — 
Service  of  process  out  of  jurisdiction  ^ 
Foreign  Court— Appearance  by  dtfendant  in 
original  action — ConsoL  Statutes  cap.  48}  In 
an  action  on  a  foreign  judgmenti  it  is  a  good 
plea  under  the  Consol.  Statutes  cap.  48,  that 
the  defendant  wss  not  served  with  process 
in  the  suit  in  which  the  judgment  was  ob- 
tained, within  the  jurisdiction  of  the  Foreign 
Court ;  that  the  contract  on  which  the  judg- 
ment was  obtained  was  not  made  within  the 
jurisdiction  of  that  Court,  nor  was  the  de- 
fendant residing  therein  either  at  the  tim« 
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the  contract  was  made,  or  when  the  snit  was 
commenced  ;  and  that  he  never  was  indebted 
to  the  plaintiff  in  the  claim  on  which  the 
judgment  was  obtained ;  even  though  the 
defendant  had  appeared  in  that  action.  (Wet- 
MORR,  J.,  dissenting).  The  Star  Kidney 
Pad  Co.  v,  McCarthy 107 

PORQEBY  —  Promissory  note  —  Whether 
name  signed,  must  be  of  an  existing  person. 

452 

See  Extra!  iTiON. 

Warrant  of  commitment  under  the  Elx- 

tradition  Act — Statement  of  offence  in  war- 
rant   452 

See  Extradition. 

FORESTS— Destruction    by    fire— Act   48 

Vic,  cap.  11,  sees.  II  and  15 17 

See  Fire. 

PRAUD— Sale  of  goods  by  manufacturer — 
False  representation  as  to  quality— Bill  in 
equity  to  recover  the  purchase  money. .  .223 
See  Sale  of  Goods. 

FRAUDS,  STATUTE  OF— Parol   lease 

for  one  year 1 

See  Landlord  and  Tenant.    2. 

FREDERIOTON,  CITY  OT—PoUe-.  Mag- 
MtraU^Servke  of  summom— Bye-law  against 
standing  on  seals  in  public  haH— -Conviction — 
Becovery  of  penalty.  ]  In  a  prosecution  before 
the  police  magistrate  of  Fredericton  in  which 
the  defendant  did  not  appear,  proof  by  a 
policeman  that  he  had  served  a  copv  of  the 
snmmons  on  the  defendant  personally,  and 
that  the  defendant  resided  in  Fredericton,  is 
sufficient. 

In  a  proceeding  of  review  under  the  Consol. 
Statutes,  cap.  62,  sec.  38,  it  will  be  inferred 
that  such  summons  was  served  in  Frederic- 
ton, there  being  no  affidavit  of  the  dtjfendaDt 
that  he  had  not  had  a  reasonable  opportunity 
of  appearing. 

A  bye-law  of  the  city  of  Fredericton  pro- 
hibited persons  from  ''clambering  over,  or 
stepping  over,  or  standing  up  on  the  seats" 
in  the  City  Hall.  A  conviction  for  "clam- 
bering over  and  stepping  on  "  the  seats  is  not 
sustamed  bv  evidence  that  the  defendant, 
being  seated  in  the  hall,  stepped  over  the 
back  of  the  seat  in  front  of  him,  and  upon 
that  seat,  but  did  not  remain  standing  there. 

Stepping  over  a  seat  is  not  "clambering 
over ;  nor  does  the  mere  stepping  on  a  seat, 
while  in  the^  act  of  moving  from  one  seat  to 
another,  come  within  the  words  of  the  bye- 
law  "  standing  up  on  a  seat." 

VoL  XXVI N.  a  Reports.  « 
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The  Act  22  Vic,  cap.  8,  sec.  85,  gave  the 
Mayor  of  Fredericton  power  to  sue  for  all 
fines,  etc.,  imposed  by  any  bye-law  made 
under  the  authority  of  the  Act,  and,  in  de- 
fault of  payment,  to  recover  such  fines,  etc., 
by  distress,  or  by  imprisonment,  as  he  mi^ht 
direct.  The  Act  34  Vic,  cap.  1,  authorizmg 
the  appointment  of  a  Police  Magistrate  for 
Fredericton,  having  taken  away  the  power  of 
the  Mayor  to  recover  fines,  etc.,  and  vested 
all  such  po\rcrs  in  the  Police  Magistrate ; 
Held — that  he  had  power  to  enforce  the  pay- 
ment of  a  fine  for  breach  of  a  bye-law  by 
imprisonment  of  the  defendant,  in  the  same 
manner  that  the  Mayor  could  have  done 
under  the  Act  22  Vic,  cap.  8. 

The  bye-law  against  clambering  over  the 
seats,  etc.,  in  the  City  Hall,  is  within  the 
power  of  the  corporation  under  the  Act  22 
Vic,  cap.  8,  sec.  54.  Moore  v,  Sharkey. 
7 

FREE  USE — Railway  —  Obstruction  and 

Interruption  of 579 

See  Railway. 

FREIGHT — ^Ownership  of  after  notice  of 

abandonment  of  ship 339 

See  Insurance.    3. 

QUNFOWDER— Keeping  on  premises  in- 
sured   371 

See  Insurance.    1. 

TTATlPAfl  OORPUS— Second  arrest  in  this 
Province  after  discharge  in  Kova  Scotia  for 

same  offence 452 

See  Extradition. 

HUSBAND  AND  WIFE  —  Absconding 
debtor's  Act — Debt  of  wife  before  marriage — 
Warrant  against  property  of  husband  and 

wife 614 

See  Absconding  Debtor's  Act. 

INOORPORATION—Foreign  company- 
Action  against— What  declaration  must  al- 
lege  142 

See  Foreign  Corporation. 

INFORMATION  —  Summary  Conviction 
Act— Prosecution  under  Canada  Temperance 
Act  —  Variance  between  information  and 
summons  as  to  date  of  offence— Amendment. 

437 

See  Canada  Temperance  Act.    2. 

INJUNOTION— Where  granted  ex  parie^ 
Whether  another  Judge  can  dissolve  on  same 

facts  on  which  grant^ 62 

See  Practice.    8* 
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buildmga  in  appUccUum  —  Materkui^  of — 
Bepreaentation  or  warranty  —  Delay  in  fiing 
proqf  qf  loss  —  When  delay  caused  by  com- 
pany—  &camincUion  of  insured  —  I(jfecl  ^f 
refusal  to  compromise  —  Keeping  gunpowder 
071  premises  —  Whether  policy  avoided  by  — 
Where  jtroperty  insured  in  another  company 
—  Recovery  of  pro  rata  amounts^  A  policy 
of  insurance  described  the  property  insured 
as  a  two  story  frame  building  with  shed  and 
stable  attached,  situate,  etc.,  occupied  by 
the  plaintiff  as  a  store  and  dwelling  ;  and  a 
stocK  of  general  merchandise  contained  in 
the  said  building.  One  of  the  conditions  of 
the  policy  stat^  that  if  any  person  should 
insure  his  building  or  goods,  and  should  des- 
cribe them  otherwise  than  as  the^  really 
were,  or  over-value  them  to  the  prejudice  of 
the  insurers,  or  should  misrepresent  or  omit 
to  communicate  anv  circumstance  which  was 
material  to  be  made  known  to  the  insurers 
as  regards  the  risk  itself,  or  surrounding 
premises,  in  order  to  enable  them  to  judge 
of  the  risk  they  undertook,  the  insurance 
should  be  of  no  effect  in  respect  of  the  prop- 
erty regarding  which  the  misrepresentation 
or  omission  was  made,  the  policy  being  issued 
on  the  representations  made  bv  the  assured 
in  his  application,  which  was  the  basis,  and 
formed  a  component  part  of  the  policy. 

The  following  questions  wetie  asked  in  the 
form  of  application  furnished  'by  the  insur- 
ers :  1.  What  is  the  building,  and  for  what 
purpose  used?  2.  Is  the  buildine  wholly 
occupied  by  the  applicant,  and  u  so,  for 
what  purpose?  Tne  answer  to  the  first 
question  was :  "A  two  story  frame  build- 
ing, with  shed  and  barn  attached."  To  the 
second  question  :  '*The  whole  of  the  prem- 
ises occupied  by  the  applicant  as  a  dwelling 
and  store."  A  diagram  accompanied  the  ap- 
plication, on  which  the  several  parts  of  the 
property  were  marked  respectively  "dwel- 
ling house,"  "shed," and  ''barn."  The  bam 
was  divided  by  a  partition,  one  part  of  it 
being  used  as  a  stable  for  cattle,  and  the 
other  part  as  a  store-room  for  merchandise. 

Hela^ — That  the  statement  of  description 
was  matter  of  representation  .and*. not  war- 
ranty, and  that  upon  the  verdict  for  plaintiff 
it  must  be  assumed  that  there  was  either  a 
proper  description  or  no  misdescription  to  the 
prejudice  of  the  company. 

A  condition  of  a  policy  on  goods  declared 
that  the  insured  would  not  be  liable  for  loss 
or  damage  occasioned  by  keeping  explosive 
substances  in  quantity  exceeding  the  allow- 
ance by  local  laws,  or  the  storage  on  the 
premises  of  gunpowder,  glycerine,  etc.,  ex- 
cept for  manufacturing  purposes,  and  then 
omy  in  such  quantities  as  are  necessary  for 


nrSUBAVCB-OoDtinQBd. 
carrying  on  the  trade ;  and  that  any  exces- 
sive, unnecessary  or  unnsual  qnanti^  would 
avoid  the  insurance.  The  application  was 
for  insurance  on  a  general  stock  of  ffoods 
as  usually  kept  in  a  oountry  store,  aaa  the 
policy  was  on  a  stock  of  general  merchan- 
dise. The  quantity  of  gunpowder  in  the 
store  did  not  exceed  15  or  18  pounds,  not 
more  than  would  ordinarily  be  found  in  a 
stock  of  general  merchandise. 

i/eU,— That  as  the  loss  was  not  occasioned 
by  the  explosion  of  the  gunpowder,  and  as 
the  quantity  kept  was  not  excessive,  unne- 
cessary, or  unusual,  it  was  not  within  the 
exception  of  the  policy. 

Wuere  a  policy  required  that  persons  sus- 
taining loss  should  forthwith  give  notice 
thereof  to  the  company,  and  apply  for  its 
blank  forms,  and  execute  and  file  uie  proof 
of  claim,  within  15  days  after  the  fire ;  and 
the  plaintiff  gave  notice  to  the  insurers' 
agent  and  applied  for  blanks  within  the 
time,  but  did  not  receive  the  blanks  till 
after  the  15  days  had  expired  ;  Held^—T\ktX 
the  insurers,  having  by  their  neglect  pre- 
vented the  plaintiff  from  obtaining  the  bunk 
forms  and  completing  the  claim  within  the 
15  days,  could  not  take  advantage  of  his 
failure. 

A  policy  stipulated  that  the  assured,  if  re- 
quired, should  produce  his  books  of  account 
tor  examination  at  office  of  the  company, 
and  submit  to  examination  by  their  agent, 
and  answer  all  questions  relatinff  to  the  loss. 
A  fire  took  pUce  in  August,  and  a  few  days 
afterwards  an  agent  of  the  insurers  examined 
the  nlaintiff^s  books  and  invoices  of  his  goods. 
In  October  following  the  a^ent  offered  to 
compromise  without  prejudice  and  pay  a 
certain  sum,  stating  that  u  the  offer  was  not 
accepted  within  ten  days  it  must  be  con- 
sidered as  withdrawn.  The  plaintiff  did  not 
answer  this  offer;  and  in  January  his  attor- 
ney  wrote  to  defendants*  sgent  that  if  the 
claim  was  not  paid  within  a  certain  time  a 
suit  would  be  commenced ;  upon  receipt  of 
which  letter  the  agent  notifiea  the  plamtiff 
to  attend  with  his  books,  etc.,  and  undergo 
an  examination,  either  at  the  head  office  of 
the  insurers  at  Montreal,  or  at  the  agent's 
office  at  St.  John — of  which  the  plaintiff 
took  no  notice,  and  commenced  the  suit 
The  policy  issued  from  an  office  of  the  com- 
pany at  Fredericton,  which  was  nearer  the 
residence  of  the  assured  than  was  St.  John 
or  Montreal. 

/feM,— That  a  claim  for  the  plaintiff  to 
attend  with  his  books  for  examination  must 
be  made  within  a  reasonable  time,  and  at  a 
reasonable  place;  and  that  the  fVedericton 
office  of  the  company  being  more  convenient 
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to  the  assnred,  he  could  not  be  required  to 

attend  at  Montreal  or  St  John,  and  that, 

under  the  circumstances,  the  request  was  too 

late. 

Where  a  condition  of  a  policy  issued  by 
defendants  provided  that  in  case  of  any  other 
curreut  insurance  upon  the  property  insured, 
whether  valid  or  not,  it  should,  as  between 
the  insured  and  the  company,  be  considered 
as  oontributing  insurance  for  the  full  amount 
of  such  insurance,  and  liable  as  such  to  pay 
JTTO  rcUa  any  loss,  total  or  partial,  in  the 
property  insured— there  being  insurance  on 
the  property  b^  another  company,  and  the 
loss  not  amountin|^  to  the  total  insurance. 

Held,  —That  this  condition  applied  whether 
insurance  was  recovered  from  the  other  com- 
pany or  not,  so  long  as  the  insurance  once 
attached.  Hammond  v.  The  Citizenb*  In- 
surance Co 371 

2 Marine  —  Policy  —  Condition    agaxnst 

aUenacion — Mortgage — Absolute  Bill  qf  8cUe 
intended  aa  a  mortgage — Whether  breach  qf 
eondilion.]  A.  and  B.,  each  owning  32-64ths 
of  a  vessel,  A.  insured  her  "on  account  of 
whom  it  may  concern,"  the  insurance  being 
effected  on  behalf  of  himself  and  B.  The 
policy  contained  the  following  condition: 
"The  interest  of  the  assured  in  this  policy 
or  any  part  thereof,  or  in  the  property  here- 
by insured,  or  any  part  thereof  is  not  assign- 
able without  the  consent  of  the  company  in 
writing,  and  in  case  of  transfer  or  determi- 
nation of  any  such  interest  of  the  insured, 
either  by  sale  or  otherwise,  without  such 
consent,  this  policy  shall  from  thenceforth  be 
void  and  of  no  effect."  B.  afterwards,  with- 
out the  company's  consent,  transferred 
8-64ths  to  A.  by  BUI  of  Sale,  which,  though 
aboolute  on  its  face,  was  in  reality  given  as 
security  for  advances  made  by  A.  in  fitting 
out  the  vessel.  Held,  that  the  condition  re- 
ferred to  an  aboolute  assignment,  and  did 
not  prohibit  a  transfer  by  way  of  mortgage. 
Pbitchaiu)  v.  Mxbghant's  Mabinb  Ins.  Go. 
232 


Ifartne — Variance  between  apoUcation 
and  policy  —  Interests  insured  —  Notice  of 
abandonment — To  whom  freight  belongs  qfter 
cUtandomnent.]  Plaintifih,  B.  ft  Co.,  being 
owners  of  four  shares  of  a  ship,  which  was 
regtstered  in  the  name  of  one  of  them,  who 
was  also  the  registered  owner  of  other  four 
sluures,  as  trustee,  and  having  also  authority 
to  insure  the  intwest  of  two  other  joint  own- 
ers of  twelve  shares  of  the  ship,  intendinff  to 
insure  these  several  interests,  instructed  H. 
V.  the  managing;  owner  of  the  ship  by  tele- 
gram to  effioot  uraranoe  on  their  aooonnt. 


IHSniULKCE  -CoDtinued. 
H.  V.  made  a  written  application  to  the 
defendants  stating  that  the  insurance  was 
wanted  by  the  plaintiffs  on  account  of  them- 
selves and  signed  it  **B.  &  Co.,  per  H.  V." 
The  policy  issued  was  "  on  account  of  whom 
it  may  concern."  The  ship  having  been  in- 
jured on  a  voyage  from  St.  John  to  Rio 
Janeiro,  succeeaed  in  reaching  Rio  on  the 
18th  February,  1884,  and  on  the  7th  April 
following,  H.  V.  gave  the  defendants  the 
following  notice  of  abandonment :  "I  here- 
by abandon  to  you  all  my  right)  title  and 
interest  ii^  the  vessel  (naming  her)  insured 
by  you  under  policy  No.  69^,  and  hereby 
claim  total  loss  thereon  on  behalf  of  Messrs. 
B.  &  Co.,  as  their  tLgeat. 

H.  v..  Agent  for  B.  k  Co." 
Held, — 1.  Per  Palmer  and  Fraseb,  JJ., 
(Wetmors,  J.,  dissenting),  that  the  riehts 
of  the  parties  must  be  governed  by  the  policy 
issued,  and  not  hy  the  application,  and 
therefore  that  the  mterest  m  the  whole  20 
shares  which  the  plaintiffs  had  a  right  to  in- 
sure, and  intended  to  insure,  was  covered  by 
the  policy. 

2.  That  the  plaintiffs  having  authority  to 
insure  the  12  shares,  had,  prima  facie,  a 
right  to  abandon  them. 

3.  That  the  notice  of  abandonment  was 
suffidenti  and  applied  to  the  whole  20  shares. 

4.  Per  totam  curiam,  that  the  defendants 
by  the  abandonment  would  be  entitled  to 
receive  a  portion  of  the  freight  earned  after 
the  damage  to  the  ship,  if  there  had  been 
evidence  of  the  amount  received  by  the 
plaintiffii.  Babss  v.  Merchants  Marine 
Ins.  Co 339 

INSOLVENT  AOT  OF  1875-Judgment 
obtained  by  insolvent  —  How  inforced  by 

assignee 441 

See  PRAcncB.    5. 


INTEBBST— Judge— Relationship  , 
See  PRAcncE.    6. 
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—» Justice  of  the  Peace — Relationship.  .593 
See  Summary  Conviction.    1. 

INTEBEUPTION— Free   use  of   railway 

679 

See  Railway. 

INTE8TATB      E8TATB  — Biatribotion 

of 391 

See  Will. 

lEREQULARITT— Entitling  of  affidavit. 

632 

See  Dominion  Contboysbted  Elections 
Act.    1. 


Digitized  by 


Google 


644 


INDEX. 


[vol. 


.441 


IHBTTBAKCE— Continued 

Waiver 

See  PKAcncE.    6. 


'  J  XT  D  G-  E  —  Relationship — Disqualification 

—How  established 244 

See  Practice.    6. 

JUDGE'S  OBDEB  —  Application  to  re- 
scind— Moving  rule  without  costs — Practice. 

149 

See  Practice.    3. 

Election  Court  Judge — Right  of  appeal 

from 532 

See  DosiiMioM  Ck)NTRO  verted  Electionh 
Act.     1. 

JUDGMENT— As  in  case  of  a  non-suit— 

Form  of  notice 446 

See  Practice.    10. 

For^n  Court — ^Action  on 107 

See  Foreign  Judgment. 

Where  recovered  by  insolvent — How  en- 
forced by  assignee 441 

See  Practice.    5. 

JURAT— Affidavit  for  review  from  a  Jus- 
tices Court — Commissioner— How  described 

448 

See  Practice.    11. 

Where  affidavit  sworn  before  an  attorney 

of  this  court — Whether  the  place  of  swearing 

must  be  stated 83 

See  Affidavit. 

JUBISDIOTION— County  Court— Where 
several  causes  of  action  amounting  in  the 
whole  to  a  sum  beyond  jurisdiction  of  Court 

— Separate  suits 126 

See  Practice.    17. 

County  Court  Judge  to   be   arbiteator 

where  dispute  arises  m  to  distribution  of 
paupers— Act  49  Vic.  cap.  16— Admission  of 
counsel  that  dispute  had  arisen— Estoppel 

See  Woodstock,  Town  of. 

JUSTICES  OF  THE  PEACE— Relation- 

ship — Disqualification 593 

See  Summary  Conviction.    1. 

-Justices    Court  —  Order    for   review - 


EflFect  of  service  of  order  after  return  day 

594 

See  Review. 


LANDLORD    AND    TENANT -Dw- 

tres9 — Fraudident  removal — Assault  atid  bat- 
tery— Plea  justifying  assauU  only.]  To  a 
declaration  stating  tiiat  defendant  assaulted 
and  beat  plaintiff,  whereby  he  became  sick 
and  wounded,  and  was  for  a  Ions  time  un- 
able to  transact  his  business,  and  incurred 
expense  for  medical  attendance ;  defendant 
pleaded  that  before  the  alleged  trespass,  the 
plaintiff  held  premises  as  de^dant's  tenant, 
and  that  a  certain  amount  of  rent  being  in 
arrear,  the  plaintiff  fraudulently  removed 
his  goods,  to  prevent  defendant  from  dis- 
training them,  whereupon  he,  within  thirty 
days  thereafter,  seized  the  goods  as  a  dis- 
tress for  the  arrears  of  rent ;  that  after  de- 
fendant had  so  distrained,  plaintiff  without 
paying  the  said  rent,  wronefuUy  attempted 
to  carry  away  the  said  goods  by  force,  and 
was  in  the  act  of  carrying  them  away  when 
defendant  for  the  purpose  of  holding  them 
as  a  distress,  gently  Itld  his  hand  on  them 
while  they  were  in  plaintiff's  possession,  do- 
ing no  more  harm  than  was  necessary  for 
the  purpose,  whereupon  the  plaintiff  volun- 
tarily gave  up  the  goods  to  defendant ;  which 
are  the  alleged  trespasses. 

Held,  1st.  That  the  battery  was  not  mere 
matter  of  ag^vation,  and  that  the  plea  was 
bad,  as  it  neither  confessed  nor  justified  the 
battery. 

2nd.  That  the  plea  need  not  shew  that 
sufficient  goods  were  not  left  on  the  premises 
to  satisfy  the  arrears  of  rent. 

Qticere- Whether  the  plea  should  have 
shewn  that  the  tenant  was  in  possession,  or 
that  the  lease  was  subsisting  at  the  time  of 
the  distress.    Dale  v.  O'Brien 118 

2 Tenant  holding  over — Implied  terms — 

Parol  lease  for  one  year — Statute  qf  Frauds 
—  Entry  of  lessee — Use  and  ocatpation.] 
Where  a  tenant  continues  in  possession  after 
the  expiration  of  his  lease  with  the  assent  of 
his  landlord,  it  will  be  presumed,  in  the  ab- 
sence of  an  express  agreement,  that  the  rent 
and  terms  of  payment  are  the  same  as  before. 

A  parol  lease  for  one  year  is  valid,  being 
withm  the  exception  of  the  Statute  of  Frauds 
(Consol.  Statutes  cap.  76,  sec.  7) ;  and  the 
lessor  may  bring  an  action  for  the  rent 
though  the  lessee  has  not  entered. 

Semble — That  an  action  for  use  and  occu- 
pation will  not  lie  unless  the  letfsee  has 
entered.    Isaacs  v.  Ferguson 1 

3 Property  qf  tenant  seized  under  execu- 
tion for  taxes — Liability  qf  party  seizing  to 
pay  a  year's  renl—ConsoL  Staiutes^  cao.  SS^ 
sees.  8  and  11»]  Property  seized  under  an 
execution  for  taxes  against  a  tenant,  is  liable 
to  the  landlord  for  a  year's  rent^  under  tecs. 
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8  and  11  of  cap.  83  of  the  Consol.  Siatuiea. 

NowuN  V,  Mayob,  Ac,  of  St.  John 503 

-Tenancy  at  wiU — Statute  of  Ikmitations 


— Ance^or  and  heir — Continuity  of  possession 
— Church  corporation  where  no  Rector  ap- 
pointed—Evidence— Certijied  copy  qf  deed  un- 
der Consol,  Statutes  cap,  7J^  sec,  14 — Affidavit 
— Omission  to  state  Oie  place  of  swearing. '\ 
Land  was  granted  by  the  Crown  in  1837  to 
certain  officials  to  hold  in  trust,  to  be  con- 
veyed to  the  several  corporations  of  the 
Church  of  England  in  the  parishes  where  the 
lands  were  situated,  when  such  corporations 
should  be  established,  as  glebes  for  the  use 
of  the  Rectors  or  Ministers  of  such  parishes. 
By  Act  9  Vic.  cap  17,  the  Church  Wardens 
and  Vestry  of  every  Church  then,  or  there- 
after to  be  erected  in  the  Province  should, 
when  elected,  be  a  corporation  by  the  name 
of  the  Rector,  Church  Wardens  and  Vestry 
of  the  parish  to  which  thev  belonged;  and 
in  case  of  the  death  or  absence  from  the 
Province  of  any  Rector,  or  where  no  Rector 
had  been  appointed,  the  Church  Wardens 
and  Vestry  should  have  the  same  power  and 
authority  as  were  given  to  the  Rectors, 
Church  Wardens,  and  Vestrv ;  and  that  all 
suits  and  proceeding  by  them  should  be 
done  and  prosecuted  in  the  name  of  the  Rec- 
tor, Church  Wardens  and  Vestry.  Prior  to 
1849  a  church  had  been  built  in  the  parish 
of  Andover,  and  a  missionary  clergyman  of 
the  Church  of  England  appointed  to  the 
parish.  Church  Wardens  and  Vestrymen 
were  elected  for  the  parish  in  the  year  1850, 
and,  generallv,  in  each  succeeding  year  up 
to  the  time  of  bringing  this  action. 

In  the  year  1850,  B.  went  into  possession 
of  the  land  in  dispute  by  permission  of  one 
of  the  Vestrymen  of  the  parish,  and  con-, 
tinned  in  possession  till  the  time  of  his  death 
in  March,  1869,  acting  as  sexton  of  the 
Church,  and  taking  care  of  it.  His  widow 
and  children  remained  in  possession  after  his 
death— the  widow  taking  care  of  the  Church, 
as  her  husband  had  done.  In  November, 
1869,  the  widow  entered  into  a  written 
agreement  with  the  missionary  in  charge  of 
the  parish,  by  which  she  agreed  to  pay  a 
nominal  rent  for  the  land  in  question  to  the 
Rector  of  the  parish  for  one  year.  She  re- 
mained in  possession  for  ten  years,  taking 
care  of  the  Charch,  as  before,  and  then  went 
away,  leaving  one  of  her  children  (the  de- 
fen<unt)  in  possession. 

In  1871  tne  lands  which  had  been  granted 
in  trust,  as  above,  were  by  Act  of  Assembly 
vested  in  the  Diocesan  Church  Society  on 
the  same  trusts ;  and  in  the  following  vear 
(1872)  the  Churoh  Sodety  conveyed  the  Und 
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in  dispute  to  the  lessor  of  the  plaintiff.  A 
certified  copy  of  the  deed  was  put  in  evi- 
dence under  the  Consol.  Statutes  cap.  74, 
sec.  14,  upon  an  affidavit  of  the  Vestry  Clerk 
of  the  corporation  stating  that  the  original 
deed  was  not  in  his  possession,  and  he  did 
not  know  where  the  same  could  be  found. 
Affidavits  to  the  same  effect  were  made  by 
the  Missionary  of  the  parish,  and  by  the 
Church  Wardens  and  Vestrymen,  with  the 
exception  of  one  who  had  left  the  Province. 
Held— I,  That  though  no  Rector  had  been 
appointed  to  the  parish,  the  election  of 
Cnurch  Wardens  and  Vestrymen  created  a 
corporation  by  the  terms  of  the  Act ;  that 
the  title  to  the  laud  vested  in  such  corpor- 
ation by  the  deed  of  the  Church  Society, 
and  that  they  could  sue  in  the  name  of  the 
Rector,  Church  Wardens  and  Vestry. 

2.  That  if  B.  was  a  tenant  at  vnll  of  the 
plaintiffs  and  not  a  mere  servant,  their  right 
of  entxy  not  being  barred  at  the  time  of  his 
death  in  1869,  the  entry  of  the  missionary 
in  charge  in  that  year,  and  leasing  the  land 
to  the  widow,  determined  such  tenancy  at 
will,  and  destroyed  the  continuity  of  pos- 
session from  B.  to  the  defendant^  and  preven- 
ted the  operation  of  the  statute  of  limitations. 

3.  That  the  fact  of  the  rent  beins  reserved 
to  the  Rector  of  the  parish,  by  tiie  agree- 
ment with  the  widow,  did  not  aJter  the 
effect  of  that  affreement,  and  that  it  enured 
to  the  benefit  of  the  corporation. 

4.  That  the  affidavit  of  the  Vestry  Clerk 
of  the  non-possession  of  the  original  deed,  was 
sufficient  to  admit  the  certifiM  copy  as  evi- 
dence.    (Wetmorb,  J.,  dissenting). 

5.  That  the  jurat  of  an  affidavit  sworn  be- 
fore an  attorney  of  this  Court,  being  a  com- 
missioner for  taking  affidavits,  need  not  state 
the  place  where  it  was  sworn.  (Allen, 
C.  J.,  dissenting).  Doe  dem  Rectob  or  An- 
dover V,  Kennedy 83 

LEASE— For  one  year— Parol— Statute  of 

Frauds— Entry  of  Lessee 1 

See  Landlord  and  Tenant.    2. 


Property  of  church  corporation— Rent 

made  payable  to  Rector— Where  no  Rector 

appointed 83 

See  Landlord  and  Tenant.    4. 


-Tenant   holding  over  —  Implied  terms 

1 

See  Landlord  and  Tenant.    2. 
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LDOTATIOirS-ChmtlniMd. 
iherettfter,]  A  pronmnorv  note  was  made  in 
a  foreign  country,  where  both  the  maker  and 
payee  resided,  and  where,  by  Uw,  a  soit  to 
recover  the  amount  must  be  brought  with- 
in six  years  after  the  cause  of  action  accmed. 
After  the  note  fell  due  the  maker  came  to 
reside  in  this  Province.  Held,  that  by  the 
Statute  of  limitations  (Consolidated  Statutes, 
cap.  85,  sec.  11),  the  payee's  right  of  action 
was  saved  for  six  yean  thereafter,  thouffh 
his  remedy  was  barred  by  the  law  dt  the 
country  where  the  note  was  made.  Davis 
V.  Isaacs 292 

Ancestor  and  heir— Continuity  of  pos- 
session    83 

See  Lakdlobd  and  Tknant.    4. 

M  AT JfTE— By-law  of  town  directing  arrest 
without  warrant— Liability  of  town  for  arrest, 
where  policeman  acted  through  malice. .  .390 
See  Municipal  Corporation. 

MANAGING  DIREOTOE— Agreement 

by 191 

See  Railway  Company. 

MANUFA0TX7BEB— Sale  of  goods  by- 
False  representation  as  to  quality 223 

See  Salr  or  Gk)Oi)e. 

MARINE— Insurance. 

See  Insurance. 

MASTER  AND  SESlV AST— Injury  to 
servant  m  consequence  qf  dtfective  nuUeriaU 
^LiaHlUy  of  master  —  Oonbributory  negU- 
gence,]  Where  a  master  has  such  a  personal 
supervision  of  work  on  which  a  servant  is 
engaged,  as  that  he  knows,  or  ought  to 
know,  of  the  condition  of  the  materials  em- 
ployed in  the  work,  he  is  liable  for  injuries 
resulting  to  the  servant  from  the  materials 
being  defective,  even  though  he  has  employ- 
ed a  competent  foreman,  unleai  the  servant, 
by  the  exercise  of  reasonable  and  ordinary 
care,  could  have  seen  the  defect.  Wood  v. 
PHTPIKLD 210 

METHODIST  OHUROH  OF  CANADA 

—Trial  of  Minister  for  immorality— Juris- 
diction of  Supreme  Court  over 403 

See  Prohibition. 

MINISTER— -Methodist  Church  of  Canada 

—Trial  of  for  immorality. 403 

See  Prohibition. 

MISDESCRIPTION— Of  buildings  in  ap- 

^iostion  for  policy  of  insufanoe 371 

Sea  iNSUBdLiiOBt    1. 


MORTGAGE— Policy  of  Marine  Insursnoe 
—  Condition  against  alienatioa  —  Abwdute 
bill  of  sale  intended  as  a  mortgage— Whether 
a  breach  of  condition 232 

See  Insurancr.    2. 


MXTNIdPAL  OORPORATION-^y-2af0 

— Directing  arrest  wUhout  warrant— PoUee' 
man— Liability  qf  town  /or  arrest  by,  where 
policeman  acted  Uirough  maUce,]  The  Act  34 
Vic.  cap.  20,  (amended  by  35  Vic  cap.  21), 
authorised  the  Town  of  St.  Stenhen  to  make 
bv-laws  (inter  aUaJ  for  tiie  gooa  government 
of  the  Town ;  to  appoint  a  police  force ;  to 
preserve  peace  and  good  order;  and  to  re- 
strain ana  punish  vagrants  and  drunkards. 
The  Town  Council  made  a  by-law  directing 
any  constable  or  peace  officer  to  preserve  the 
public  peace,  and  to  prevent  disorders,  Ac, 
m  the  Town,  and  to  arrest,  without  warrant, 
any  person  found  committing  any  offence 
punishable  by  indictment  or  summary  con- 
viction, or  who  should  be  found  drunk,  or 
causing  a  disturbance  in  the  streets,  and 
forthwith  to  take  such  person  before  the 
Police  Magistrate  The  plaintiff  was  arrest- 
ed by  a  p^ceman  for  heins  drunk  and  dis- 
orderly m  the  street  in  the  evening,  and 
imprisoned  till  the  next  morning,  in  an 
action  aoainst  the  Town  for  false  imprison- 
ment, the  plaintiff  swore  tiiat  he  was  not 
drunk,  and  that  the  policeman  was  actuated 
by  malice  in  arresting  him,  both  of  whidi 
facts  were  denied  by  the  jpoliceman.  The 
jurv  found  that  the  plaintin  was  not  drunk 
and  did  not  create  a  disturbance  at  the  time, 
and  that  the  policeman  acted  mafidouBly. 

Held— I.  That  the  by-law  was  invalid  in 
authorizing  the  arrest  in  such  a  case  without 
a  warranti  and  that  the  Town  would  there- 
fore be  liable  for  the  act  of  the  policeman  in 
so  arresting  a  person. 

2.  That  the  by-law  having  anthorized 
policemen  to  arrest  persons  drunk  up(m  the 
streets,  necessarily  gave  them  authority  to 
determine  whether  a  person  arrested  on  that 
ground  was  drunk;  and  if  they  made  the 
arrest,  bona  fide  believing  that  fact^  the 
Town  Coimcil  would  be  liable ;  but 

3.  (Paucer,  J.,  dissenting),  the  juiy  hav- 
ing found  that  the  plaintiff  was  not  drunk  or 
disorderly,  and  that  the  policeman  was  actu- 
ated by  malice  in  making  the  arrest^  the  de- 
fendants were  not  liable  for  his  act^  the 
inference  from  such  finding  being  that  he  did 
not  bona  fide  believe  in  the  existence  of  the 
facts  which  would  authorize  an  arrest  under 
the  by-law.  Main  «.  Town  or  St.  Stxphbn 
880 
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MUMIOIPALOFFIOB— Bigbt  of  Appointr 
ment  to — Quo  wamuito— Caitior»ri....  73 
See  CouNTy  Valuator. 

NEGUGENGE  —  Onus  </  proqf-^Where 
planUiff*8  evidence  leaves  matter  in  doubt — 
Danuige/rom  sparks  from  steam  mill —  Where 
mill  erected  under  agreement  with  plaintiff.] 
In  an  action  against  the  owner  of  a  steam 
mill  for  negligently  destroyinff  plaintifTs 
property  by  fire  caosed  by  sparks  from  the 
miu,  it  is  a  proper  direction  to  the  jury  that 
plaintiff  most  prove  to  their  satisfaction  be- 
yond a  reasonable  doubt  that  the  defendant 
was  guilty  of  negligence;  and  if  the  evidence 
left  the  matter  m  doubt,  the  defendant  was 
entitied  to  the  benefit  of  the  doubt.  Wsr- 
MOBS,  J.,  dissenting. 

Where  the  defendant  erected  his  mill 
under  a  lease  from  the  plaintiff,  and  cove- 
nanted to  kee]^  the  mill  in  operation,  he  is 
not  liable  for  injury  to  the  plaintiff's  prop- 
erty caused  by  sparks  from  the  mill  unless 
he  is  ^ilty  of  negligence  either  in  the  con- 
struction of  the  mul,  or  in  the  manner  of 
working  it.    Wktmor^  J.,  dissenting. 

The  question  of  neg^genoe  with  respect  to 
fire  caused  by  burning  refuse  near  the  mill  is 
governed  by  different  principles  from  those 
applicable  to  a  fire  caused  by  sparks  from  the 
ohmuiey.    Bbbweb  v.  Huiiblb 495 

Contributory— Injury  to  servant  in  con- 
sequence of  defective  materials 210 

See  Mastbb  and  Servant. 

Not  amounting  to  contributory — Wheth- 
er ground  for  reducing  damages 618 

See  New  Trial. 

NEW  TKUlL— Contributory  negligence  — 
Damages — Verdict  against  evidence — Princi- 
ple on  which  new  trial  allowed,]  In  an  action 
against  a  municipal  corporation  for  negli- 
gence, where  the  defence  relied  on  was  con- 
tributonr  negligence  on  the  part  of  the 
plaintifl;  who  obtained  a  verdict,  a  new 
trial  will  not  be  granted  if  the  inr^  might 
reasonably  have  come  to  the  conclusion  they 
did,  even  though  the  court  should  think  that 
the  iur^  ought  to  have  come  to  a  different 
conclusion. 

It  is  no  ground  for  reducing  the  damages 
found  in  such  an  action  that  the  plaintiff  was 
guilty  of  negligence,  but  not  amounting  to 
contributory  negligence.  Dohertt  v.  Mayor, 
Ac,  OF  St.  John 618 

NEXT  OF  KIN— Distribution  of  intestate 

esUte 391 

See  Will. 


HOMIITAL  DAMAGSa-Replevin- 

Where  goods  not  taken  out  of  possession  of 

owner 526 

See  Aj)SESSBfKNT. 

HON-SUIT—Jadgmeat  as  in  case  of— Form 

of  notice 446 

See  Practice.    10. 

NOTIOE  OP  AOnON— ^^tiw^  trustees 
of  sehoolsServiee  on  Secretary  —  Consol, 
Statules  cap.  65^  see.  81,]  A  notice  of  action 
against  School  Trustees  in  their  corporate 
capacity  may  be  served  on  their  secretary. 
Roberts  v.  Trustees  of  School  District 
860 

NULIiITY'Where  affidavit  to  hold  to  bail 
is  a  nullity— Effect  of  delay  in  applying  to 

enter  an  ezoneretor 206 

See  Bail. 

OBSTBUOTION  OF  BAILWAT-Inter. 

ruption  of  free  use  of— Dominion  Stat,  42  Vic. 

cap.  9,  sec.  86 -.579 

See  Railway. 

ONUS  PEOBANDI— Action  for  breach  of 
charter  party — Ship  damaged  by  perils  of 
the  sea  — Devi^^n  for  repairs  ~  Whether 
necessary  to  prove  that  repairs  oould  not  be 

made  at  nearest  port. 20 

See  Ship. 

Action  for  negligence— Where  plaintiff's 

evidence  leaves  matter  in  doubt 495 

See  NsGUOENCB. 

OEDEB  NISI— Neglect  to  serve  affidavits 
and  grounds  as  directed  by  Judge— Order 

discharged 390 

See  Practice.    12. 

0EDEB8  IN  OOUNCIL— Judicial  notice 

of 397 

See  Canada  Tsuferancb  Act.    1« 

PAROL  LEASE-For  one  year— Statute 

of  Frauds — Entry  of  lessee 1 

See  Landlord  and  Tenant.    2. 

PAUPEE8— Distribution  of  between  town 
and  parish  of  Woodstock— Dispute  as  to. 362 
See  Woodstock,  Town  of. 

PENALTY— Reooverv  of— Where  imposed 
by  bye-law  made  under  authority  of   Act 

22  Vic,  cap.  8,  sec.  86 7 

See  Fredericton,  Onr  of. 

Recovery  of— Where  imposed  under  Aet 

48  Vic,  c  11 17 

SeeFmE. 
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PERILS  OP.THB  SEA— Damage  to  ship 

— Deviation  for  repairs 20 

See  Ship. 

PLEADING— Action  against  foreign  cor- 
poration— What  declaration  must  allege. .  142 
See  Foreign  Coaporation. 

Action  for  assault — Previous  trial  and 

dismissal  of  complaint  by  a  magistrate  under 
Stat.  32  &  32  Vic,  cap.  20,  sec.  43— Cer- 
tificate of  dismissal 516 

See  Assault. 

Action  for  assault  and  battery— Justifi- 
cation—To  prevent  fraudulent  removal  of 
goods  seized  under  distress  warrant  for  rent 

—What  the  plea  must  allege 118 

See  Landlord  and  Tenant.    1. 

Common  counts— Verdict  for  defendant 

on  counts  not  proved 46 

See  pRAcncB.    18. 

^Foreign  judgment — Action  on — Service 

of  process  in  original  action  out  of  jurisdic- 
tion of  foreign  court— Consol.  Stat,  cap.  48 

7 107 

See  Foreign  Judgment. 

Necessity  of  plea  ansiiv%ing  the  whole 

count 118 

See  Landlord  and  Tenant.    1. 

POLICEMAN— Liability  of  Town  for 
arrest,  where  policeman  acted  through  malice 
—34  Vic.  cap.  20,  and  amending  Act  35  Vic. 

cap.  21 330 

See  Municipal  Corporation. 

P0LI07  OP  mSURANOE  — Marine  — 

Condition  against  alienation— Absolute  bill 
of  sale  intended  as  a  mortgage— Whether 

breach  of  condition 232 

See  Insurance.    2. 

Marine— Variance  between  application 

and  policy 339 

Sec  Insurance.    3. 

POSSESSION  —  Continuity  of  —  Ancestor 

and  heir— Statute  of  limitations 83 

See  Landlord  and  Tenant.  4. 

POWER  OP  ATTORNEY— Where  taken 
by  solicitor  from  client  —Duty  of  solicitor  to 
fully  acquaiat  client  with  contents  before 

asking  him  to  execute 178 

See  Attorney  and  Cuent. 

PRACTICE— ^/^«^«>»  of  execution  after 
tlelivery  to  sfieriff—SeUing  cuAle,]  If  a  writ 
of  fieri  facias  is  altered  in  the  teste  and  re- 


FBACTICS— Ooniinaed. 

turn  day  after  delivery  of  it  to  the  sheriff, 
and  has  not  been  re -sealed,  it  will  be  set 
aside.    Ferguson  v,  Amos 359 

2 Appeal  to  the  Supreme  Court  of  Canada 

— Recovery  qf  costs  of  appeoL]  Under  sec- 
tion 46  of  "The  Supreme  and  Exchequer 
Court  Act,"  the  costs  of  an  appeal  to  the 
Supreme  Court  of  Canada  may  be  taxed  by 
tiie  Clerk  of  this  Court,  and  recovered  by 
execution  issued  out  of  this  Court.  Ex  parte 
Rand 328 

3 Costs  ]    The  costs  of  an  application  to 

rescind  a  Judge's  order  directing  an  election 
petition  to  be  taken  off  file,  not  afiowed  where 
the  rule  was  not  moved  with  costs.  Rogers 
V.  Turner 149 

4 County  Court — Appeal — Dismissal  wlure 

appellant  tUd  not  appear — Power  qf  Court  to 
restore  to  paper — Counsel  unavoidably  ahsent,] 
Where  an  appeal  was  dismissed  because  no 
counsel  appwed  to  support  it,  the  Court 
allowed  the  case  to  be  restored  to  the  paper 
in  the  following  term,  on  an  affidavit  that 
the  appellant's  counsel  had  been  prevented 
from  attending  by  dangerous  illness  in  his 
family.    MgAlistbr  v,  Cushing 493 

5 County  Court — Summons  not  served  per- 
sonally— Order  perfecting  service —  Waiver  of 
irregularity — Entry  doelit —  Whether  required 
in  the  County  Court — Insolvent  Aci  of  1875— 
Judgment  obtained  by  insolvent — How  enforced 
by  assignee.]  Where  a  summons  is  not  serv- 
ed personally,  and  an  order  perfecting  service 
has  not  been  obtained,  the  judgment  signed 
is  irreffular  only. 

iS'en^^— That  the  County  Court  Act  does 
not  require  an  entry  docket  to  be  filed. 

If  a  judgment  creditor  makes  an  assi^- 
ment  under  the  Insolvent  Act  of  1875,  and 
the  debt  is  sold  by  the  assignee,  an  execution 
subsequently  issued  in  the  name  of  the  in- 
solvent will  be  set  aside,  it  not  appearing 
that  it  had  been  authorized  either  by  the 
assignee  or  the  purchaser. 

The  assiffneo  cannot  issue  execution  on  a 
judgment  obtained  by  the  insolvent,  without 
making  himself  a  party  to  it  by  scii*e  facias. 
Johnson  v.  DeVerer 441 

6 Equity — Amendment  of  BiU^Ex  parte 

order  —  Entitling  affidavits  after  order  to 
ameiul — Consol,  StaltUes,  cap.  4^,  sec,  36 — 
Application  to  dismiss  cause— Power  of  Judge 
to  grant  further  time — Conditions  imposed — 
Act  45  F»>.,  cap.  8,  sec.  4,  application  of— 
Disqualification  of  Judge.]  The  practice  of 
the  Coiurt  of  Chancery  in  England  prior  to 
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FBACnCE—Oontiniied. 

23rd  March,  1839,  having  been  adopted  in 
this  Province,  an  ex  parte  order  to  amend  a 
Bill  in  Equity  cannot  be  made  after  the  ex- 
piration of  six  weeks  from  the  filing  of  a 
sufficient  answer. 

*  An  ex  parte  order  to  amend  by  adding  a 
defendant,  made  after  that  time,  is  a  nullity, 
and  affidavits  made  for  the  purpose  of  apply- 
ing to  rescind  the  order  should  oe  entitled  in 
the  original  cause. 

An  application  under  Gonsol.  Statutes, 
cap.  49,  sec.  36,  to  dismiss  a  cause  because 
the  plaintiff  had  not  f«led  a  replication  to  the 
defendant's  answer,  or  proceeded  to  hearing 
on  biU  and  answer,  having  been  made  on 
the  28th  March,  and  adjourned  till  May,  is 
not  affected  by  the  Act  45  Vic,  cap.  8,  sec. 
4,  passed  on  6th  April. 

Where  such  an  application  is  made  to  the 
Judge  in  Equity,  and  he  grants  further  time 
to  the  plaintiff  to  file  a  replication,  he  may 
impose  as  one  of  the  terms  of  such  extension 
of  time  the  payment  of  the  costs  ordered  by 
another  Judge  on  setting  aside  the  irregular 
ex  parte  order  to  amend  the  bill. 

An  offer  by  the  plaintiff's  solicitor,  made 
after  obtaining  the  ex  parte  order  to  amend 
the  bill,  to  pay  the  costs  of  the  notice  of 
motion  to  dismiss  the  bill  (which  was  then 
pending)  is  no  answer  to  the  application  to 
dismiss. 

If  the  order  to  amend  had  been  regularly 
made  and  served  before  the  notice  of  the 
motion  to  dismiss  the  bill,  and  the  costs  of 
the  notice  had  been  tendered  to  the  defend- 
ant's solicitor,  he  would  not  be  entitled  to 
such  costs  on  his  application  to  dismiss. 

Where  it  is  sought  to  disqualify  a  Judge 
from  hearing  a  cause  on  the  ground  that  one 
of  his  relatives  is  interested,  which  is  denied 
by  the  opposite  party,  and  is  not  within  the 
knowledge  of  the  Judge,  facts  to  establish 
such  interest,  or  from  which  it  may  be  in- 
ferred, must  be  sworn  to— a  mere  statement 
of  belief  of  his  interest  ia  insufficient. 
Jardine  V,  Vauohan 244 


"Equity ^Answer  not  signed  nor  sworn 
Whe 


to.]  Where  an  answer  was  put  in  neither 
signed  nor  sworn  to  by  the  defendant,  and 
no  order  had  been  obtained  allowing  it  to  be 
so  put  in,  it  was  removed  from  the  files  of 
the  Court  on  application  of  the  plaintiff. 
Grossman  v.  Hanington 588 

8 Equity  Appeal — ConsoL  Statutes,   cap. 

40,  sec.  63— Judge's  order  for  printing  the 
proceeditigs — Bute  of  Easter  Term,  4^  Vic. — 
Statement  of  grounds  of  appeal — Ex  parte  in- 
junction— jbissolving  on  same  facts  on  which 
g-ranted.]    If  the  appellant  in  an  equity  suit 


PSACnCE— Continued. 

prints  all  the  pleadings,  etc.,  in  the  cause,  it 
IS  sufficient ;  and  a  Judge's  order  under  the 
rule  of  Easter  Term,  46  Vic. ,  directing  which 
part  of  the  pleadings,  etc. ,  shall  be  printed, 
IS  not  necessary,  rer  Weldoh,  Wetmork, 
and  Fraser,  JJ.,  (Allen,  C.  J.,  dissenting). 

Under  the  Consol.  Statutes,  cap.  49,  sec. 
61,  the  appellant  in  an  e<iuity  suit  may  enter 
the  cause  on  the  Appeal  Paper,  though  there 
has  not  been  any  Judge's  order  to  set  it  down 
for  hearing. 

A  notice  of  appeal  stating  that  '*  upon  the 
whole  case  presented  by  the  bill,  the  Jud^e 
was  wrong  m  dissolving  the  injunction,"  is 
sufficiently  specific. 

An  ex  parte  injunction  order  granted  by  a 
Jud^e  cannot  be  dissolved  by  &e  Judge  in 
Equity  upon  the  same  facta  only  on  which 
the  order  was  mode.  Such  an  application  is 
in  the  nature  of  an  appeal.  Goodacre  v. 
Rannet 62 

9 Equity  Ajrpeal — Grounds — Statement  of,  ] 

On  an  appeal  from  a  decree  in  equity,  stating 
OS  grounds  of  appeal.  I.  That  the  Judge 
was  wrong  in  rejecting  the  evidence  of  the 
defendant.  2.  That  the  decision  was  against 
law  and  equity  in  holding  that  the  plaintiff 
was  entitled  to  recover.  3.  That  the  Judge 
was  wrong  in  rejecting  all  oral  evidence  and 
deciding  on  documentary  evidence  alone.  4. 
That  the  Judge  should  have  dismissed  the 
plaintiff's  bill  upon  the  evidence  adduced, 
and  declared  that  the  plaintiff  was  not  en- 
titled to  any  relief  in  equity.  5.  That  decree 
is  in  other  respects  inequitable  and  erroneous. 
Held,  by  a  majority  of  the  Court,  that  the 
third  and  fourth  grounds  were  stated  with 
sufficient  particuhuity  under  the  Consolida- 
ted Statutes  cap.  49,  sec.  61.  Gilbert  v. 
DOANB 59 


10- 


-Judgment,  as  in  case  of  a  nonsuit — Form 


of  notice,]  It  is  sufficient  in  a  notice  of  mo- 
tion for  judgment  as  in  case  of  a  nonsuit,  to 
state  that  it  will  be  made  pursuant  to  the 
statute,  kc,  without  stating  the  particular 
ground  of  the  application.  Montgomery  v. 
Montgomery 446 


1 1 Justices  Court — Affidavit  for  review — 

Jurat  —  Commissioner,  how  described.]  An 
affidavit  to  obtain  an  order  for  review  of  a 
Magistrate's  judgment  is  sufficient  if  the 
Commissioner  before  whom  it  is  sworn,  is 
described  in  the  jurat  as  a  **  Commissioner, 
Ac,  in  the  Supreme  Court,"  though  the  affi- 
davit is  not  entitled  in  the  Court.  (Wet- 
more,  J.,  dissenting).  O'Brien  v.  Maloney 
448 
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PBACnOB— OontinnecL 

12 Order  nisi — Neglect  to  serve  affidavits 

and  groundsy  as  directed.]  Where  a  party 
obtaining  an  order  nisi  for  a  certiorari  was 
directed  oy  the  Judge  to  serve  the  prosecu- 
tor with  copies  of  his  affidavits  and  grounds, 
but  neelected  to  do  so;  the  order  was  dis- 
charged.   Ex  parte  Dohkrtt 390 

13 Be-issue  of  writ  after  being  in  sheriff's 

hands — Issue  hy  cUtomep^s  clerk  vHthoutauthor- 
ity.]  An  attorney's  clerk,  contrary  to  in- 
structions, issued  a  writ  against  defendant 
and  forwarded  it  to  the  sheriff  for  service. 
On  beinff  informed  of  the  fact,  the  attor- 
ney withdrew  the  writ,  altered  the  teste, 
and  re-issued  it  to  the  sheriff,  who  executed 
it. 

Held,  by  Allen,  C.  J.,  Palmes,  Eraser, 
and  Tuck,  JJ.,  that,  as  the  issuing  of  the 
process  by  the  attorney's  clerk  was  within 
the  scope  of  his  authority,  the  second  issue, 
without  re-sealing  the  writ,  was  improper, 
and  should  be  set  aside. 

Held,  by  King,  J.,  that,  as  the  writ  was 
first  issued  without  authoritv,  the  attorney 
was  not  bound  by  the  act  of  his  clerk,  and 
the  re-issue  of  the  writ  was  not  irregular. 
Cratherit  v.  Sutherland 611 

14 Scire  facias  in  Crown  suits — How  made 

returnable— Sec,  156,  cap,  37,  Oonsol  Statutes,] 
Sec.  156  of  cap.  37,  Consol.  Statutes,  applies 
to  writs  of  scire  facias  issued  at  the  suit  of 
the  Crown,  which  must  be  made  returnable 
a  certain  number  of  days  after  service,  as 
writs  of  summons.    Regina  v.  McKay.  .256 

15^— iSfecofid  trial— Staying  proceedings  tiU 
payment  of  the  costs  qf  appeal  to  the  Supreme 
Court  of  Canada,]  Where  a  new  trial  of  a 
case  in  this  Ck)urt  was  ordered  by  the  Su- 
preme Court  of  Canada,  a  second  trial  will 
not  be  stayed  till  the  costs  of  the  appeal  are 
paid.    Stephenson  t;.  Fraser 326 


16- 


-Securiiy  for  costs — Foreign  domicile—' 
Plaintiff  taken  from  Province  under  extradi- 
tion proceedings.]  A  British  subject  domi- 
ciled in  the  United  States,  coming  to  this 
Province  and  commencing  an  action,  will  not 
be  required  to  give  security  for  costs  if  he  is 
afterwards  arrested  for  a  crime  and  taken 
back  to  the  United  States  under  the  Extra- 
dition Treaty.  (Allen,  C.  J.,  and  Tuck,  J., 
dissenting).    Cadby  v.  Stewart 506 

17 Several  causes  of  action— Separate  suits 

—  County  Court  jurisdiction  — ProldbUion  — 
Costs,]  Where  tnere  are  distinct  causes  of 
action  amounting  in  the  whole  to  a  sum  be- 
yond the  jurisdiction  of  the  County  Court, 


them  and  brinfl 
(Wetmore  and 


FBACnCE— Onitinued. 
the  creditor  may  separate 
two  actions  in  that  Court. 
Tuck,  JJ.,  dissenting. 

The  Court  may  grant  costs  in  discharging 
a  rule  m«i  for  a  prohibition.  Blx  parte 
Lynott 126 

18 Several  counts — Verdict  for  d^endant 

on  counts  not  proved.]  Where  a  declaration 
contains  the  several  common  counts,  to  each  of 
which  the  defendant  pleads,  and  the  plaintiff 
only  recovers  on  the  account  stated,  giving 
no  evidence  on  the  others,  the  defendant  is  en- 
titled to  a  verdict  on  those  counts.  Whitb- 
HOUSE  V.  Bedell 46 

Affidavit — Jurat — Place  of  swearing.  83 

See  Affidavit. 

Application  for  execution  for  non-pay- 
ment of  costs 587 

See  Costs.    2. 

Certificate  for  costs— 49  Vic.  cap.  18 — 

Application  to  suits  pending  when  act  passed 

53 

See  Costs.    1. 

Demurrer— Statement  of  grounds. . .516 

See  Assault. 

Examination  of   debtor  under  ConsoL 

Stat   cap.  38 354 

See  Debtor. 

Foreign  judgment — Action  on 107 

See  Foreign  Judgment. 

Replevin — Goods  seized  under  Fi.  Fa. — 

Claim  of  special  property  by  sheriff 617 

See  Replevin. 

Review — Consol.  Stat.  cap.  60,  sec.  45 

Service  of  summons  on  defendant  presumed 
to  be  legal  in  the  absence  of  an  affidavit 

to  the  contrary 7 

See  Fredericton,  City  of. 

Service  of  notice  of  action  against  school 

trustees 360 

See  Notice  of  Action. 

Special  bail — Where  affidavit  to  hold  to 

bail  a  nullity 206 

See  Bail. 

Summons— Personal  service — What  con- 
stitutes   590 

See  Summary  Conviction.    3, 
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Verdict  against  evideace — Principle  on 

which  new  trial  allowed 618 

See  New  Trial. 

Where  action  of    replevin   brought  in 

County  Court  is  improperly  removed  into 
Supreme  Court — Whether  order  of  removal 

can  be  made  ex  parte 99 

See  Summary  Conviction.    2. 

Winding  up  proceedings 297 

See  Winding  up  Act.    2. 

PRESENTMENT— Failure  to  Prove— Bill 
of  Exchange — Subsequent  promise  to  pay — 

Effect  of 46 

See  Bill  of  Exchange. 

PROCLAMATION— Governor  in  Council 

— J  udicial  notice  of 397 

See  Canada  Temperance  Act.     1. 

PROHIBITION  — ifrfAoc/w<  Church  qf 
Canada — Trial  qf  mirwtter  for  immorality — 
Omission  to  serve  notice  qf  trial — Appearance 
qf  accused — Jurisdiction — New  trial — When 
charges  must  he  tried.]  By  Dominion  Act, 
47  Vic,  cap.  106,  the  several  Methodist 
Churches  in  Canada  were  united,  and  in- 
corporated under  the  name  of  "The  Metho- 
dist Church,"  and  the  existing  rules  and 
discipline  adopted  and  declared  binding,  and 
by  Provincial  Act,  47  Vic,  cap.  22,  such 
union  was  ratified  and  confirmed.  The  Rules 
of  Discipline  provided,  among  other  matters, 
for  the  trial  of  ministers  for  certain  offences. 
The  249th  Rule  directed  that  when  a  charge 
was  made  against  a  minister,  a  committee  of 
investigation,  consisting  of  not  less  than 
three  ministers,  should  oe  called  to  enquire 
into  it ;  and  Rule  250  declared  that  if  they 
deemed  the  charge  proved,  they  should  ad- 
monish or  otherwise  deal  with  the  accused* 
till  the  next  Conference,  when  a  committee 
of  twelve  ministers  should  be  appointed  to 
trv  the  case,  and  also  a  committee  of  nine 
ministers  as  a  Court  of  Appeal,  to  whom  the 
accused,  if  not  acquitted  by  the  Court  of 
trial,  might  refer  the  Mse. 

A  charge  of  immorality  havin|;  been  made 
against  C,  a  minister,  an  investigating  com- 
mittee heard  the  matter  in  his  absence  in 
May,  1885  (he  not  having  had  notice  of  the 
meeting),  and  found  him  guilty,  and  so  re- 
ported to  the  next  annual  Conference,  who 
in  June  foUowinff  appointed  a  Court  of  Trial 
and  a  Court  of  Appeal  to  decide  the  matter. 
The  Court  of  Trial  heard  the  case — C.  being 
present  and  taking  part  in  the  proceedings— 
and  found  him  guuty.  He  appealed  mm 
their  dedaioD,  ai^  at  his  reqaest|  and  on  his 
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statement  that  he  could  obtain  additional 
evidence,  the  Court  of  Appeal  ordered  a  new 
trial. 

In  August  following  the  President  of  the 
Conference  for  that  year  notified  C.  that  for 
the  purpose  of  the  new  trial  he  had  appoint- 
ed a  committee  to  investigate  the  cnar^ 
against  him.  This  committee  of  nine  mims- 
ters  met  in  September — C.  and  his  accuser 
being  present.  Evidence  was  heard  on  both 
sides,  and  the  committee  found  the  charges 
proved,  and  ordered  that  the  sentence  pro- 
nounced by  the  investisating  committee  in 
May  should  be  continued  till  the  next  session 
of  the  General  Conference  in  1886. 

Held,—!,  (Kino,  J.,  dissenting.)  That 
the  Rules  of  Discipline  having  been  incor- 
porated in  the  statute,  and  made  part  of  it, 
the  tribunals  appointed  to  tiy  chaises  against 
ministers  were  constituted  Courts,  and  were 
therefore  under  the  control  and  supervision 
of  this  Court ;  and  that  a  prohibition  would 
lie  to  restrain  the  proceedings  if  they  exceed- 
ed their  jurisdiction. 

2.  (Tuck,  J.,  dissenting.)  That  when  the 
charge  was  made  against  C.  the  Conference 
acquired  jurisdiction  over  the  subiect-matter ; 
and  when  he  appeared  before  we  Court  of 
trial  and  took  part  in  the  proceedings,  it 
acquired  jurisdiction  over  him,  thouj^  he 
had  not  been  served  with  notice  of  the  meet- 
ing of  the  investigating  committee. 

3.  (Tuck,  J.,  mssenting.)  That  the  new 
trial  should  have  taken  place  before  the 
Court  which  first  tried  the  charges;  and  that 
the  committee  which  met  in  September  had 
no  jurisdiction  to  re-hear  the  case ;  and  that 
C.'s  appearance  before  them,  and  taking  part 
in  the  proceedings,  did  not  give  them  juris- 
diction. 

Qtt^ere.— Whether,  after  the  new  trial  had 
been  ordered,  and  while  it  was  undisposed  of, 
the  proceedings  could  be  abandoned,  and  a 
new  charge  made  against  C.  '  Mc  parte 
CuREis 403 

County   Court— Charge  of   bastardy— 

Where  not  tried  at  next  Court  after  birth  of 
ohild — Restraining  the  Judge  from  after- 
wards trying  the  information 576 

See  Bastakdy. 

County  Court — Costs— Where  rule  nisi 

discharged 126 

See  PRAcncB.    7. 

PROMISE— To  pay  bill  of  exchange— Ef- 
fect of,  where  presentment  not  prov^. .  46 
See  Bill  or  Exchasoe. 
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PBOMISSOBT  NOTE— Made  in  foreign 
country — Where  miiker  removes  into  this  Pro- 
vince after  note  becomes  due — Right  of  ac- 
tion within  six  years  thereafter 292 

See  Limitations,  Statute  op. 

PROOF  OF  LOSS— Under  poLcy  of  fire 

insurance — Delay  in  filing 371 

See  Iksueancb.     1. 

2 UALIFIOATION  —  Municipal  officer  — 
ppointment  for  three  years — Ceasing  to^ 
possess  necessary  qualification  for  appoint- 
ment—Whether sround  of  removal  73 

See  County  v  aluator, 

2U0  WARRANTO— Municipal  Officer— 
ppointment  and  acceptance,  but  not  having 
penormed  any  of  the  duties  or  taken  the 

oath  of  office 73 

See  County  Valuator. 

RAILWAY — Obstructing  and  interrupting 
free  use  oj — Domtjuon  Act,  J^  Vic.  cap.  9, 
sec.  86.]  B.,  without  the  consent  of  a  Kail- 
way  Company,  took  a  trolly  or  hand-car 
belonging  to  them,  and  ran  upon  the  railway 
for  a  number  of  miles,  at  a  time  when,  ordi- 
narily, no  train  was  reasonably  to  be  expect- 
ed to  be  running  upon  that  part  of  the  road. 
^eW— (Kino,  J.  dissenting),  that  he  was 
cuilty  of  **  obstructing  and  interrupting  the 
free  use  of  the  railway,"  under  sec.  86  o?  the 
Dominion  Act  42  Vic.  cap.  9,  though  his  do- 
ing so  did  not  actually  interfere  with  any 
train,    ^qina  v.  Bbownell 579 

RAILWAY  COMPANY— ^firremcn^  by 
Managing  Director — Ratijication  of  by  Direc- 
tors—  Wither  a  fixed  salary  is  treated  as 
counsel  fseji  or  attorney's  bill]  A  railway 
company  may  be  bound  by  the  act  of  its 
Managing  Director  in  employing  a  solicitor 
at  a  stated  yearly  salary. 

Acceptance  of  the  services  of  the  solicitor 
bv  the  Directors,  is  evidence  of  ratification 
of  the  original  hiring,  even  though  the  Man- 
aging Director  acted  without  authority. 

Vvnere  by  the  agreement  the  salary  was 
to  be  over  and  above  all  fees  and  disburse- 
ments as  counsel  or  attorney,  it  may  be  re- 
covered ;  and  it  is  not  necessary  to  deliver  a 
bill  as  for  attorney's  fees,  before  bringing  an 
action.    Albert  Railway  Co.  t;.  Pbck  . .  191 

RECEIPT— /»  fuU  settlement  of  aU  claims.'] 
A  receipt  of  a  sum  of  money  expressed  to  be 
"  in  full  settlement  of  all  claims,  dues,  debts, 
and  demands,"  up  to  the  date,  is  not  conclu- 
sive, and  may  be  explained,  and  shewn  not 
to  relate  to  a  claim  then  in  suit  on  a  special 
agreement,  but  to  a  separate  and  distinct 
obdm.    Albert  Railway  Co.  v.  Pack  ,191 


RECOGNIZANCE— Controverted  Elec- 
tions Act  (Consol.   Stat.   cap.  5)— Petition 

against  two  members 149 

See  Controverted  Elections  Act.    1. 

RELATIONSHIP- Judge 244 

See  Practice.    6. 

Justice  of  the  Peace 593 

See  Summary  Conviction.     1. 

REMAINDER— Contingent  or  vested- 
Devise  390 

See  Will 

RENT  —  Arrears  —  Property  seized  under 
execution  for  taxes — liability  of  party  seiz- 
ing to  pay  a  year's  rent 503 

See  Landlord  and  Tenant.    3. 

REPLEVIN— G^oods  seked  under  fi.  fa.^ 
Claim  of  special  property  by  sheriff—  Writ  de 
proprietate  probanda.]  Where  goods  levied 
on  under  execution  are  replevied  by  the 
Grantee  of  the  judgment  debtor  ander  a  Bill 
of  Sale,  the  sheriff  may  put  in  a  claim  of 
special  property.    Ltman  v.  Shibreff.  .617 

REPLEVIN— Action  brought  in  Co.unty 
Court — ^Improperly   removed  into  Supreme 

Court— Practice 99 

See  Summary  Conviction.     2. 


Goods  illegally  seized  for  taxes,  but  not 

taken  out  of  possession  of  owner — Nominal 

526 

See  Assessment. 

Goods  seized^  under  distress  warrant  for 

non-payment  of  fine  imposed  by  a  conviction 
under  Canada  Temperance  Act — When  may 
be  replevied  by  person  against  whom  warrant 

issuea., 99 

See  Summary  Conviction.    2. 

REPRESENTATION— False-Aa  to  qual- 
ity of  goods  by  manufacturer — Recovery  of 

puhihase  money 223 

See  Sale  of  Goods. 

Warranty — Statement  of  description  of 

buildings  in  application  for  policy  of  fire 

insurance 371 

See  Insurance.     1. 

RETROSPECTIVE  ENACTMENT 

— Provision  for  certificate  for  costs — Aoplica- 
tion  to  suits  pending  when  act  paaeed. .  53 
See  Costs.    1. 
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BETB08FECTIVE  EVACTMEHT-ConUnaed. 

Special  privilege  to  clerks  in  employ  of 

company  being  wound  up 695 

See  WiHDiNO  UP  Act.     1. 

REVIEW— /t«<icc*<  CouH—GoMol.  Statutes, 
cap,  GO — Service  of  order — Stay  of  proceed- 
ings.] An  order  for  review  of  the  proceed- 
ings in  a  Justice's  Court,  under  Consol. 
Statutes,  cap.  60,  does  not  operate  as  a  stay 
of  proceedings  unless  served  on  the  Justice 
before  the  return  day.  Ex  parte  Baooks 
594 

Consol.  Statutes,  cap.  62,  sec.  38— Proof 

of  service  of  summons 7 

See  Fredericton,  City  of. 

From  Justice's  Court— Jurat  of  affidavit 

— Commissioner,  how  described 448 

See  Practice.     11. 

REVISED  STATUTES  OF  CANADA 

— Effect  of  as  repealing  tfte  Acts  consolidated — 
Tfie  Canada  Temperance  Act,  1878.]  The 
Kevised  Statutes  of  Canada  do  not  operate 
as  new  laws,  but  as  a  substitution  and  consoli- 
dation of  the  Acts  thereby  repealed ;  there- 
fore those  statutes  do  not  affect  the  operation 
of  the  Canada  Temperance  Act  where  it 
had  been  previously  adopted.  Eix  parte 
DONAGHUE 361 

RULES  OF  SUPREME  COURT— Under 

the  Winding  up  Act,  Kevised  Statutes  of 
Canada 629 

SAINT  JOHN  ASSESSMENT  AOT- 

Foreign  corporation  —  Execution  for  taxes 
526 

See  AS8E8SBiEMT. 

SAINT  STEPHEN— Bye-law  directing  ar- 
rest without  warrant — liability  of  Town  for 
arrest,  where  policeman  acted  through  ma- 
lice  330 

See  Municipal  Corporation. 

SALARY— Of  solicitor  of  company— Where 
fixed — Whether  treated  as  counsel  or  attor- 
ney's fees 191 

See  Railway  Company. 

SALE  OF  (K)ODS  — %  manufacturer  — 
False  reirreseniatiofi  as  to  (ptatUy — Bill  in 
equity  to  recover  the  purchase  money — Fraud 
-—Jurisdiction.]  If  a  plaintiff  is  induced  by 
false  representations  of  the  defendant  respec- 
ting the  quality  and  fitness  of  an  article 
manufactured  by  him,  and  intended  for  a 
partionlar  purpose,  to  enter  into  a  contract 
of  purchase,  and  pays  a  portion  of  the  por- 


BALE  OF  OOODS-^Oonfcinaed. 
chase  money,  a  bill  in  equity  lies  to  obtain 
re-payment  of  the  money,  on  the  article  turn- 
ing out  defective,  thoueh  the  plaintiff  would 
have  a  remedy  at  law  tor  breach  of  the  war- 
ranty. Haooert  Manufactfurino  Co.  v, 
PuasLEY 223 

SCHOOL  TRUSTEES— Action  against— 

Service  of  notice  on  Secretary 360 

See  Notice  of  Action. 

SOIRE  FACIAS— Assignee   under  Insol- 
vent Act  of  1875— Judgment  recovered  by 

insolvent— How  enforcea. 441 

See  Practice.    6. 

Crown  suits — How  made  returnable. 256 

See  Practice.     14. 

SECOND   TRIAL— Whether  proceedings 
will  be  stayed  till  costs  of  appeal  to  Supreme 

Court  of  Canada  are  paid 326 

See  Practice.    15.  / 

SECRETARY- Action   against    School 

Trustees— Service  of  notice 360 

See  Notice  of  Action. 

SECURITY— Controverted    Elections  Act 
(Consol.  Stat.,  cap  5)— Petition  against  two 

members— Form  of  recognizance 149 

See  Controverted  Elections  Act.    1. 

For  costs— Where  plaintiff  taken  from 

Province  under  extradition  proceedings.  .506 
See  Practice.     16. 

SERVANT— Injury  to  in  consequence  of 
defective  materials— Liability  ol  master. .  210 
See  Master  and  Servant. 

SERVICE— Order  for  review— Whether  a 
stay  of  proceedings  where  not  served  before 

return  day 594 

See  Review. 

Summons— County  Court— Where  not 

served  personally — Order  peHecting  service 

not  obtained — Irregularity 441 

See  Practice.    5. 

Summons — Summary  conviction — Per- 
sonal service,  what  constitutes 590 

See  Summary  Conviction.    3. 

Summons — Summary  conviction — Proof 

of : 7 

See  Fbbdbbioion,  C^  ojt. 
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SET-OFF — Right  of  in  actionB  by  liquida- 
tora  against  debtors  of  Bank  being  wound  up 

297 

See  Winding  up  Act.    2. 


SHIP — Charter-party— Perils  qf  the  sea — 
Damage  to  sliip — Deviation  for  repairs  — 
Necessity  for  going  to  nearest  port — Onus  of 
proof.]  Tbe  defendant's  ship  was  chartered 
by  the  plaintiff  to  sail  from  Liverpool  to 
Bathurst  in  this  Province,  there  to  load  a 
cargo  of  deals  and  proceed  to  Liverpool — the 
usual  perils  of  the  seas  expected.  The  ship 
sailed  from  Liverpool  for  Bathurst^  and  being 
damaged  by  storms  became  leaky,  and  when 
off  the  coast  of  Cape  Breton,  and  within  a 
few  hours  sail  of  the  port  of  Sydney,  the 
master  on  the  27th  Octooer  having  determin- 
ed that  he  could  not  continue  the  voyage  to 
Bathurst  without  repairs,  which  could  not 
have  been  made  there,  altered  his  course  and 
sailed  for  St.  John  in  this  Province,  distant 
upwards  of  400  miles  from  Sydney  and  out 
of  the  course  of  the  voyage  to  Bathurst ;  and 
in  consequence  of  the  time  occupied  in  mak- 
ing repairs  at  St.  John,  the  voyage  to  Bath- 
urst was  lost.  The  ship  could  have  been 
repaired  at  Sydney,  or  at  other  neighboring 
ports  in  Nova  Scotia.  The  navigation  at 
Bathurst  ordinarily  closed  about  the  25th 
November.  In  an  action  for  breach  of  the 
charter-party,  the  jury  found,  in  answer  to 
questions  left  to  them,  that  the  repairs  could 
have  been  made  at  Sydney  in  time  for  the 
ship  to  complete  her  voyage  to  Bathurst, 
load  her  cargo,  and  sail  before  the  navigation 
closed ;  and,  under  the  Judge's  direction  on 
such  finding,  gave  a  verdict  for  the  plaintiff. 
Jleld,  (Palmer,  J.,  dissenting)  that  the  direc- 
tion to  the  iury  was  subsequently  correct; 
that  it  was  the  duty  of  the  master  to  go  to 
the  nearest  available  port  for  repairs;  that 
his  not  doing  so,  and  going  to  St.  John  was  a 
deviation  ;  and  that  tne  onus  was  on  the  de- 
fendant to  shew  that  the  necessary  repairs 
could  not  have  been  made  at  Sydney  to  en- 
able the  ship  to  complete  her  voyage  to 
Bathurst  ana  load  before  the  close  of  navi- 
gation. 

Per  Palmkr,  J.,  that  there  was  no  reason- 
able evidence  to  leave  to  the  jury  that  the 
repairs  could  have  been  made  at  Sydney  in 
time  for  the  ship  to  proceed  to  Bathurst  and 
load  before  the  navigation  closed ;  and  that 
the  question  for  the  jury  should  have  been, 
whether  the  master  in  not  going  to  Sydney 
for  repairs,  and  then  attempting  to  proceed 
to  Bathurst  acted  in  a  reasonable  manner 
under  the  circumstances ;  and  whether,  if  he 
had  acted  as  a  reasonable  and  skilful  master 
should  act»  he  oould  hAve  azrived  at  Bath- 
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urst  in  time  to  load  his  cai^  and  leave  that 

autumn.    Burns  v.  Cassells 20 

SPECIAL  BAIL  — Exoneretur  entered 
where  affidavit  to  hold  to  bail  was  a  nullity 

206 

See  Bail. 

SPECIAL  PRIVILEGE-Allow^i  to 

clerks  in  employ  of  company — Whether  ap- 
plies to  company  being  wound  up  where 
amending  act  passed  allowing  privilege.  .595 
See  Winding  up  Act.    1. 

STATUTE— Construction  of— Whether  di- 
rectory or  imperative 164 

See  Controverted  Elechons  Act.     2. 

Construction  of — Imperative  . . .       .576 

See  Bastardy. 

Retrospective  effect — Application  to  suits 

pending 53 

See  Costs.     1. 

STATUTES  OF  CANADA— Consolida- 
tion of — Effect  of  as  repealing  Acts  consoli- 
dated  361 

See  Revised  Statutes  of  Canada. 

STAYING  PROOEEDINOS- Second 

trial — Till  payment  of  costs  of   appeal  to 

Supreme  Court  of  Canada 326 

See  pRAcncE.    15. 

Service  of  order  for  review  after  return 

day — Whether  operates  as  a  stay 594 

See  Review. 

SUBMISSION  TO  ABBITRATION- 

Agreement  to  settle  boundary  in  dispute . .  258 

See  Arbitration. 

SUMMAEY  COWnOTLO^-DisquaUfi. 

cation  qf  JtiHice— Relationship.]  A  magis- 
trate is  not  disqualified  from  hearing  an 
information  under  the  Summary  Convicaons 
Act  by  reason  of  the  defendant's  wife  being 
the  widow  of  a  deceased  son  of  the  magis- 
trate.    Ex  parU  Wallace 693 

2 Distress  Warrant — Seizure  under — Pro- 
ceedings in  right  of  the  Croum — Replevin — Re- 
moval from  County  Court  under  Cotisol,  Stat., 
Cap.  Sly  sec.  SOI— Certiorari — Goods  in  custody 
of  tfie  law.]  A  distress  to  enforce  payment 
of  a  fine  upon  a  conviction  under  the  Canada 
Temperance  Act  is  not  a  proceeding  in  right 
of  the  Crown,  the  fine  being  payable  by  the 
Dominion  Statute,  49  Vio.,  cap.  48»  and  the 
Order  in  Connoil  ooade  thereunder  to  the  local 
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SUXMABT  COVYICnOV   Oontinuod. 
authority  bearing  the  expense  of  enforcing 
the  law. 

Goods  seized  under  a  distress  warrant  for 
non-payment  of  a  fine  imposed  by  a  convic- 
tion are  not  repleviable  by  the  person  against 
whom  the  distress  issaed,  unless  the  magis- 
trate who  issued  it  acted  without  jurisdiction. 

If  an  action  of  replevin  brought  in  a  County 
Court  is  improperly  removed  mto  this  Court 
under  the  Consol.  Statutes,  cap.  37,  sec.  201, 
the  plaintiff  should  move  to  set  aside  the 
order  for  removal. 

Qi/rt!r«— Whether  an  ortler  to  remove  can 
be  made  ex  parte.  Han  nig  an  v,  Burges.s 
9<J 

3 Summons— Service.]  Service  of  a  sum- 
mons issued  under  the  Summary  Convictions 
Act  held  sufficient,  where  the  door  of  the 
defendant's  house  was  fastened  and  the  con- 
stable spoke  to  him  through  a  closed  window, 
explaining  the  nature  of  the  process,  and 
then  placed  a  copy  of  it  under  the  door,  in- 
forming the  defendant  thereof  ;  after  which 
he  returned  to  the  window  and  showed  the 
original  sammons  to  the  defendant,  who  said, 
**  That  will  do."   Mc  parU  Campbell.  .  .590 

^Proclamations  and  Orders-in-Council  — 

Judicial  notice  of— Rev.  Stat,  of  Canada  cap. 

178  sec.  92 397 

See  Canada  Tkmferance  Act.    1. 

Variance  between  information  and  sum- 
mons —  Amendment 437 

See  Canada  Temperance  Act.    2. 

SUMMABT  PBOOEEDmOS- Assault 

— Trial  and  dismissal  of  complaint  by  ma^s- 
trate — Action  for  same  offence — Plea  of  dis- 
missal  516 

See  Assault. 

SUMMONS  —  Personal  service  of  —  Wliat 

constitutes 590 

See  Summary  Conviction.    3. 

Service  of — Summary  Conviction  Act — 

Review  on  ground  that  defendant  was  not 

legally  served — Practice 7 

See  Fredericton,  City  of. 

SUPREME   COURT  OF   OANADA- 

Costs  of  appeal— Recovery  of 328 

See  Practice.    2. 

-Costs  of   appeal — New  trial — Whether 

second  trial  wiU  be  stayed  till  payment  of 

326 

See  Pbacticb.     15. 


TAXES— Execution  for— Property  seized 
under — Liability  of  party  seizing  to  pay  a 

year's  arrears  of  rent 503 

See  La  n  i  >  m>r  i  >  a  s  d  Ten  a  n  t.     3. 

Execution  for— Whether  more  that  one 

year's  taxes  can  be  included r)2G 

See  Assessment. 

TREATY  OF  WASHINGTON-Extra. 

dition 452 

See  Extradition. 

UMPIRE— Unnecessarilv  joining  in  award 

— Effectof .' 2r>8 

See  Arbitration. 

UNITED  STATES— Canadian  Extradition 

Act 452 

See  Extradition. 

USE  AND  OOCUPATION-Whethcr  an 

action  for  will  lie  unless  the  lessee  has  en- 
tered       1 

See  Landlord  and  Tenant.    2. 

VARIANCE  —  Between    application   and 

policy  of  marine  insurance 339 

See  Insurance.    3. 

Between  infonnation  and  summons  in 

prosecution  under  the  Canada  Temperance 

Act— Amendment 437 

See  Canada  Temperance  Act.    2. 

VESTED  REMAINDER— Devise. . .  .390 
See  Will. 

WAIVER— Irregularity  .^ 441 

See  Practice.    5. 

WARRANTY  — Description  of   buildings 
in  application  for  policy  of  fire  insurance. 371 
See  Insurance.     1. 

WASHINGTON,  TREATY  OF-Cana- 

dian  Extradition  Act,  1877 452 

Sec  Extradition. 

WILL  —  Devise  —  RemninderH  —  Vented  or 
Contiiujcnt — Power  of  sale— Intestate  estates.] 
A  testator  seized  of  real  estate,  devised  it  to 
his  wite  during  her  life,  and  upon  her  death 
to  his  daughters,  to  be  equally  divided  be- 
tween them;  and  he  also  empowered  his 
wife,  if  she  thought  it  necessary  to  do  so,  to 
sell  the  estate  and  apply  the  proceeds  for  her 
own  and  his  daughters'  benefit.  The  widow 
died  without  having  sold  any  of  the  real 
estate  under  the  power. 

Heldf — That  the  testator's  daughters  took 
vested  estates  under  the  will.  Doe  dem 
Savoy  v.  McEachkrn 391 
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WINDINGh-UP  ACT— -^  Pic.,  cap.  es— 
Amendment^  49  Vic.,  cap.  J^ — Special  privi- 
lege to  clerks f  etc. —  Whether  amending  Act  ap- 
pUen  to  company  being  wound  up  at  time  of  its 
passing.]  The  Dominion  Act,  49  Vic,  cap. 
4^,  allowing  privileges  over  other  creditors, 
to  clerks,  etc. ,  in  the  employ  of  a  company 
being  wound  up  under  the  Act  45  Vic.  cap. 
23,  does  not  apply  to  companies  which  are 
being  wound  up  at  the  time  the  49  Vic,  cap. 
46,  amending  the  45  Vic,  cap.  23,  was  passed. 
(Wetmorb,  J.,  dissenting.)  In  re  Meters 
Combination  Lock  Co 595 

2 (Revised  Statutes  of  Canada,  cap.  129) 

—Ban}>—Action  by  liquidator  against  debtor 
— Rigfit  of  set'Off—Claims  purcliased  by  debtor 
before  and  after  presentation  of  petition  for 
windina-up— Payment  of  debts  du^to  the  bank 
with  their  own  notes.]  A  debtor  of  a  bank 
which  is  being  wound  up  under  The  Wind- 
ing up  Act  (Revised  Statutes  of  Canada,  cap. 
129)  is  entitled  to  set  off  as^ainst  a  debt  duo 
by  him  to  the  bank  prior  to  the  commence- 
ment of  the  winding-up  proceedings,  a  liabil- 
ity of  the  bank  acquired  by  him  before  the 
presentation  of  the  petition  for  the  winding- 
up,  even  though  acquired  by  him  for  that 
purpose  after  the  bank  had  suspended  pay- 
ment, and  with  a  knowledge  ot  that  fact ; 
but  such  right  of  sot-off  does  not  exist  in 
respect  to  c'aims  acauired  after  the  presenta- 
tion of  the  petition  for  the  winding-up. 

The  liquidators  of  a  bank  are  not  bound 
to  accept  in  payment  of  a  debt,  notes  issued 
by  the  Dank,  and  acquired  by  the  debtor  for 
that  purpose  after  the  commencement  of  the 
winding-up.  The  Maritime  Bank  v.  Rob- 
inson   297 

Revised  Statutes  of  Canada,  cap.  129— 

Rules  of  the  Supreme  Court  under 629 

WOODSTOOK— Town  of  ^Parish  of— Dis- 
pute as  to  distribution  of  paupers^49  Vic. 
cap.  16— Jurisdiction  of  County  Court  Judge 
as  arbitrator— Consent  of  counsel — Estopj)eL] 
The  support  of  the  poor  in  the  Town  and 
Parish  of  Woodstock  was,  by  Consol.  Stat, 
cap.  101,  sec  25,  vected  in  a  board  of  Super- 
vision composed  of  the  Mayor  and  Toun 
Councillors  of  Woodstock,  and  of  the  Muni- 
cipal Councillors  for  the  Pariah  of  Wood- 
stock. By  Act  49  Vic  cap.  16,  (which  for 
all  Municipal  purposes,  except  the  support 
of  the  poor,  came  into  operation  on  the  1st 
October,  1 S3G,  and,  so  far  as  related  to  the 
poor,  on  the  1st  December)  the  Town  of 
Woodstock  was  separated  from  the  Parish 


WOODSTOCK— Oontinued. 

for  the  purpose  of  the  support  of  the  poor, 
and  the  power  and  authority  of  the  Bosurd  of 
Supervision,  was,  so  far  as  related  to  the 
Town  of  Woodstock,  vested  in  the  Town 
Council,  and  the  paupers  in  the  almshouse 
were  to  be  supported  by  the  Town  and  Par- 
ish respectively,  according  to  a  distribution 
to  be  agreed  upon ;  and  in  case  of  disagree- 
ment or  dispute  as  to  such  distribution,  it 
was  to  be  decided  by  the  Judge  of  the  County 
Court.  In  November,  1885,  the  Mayor  of 
Woodstock  called  a  meeting  of  the  Board  of 
Supervision,  to  be  held  on  the  1st  December, 
for  the  purpose  of  distributing  the  paupers 
.between  the  Town  and  Parish.  The  meeting 
was  attended  by  three  Councillors  of  the 
Town  and  two  Councillors  elected  for  the 
Parish  for  the  year  1885— the  Coandllors 
elected  for  the  Parish  in  October,  1886,  not 
being  allowed  to  take  part  in  the  proceed- 
ings ;  a  distribution  of  the  paupers  was  made^ 
notice  of  which  was  given  to  the  Overaeeri 
of  the  Poor  of  the  Parish,  who  refused  to 
reco^:nize  the  proceedings.  The  Mayor  then 
applied  to  the  Judge  of  the  County  Court  to 
settle  the  dispute,  who  after  hearing  the 
parties,  refused  to  make  any  order,  consider- 
ing that  he  had  no  jurisdiction  in  the  matter, 
although  the  Councillors  for  the  Parish  ad- 
mitted that  he  had  authority  to  act. 

Held— per  Allen,  C.  J.,  Fraser  and 
Tuck,  J  J.,  (Palmer,  J.,  dissenting).  1. 
That  the  powers  of  the  Board  of  Supervision 
ceased  when  the  Act  49  Vic.  cap.  16  came 
into  force;  that  the  meeting  called  by  the 
Mayor  had  no  jurisdiction  to  make  any  dis- 
tribution of  the  paupers ;  and,  therefore, 
that  no  state  of  facts  existed  to  give  the 
Judge  jurisdiction  to  make  an  order. 

2.  That  the  admission  made  to  the  Judgs 
b^  the  Parish  Councillors  that  a  dispute  had 
arisen  between  the  Town  and  Parish  respec- 
ting the  paupers,  did  not  give  him  authority 
to  make  an  order,  or  estop  the  Parish  from 
after^vards  objecting  that  he  had  no  juris- 
diction. 

Per  Palmer,  J.— That  when  the  author- 
ities for  the  Town  and  Parish  admitted 
before  the  Judge  that  there  was  a  disagree- 
ment about  the  distribution  of  the  paupers, 
and  the  facts  were  shewn  to  him,  he  had 
authority  to  decide  the  matter.  In  re  Town 
OF  Woodstock 382 

WBIT— Issue  of  by  «ittomey*s  clerk— With- 
drawal by  attorney  before  service — Whether 

writ  must  be  re-sealed  before  re-issue 611 

See  Practice.     13. 
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